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RULE  OF  CHANCERY  PRACTICE. 

It  is  ordered  by  the  court  that  Rule  4  of  Chancery  Practice,  pub- 
lished in  95  Ala  ,  p.  viii,  be  amended  so  as  to  read  as  follows: 

4.  When  Register  Grants  Orders. — Decrees  and  orders  may  be 
applied  for  before  the  register  every  Monday.  This  rule  shall  not 
apply  to  orders  for  the  issuing  of  writs  of  iif  exeat  and  equit-abie 
attachments,  and  for  the  sale  of  personal  property  levied  on,  and 
orders  of  publication  against  non-resident  defendants,  in  granting 
which,  the  register  shall  not  be  restricted  to  Mondays. 

If  the  register  should  not  get  through  with  the  business  before  him 
on  any  rule  day,  he  mav  continue  his  sittings  from  day  to  day  until 
such  business  is  disposea  of. 

This  rule,  as  thus  amended  and  adopted,  on  this,  the  10th  day  of 
August,  1894,  shall  go  into  effect  from  and  after  the  date  of  its  adop- 
tion, and  be  published  in  volume  99  of  the  Alabama  Reports. 


ERRATA. 

In  Rof/erH  r.  B rooks ^  p.  34,  13th  line  from  top  of  page,  instead  of 
snrrt'ndrr  read  aerrrance. 

In  Holrombe  v.  State^  p.  186,  first  head-note,  for  section  4381  read 
section  4431. 

In  Windham  v.  Xat.  Fertilizer  Co.j  p.  578,  2d  head-note,  second  line, 
instead  of  entered  read  served. 
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CASES 

IN   THE 

Supreme  Court  of  Alabama, 


NOVEMBER  TERM,  1891,* 

— AND — 

NOVEMBER  TERM,  1892.* 


Commercial  Fire  Insurance  Co.  v. 
Board  of  Revenue  of  IHonigromery 
County. 

Proceeding  by  Insurance  Company  to  be  Relieved  from  Taxa-  ;  ^     ^ 

Hon  cm  80  much  of  its  Capital  Stock  as  is  Invested  in  the  v»  24i 

Capital  Stock  of  a  Bank.  ^  ^ 

1.  Definition  of  the  capital  stork  of  a  corporation.—The  capital  stock 
of  a  corporation  is  the  sum  fixed  by  the  corporate  charter  as  the 
amount  paid  in,  or  to  be  paid  in,  by  the  stockholders  for  the  prosecu- 
tion of  the  business  of  the  corporation,  and  is  a  trust  fund  for  the 
benefit  and  security  of  the  creditors  of  the  corporation. 

2.  Capital  ntock  iff  one  corporation  can  not  he  in  rested  in  the  capital 
*iuck  of  another  corporation.  —A  corporation  can  not,  in  the  absence  of 
express  statutory  authority,  become  an  incorporator  by  subscribing 
for  the  capital  stock  of  a  new  corporation  ;  nor  can  it  do  this  indi- 
rectly through  persons  acting  as  its  agents. 

3.  Insurance  company  not  authorized  to  Hubwrihe  to  tfie  capital  stock 
of  another  corporation.— Section  1535,  subdivision  7  of  the  Code,  which 
provides  that  insurance  companies  may  'Mnvest  their  money  in  real 
or  personal  property,  stocks  or  choses  in  action,*'  does  not  authorize 
insurance  companies  to  subscribe  for  and  invest  its  capital  stock  in 
the  capital  stock  of  other  corporations. 

4.  Taxation;  insurance  company  not  relieved  as  to  its  capital  stock  in- 
rested  in  other  corporations. — ^An  insurance  company,  which  has  invested 
a  portion  of  its  capital  stock  in  the  capital  stock  of  another  corpora- 
tion, can  not  be  relieved  from  the  payment  of  taxes  assessed  against 
such  part  of  its  capital  stock,  on  the  ground  that  such  portion  is  ** in- 
vested in  property  which  is  otherwise  taxable,"  as  provided  by  sec- 
tion 453,  subdivision  9,  of  the  Code. 

*The  first  21  cases  of  this  volume  should  have  been  published  in 
earlier  volumes,  but  were  omitted  through  inadvertence  or  mistake. 
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2  SUPREME  OOUET  [Nov.  Term, 

[Commercial  Fire  Ins.  Co.  v.  Board  of  Revenue  Montgomery  Co.] 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  proceeding  in  this  case  was  commenced  by  a  petition 
filed  by  the  Commercial  Fire  Insurance  Company,  addressed 
to  the  Board  of  Bevenue  of  Montgomery  Cfounty;  and 
sought  to  have  an  assessment  made  by  the  tax  assessor  of 
Montgomery  county  against  the  petitioner  reduced,  by  de- 
ducting from  said  assessment,  among  other  items,  $51,000.00 
ol  the  capital  stock  of  the  Commercial  Fire  Insurance  Com- 
pany, which  was  invested,  as  alleged  in  the  petition,  in  the 
capital  stock  of  the  Bank  of  Montgomery.  The  petition 
was  denied  by  the  Board  of  Revenue,  and  the  cause  was 
carried  to  the  Circuit  Court  by  certiorari,  where  it  was  again 
denied.  From  this  last  judgment  the  present  appeal  is 
prosecuted ;  and  its  rendition  is  here  assigned  as  error. 

Tompkins  &  Troy,  for  appellants. 

Moore  &  Finley,  contra. 

STONE,  C.  J.— The  appellant,  the  Commercial  Fire  In- 
surance Company,  and  the  Bank  of  Montgomery,  each  of 
them,  is  a  private  corporation  under  the  laws  of  this  State. 
The  capital  stock  of  each  of  these  corporations  is  one  hun- 
dred thousand  dollars.  The  purpose  of  the  present  pro- 
ceeding, instituted  by  the  insurance  company,  is  to  obtain 
relief  from  State  and  county  taxes  assessed  against  its  capi- 
tal stock,  to  the  extent  of  fifty-one  thousand  dollars  of  such 
capital  stock,  on  the  following  ground :  "That  said  capital 
is  invested  as  follows :  $51,000  thereof  in  the  capital  stock 
of  the  Bank  of  Montgomery,  a  corporation  organized  under 
the  general  incorporation  laws  of  the  State  of  Alabama,  au- 
thorized to  do  a  banking  business."  The  petition  then  sets 
up  other  exemptions  claimed,  but  no  question  is  raised  on 
this  appeal  as  to  those  other  asserted  exemptions.  We  will 
confine  what  we  have  to  say  to  the  one  item  of  fifty-one 
thousand  dollars,  invested  in  the  capital  stock  of  the  Bank 
of  Montgomery. 

The  petition  further  avers  "that  its  said  capital  stock  was 
not  worth  on  the  first  day  of  January,  1890,  exceeding  the 
sum  of  one  hundred  thousand  dollars ;  that  said  stock  held 
by  it  in  the  Bank  of  Montgomery  was  at  that  time  worth 
ar,  and  has  been  returned  to  said  tax  assessor  by  said 
•ank  for  taxation  at  par.  .  .  Petitioner  claims  that  it 
was  not  bound  to  return  for  taxation  said  capital  stock  held 
by  it  in  the  Bank  of  Montgomery,     .     .     that  the  same  was 
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returned  for  taxation  by  the  corporation  issuing  the  same, 
and  it  was  liable  to  be  td,xed,  and  the  taxation  thereon 
charged  against  the  said  corporation.  And  petitioner  avers 
the  fact  to  be  that  said  corporation  did  return  for  taxation 
its  capital  stock  as  hereinbefore  stated.'*  Petition  then 
averred  that  the  tax  assessor  had  refused  to  allow  a  credit 
to  it  of  the  151,000  of  its  capital  stock  so  invested  in  that 
amount  of  the  capital  stock  of  the  Bank  of  Montgomery. 

The  petition  from  which  we  have  copied  was  filed  with 
the  Board  of  Revenue  of  Montgomery  County,  and  by  that 
body  disallowed.  The  contention  was  then  carried  by  cer- 
tiorari  to  the  Circuit  Court,  and  again  the  claim  was  disal- 
lowed. From  that  judgment  the  present  appeal  is  prose- 
cuted. 

Under  our  revenue  law — Code  of  1886,  §  453 — it  is  pro- 
vided, that  "For  the  use  of  the  State,  and  to  raise  revenue 
therefor,  there  is  levied  an  annual  tax  of  sixty  cents  on  each 
hundred  dollars  in  value,  upon  the  following  property :  .  . 
.  .  "9.  The  capital  stock  of  all  corporations,  companies  or 
associations  created  or  existing  under  any  law  in  force  in 
this  State,  except  such  portions  of  the  capital  stock  as  may 
be  invested  in  property  which  is  otherwise  taxed  as  property, 
the .  same  to  be  paid  by  the  corporation,  company  or  asso- 
ciation ;  but  when  such  corporation,  company  or  association 
pays  the  taxes  in  this  chapter  levied  upon  the  shares  into 
which  its  capital  stock  is  divided,  or  the  same  is  paid  by 
the  shareholders,  such  corporation,  company  or  association 
shall  only  be  required  to  pay  the  taxes  levied  on  the  real 
and  personal  estate  owned  by  it,  unless  its  investments  are 
otherwise  herein  taxed."  The  word  ordy  appears  to  be  re- 
dundant and  misplaced  in  this  section.  The  tax  rate  has 
been  reduced  since  the  adoption  of  the  Code  of  1886.  See 
Sess.  Acts  1888-9,  pp.  42  and  61. 

We  have  a  general  law  in  relation  to  insurance  companies, 
commencing  with  section  1531  of  the  Code  of  1886.  Such 
companies  are  clothed  with  large  and  liberal  powers. — Code, 
§  1535.  Our  general  banking  law  is  found,  in  the  chapter 
which  commences  with  section  1521  of  the  Code  of  1886. 
The  powers  of  such  banks  are  enumerated  in  section  1525. 
It  will  be  seen  that  the  two  classes  of  corporations  have 
very  many  powers  in  common.  Each  is  required  to  have  a 
capital  stock  subscribed  in  good  faith  of  not  less  than  fifty 
thousand  dollars,  of  which  not  less  than  twenty-five  thou- 
sand dollars  must  be  actually  paid  in  by  the  subscribers 
before  the  filing  of  the  declaration  preliminary  to  incorpora- 
tion.—Qod^  of  X886,  §§  1522, 1532. 
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What  is  capital  stock  of  corporations,  and  why  are  they 
required  to  have  a  capital  stock  paid  in? 

"Capital  stock  is  the  sum  fixed  by  the  corporate  charter 
as  the  amount  paid  in,  or  to  be  paid  in  by  the  stockholders, 
for  the  prosecution  of  the  business  of  the  corporation,  and 
for  the  benefit  of  corporate  creditors.  The  capital  stock  is 
to  be  clearly  distinguished  from  the  amount  of  property 
possessed  by  the  corppration.  .  .  At  common  law  the 
capital  stock  does  not  vary,  but  remains  fixed,  although  the 
actual  property  of  the  corporation  may  fluctuate  widely  in 
value,  and  may  be  diminished  by  losses,  or  increased  by 
gains." — Cook  on  Stock  &  Stockholders,  §  3. 

"A  stockholder  has  no  le^al  title  to  the  property  or  profits 
of  the  corporation  until  a  dividend  is  declarea,  or  a  division 
made  on  the  dissolution  of  the  corporation." — lb.  §  4a. 

"A  stockholder  in  an  insurance  company  has  the  same 
rights  that  a  stockholder  in  any  other  corporation  has." 
IL  §  4a. 

"A  share  of  stock  may  be  defined  as  a  right  which  its 
owner  has  in  the  management,  profits  and  ultimate  assets  of 
the  corporation.  By  the  Court  of  Appeals  of  New  York  it 
is  said  that  *the  right  which  a  shareholder  in  a  corporation 
has,  by  reason  of  his  ownership  of  shares,  is  a  right  to  par- 
ticipate according  to  the  amount  of  stock,  in  the  surplus 
profits  of  the  corporation  on  a  division,  and  ultimately  on 
its  dissolution,  in  the  assets  remaining  after  payment  of  its 
debts."— 76.  §  5. 

In  Neiler  v.  Kelly,  69  Penn.  St.  403,  Justice  Sharswood 
said  :  "A  share  of  stock  is  an  incorporeal,  intangible  thing. 
It  is  a  right  to  a  certain  proportion  of  the  capital  stock  of 
a  corporation — never  realized  except  upon  the  dissolution 
and  winding  up  of  the  corporation — with  the  right  to  receive, 
in  the  meantime,  such  profits  as  may  be  made  and  declared 
in  the  shape  of  dividends." 

Questions  have  arisen  on  the  liability  of  stockholders  to 
pay  for  stock  subscribed,  the  objection  being  urged  that 
irregularity  had  intervened  in  the  organization,  either  acci- 
dental, intentional,  or  fraudulent.  In  2  Morse  on  Banks, 
§  669,  replying  to  this  objection,  it  is  said :  "This  plea  can 
not  be  sustained  to  the  injury  either  of  corporate  creditors 
or  of  subsequent  bona  fide  purchasers  or  holders  of  the 
stock,  who  have  taken  it  without  participation  in,  or  knowl- 
edge of  any  illegality  or  fraud.  •  •  It  might  avail,  if  the 
question  lay  only  between  the  bank  and  tne  subscriber ; 
but  the  corporation  in  such  cases  is  not  regarded  as  the  real 
or  exclusive  party  in  interest.     It  is  rather  a  trustee  for  the 
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creditors ;  and  they,  who  are,  therefore,  the  real  parties,  are 
certainly  not  in  Micto.'' 

§  671.  "To  the  doctrii^e  of  trust  must  be  referred  the 
further  principle  that  a  subscription  for  bank  stock  can  not 
be  diminished  after  it  is  once  made.  So  soon  as  it  is  legally 
complete  it  is  an  obligation  from  which  even  the  directors 
can  not  grant  the  subscriber  any  absolution,  either  for  the 
whole  or  for  any  part,  which  will  avail  him  as  against  per- 
sons who  were  creditors  of  the  corporation  prior  to  the  dimi- 
nution. The  directors  do  not  represent  these  persons,  and 
are  authorized  to  discharge  an  indebtedness  of  which  they 
are  the  real  beneficiaries." 

§  672.  "The  doctrine  that  the  stock  subscriptions  are  in 
the  nature  of  a  trust  fund  for  payment  of  corporate  liabili- 
ties seems  to  be  well  established.  From  it  results  the 
principle  that  subscribers  can  not  avail  themselves  of  the 
statute  of  limitations  in  bar  of  the  claims  of  creditors  to 
have  payments  made.  For  the  subscribers  are  chargeable 
with  the  trust,  and  though  the  corporation  may  never  have 
seen  fit  to  enforce  it,  yet  the  cestuis  do  not  thereby  lose  their 
rights." — Semple  v,  Glenn,  91  Ala.  245  ;  2  Morawetz  on  Pri- 
vate Corp.  §§  787-8-9  ;   Wood  v.  Bummer,  3  Mass.  308. 

The  foregoing  quotations  are  made  with  a  view  of  pre- 
senting clearly  and  fully  the  nature  and  object  of  capital 
stock  m  a  corporation.  As  property  it  has  peculiar  attri- 
butes. Collectively  it  is  the  property  of  the  corporation, 
while  the  ownership  of  the  shares  is  in  the  shareholders. 
Sale  and  disposition  of  the  shares  by  the  several  owners,  is 
free  and  untrammelled,  save  as  the  law  or  by-laws  of  the 
corporation  may  have  prescribed  rules.  Not  so  with  the 
capital  stock.  That  is  a  security  or  pledge  the  law  exacts, 
as  a  condition  on  which  it  grants  the  corporate  franchise — 
the  right  to  incur  liabilities,  for  the  discharge  of  which  no 
responsibility  rests  on  any  natural  person.  It  is  the  indis- 
pensible  condition  on  which  the  law-making  power  grants 
the  franchise,  because  the  law  and  public  policy  so  declare. 
And  the  capital  stock  is  a  trust  fund  ;  a  trust  for  the  benefit 
and  security  of  the  corporation's  creditors.  The  directory, 
or  governing  body  of  the  corporation  are  trustees,  charged 
witn  the  duty  of  guarding  the  trust  fund,  and  preserving  it 
for  the  uses  for  wnich  it  was  placed  in  trust.  The  uses  are, 
j^Tfiiy  to  meet  and  discharge  any  liabilities  and  debts  of  the 
corporation  which  disaster  may  bring  upon  it ;  and,  second, 
to  restore  to  the  shareholders,  when  the  corporation  is 
wound  up,  whatever  of  the  capital  stock  and  accumulated 
gains  mav  remain  on  hand,  alter  discharging  the  corpora- 
tion's liaoilitiea  to  creditors. 
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It  is  not  intended  to  be  affirmed  that  the  governing  board 
of  the  corporation  is  required  to  keep  the  capital  stock  un- 
employed in  its  locked  vaults.  It  should  be  utilized  with  a 
view  of  making  it  productive  in  some  line  of  investment,  or 
operation,  within  the  scope  of  its  corporate  powers.  There  is 
this  limitation  to  its  autnorized  use.  It  must  be  within  the 
scope  of  the  corporate  powers,  and  must  be  done  with 
reference  to  the  interest  and  success  of  the  corporation 
whose  capital  stock  it  is.  When  this  is  the  case,  there  is 
fidelity  in  the  execution  of  the  trust 

If  this  trust  fund  be  misapplied  to  objects  or  uses  outside 
of  the  scope  of  the  corporate  powers,  this  is  a  breach  of 
trust,  and  fastens  a  personal  liability  on  those  who  perpe- 
trate the  wrong,  commensurate  with  the  injury,  if  any,  caused 
by  the  misapplication.  And  persons  receiving  tne  trust 
fund  so  misapplied,  knowing  it  to  be  such,  make  themselves 
trustees  iii  rnvitum,  and  render  themselves  liable  to  the  cor- 
poration whose  funds  are  thus  misapplied,  or  to  the  credi- 
tors of  the  corporation  for  any  diminution  the  trust  fund 
may  suffer  in  the  transaction. 

Among  the  powers  conferred  on  incorporated  insurance 
conipanies  by  our  statute  are  the  following,  embraced  in 
Code  of  1886,  §  1535,  subdiv.  7  :  "To  invest  their  money  in 
real  or  personal  property,  stocks  or  choses  in  action,  and  to 
sell  the  same  ;  to  lend  money,  discount  bills,  and  secure  the 
payment  thereof  ;  to  buy  and  sell  exchange,  and  receive 
and  pay  out  deposits."  These  are  comprehensive  powers. 
What  is  meant  by  the  language,  "To  invest  their  monev  in 
•  •  stocks  or  cnoses  in  action,  and  to  sell  the  same  ?"  ^ill 
it,  or  can  it  be  contended  that  the  authority  to  invest  in 
stocks,  confers  the  power  to  subscribe  to  the  capital  stock 
of  another  corporation  in  process  of  organization  ?  And  if 
it  confers  the  authority  to  subscribe  for  and  become  a  stock- 
holder in  another  corporation,  in  what  description  of  corpo- 
ration may  the  insurance  company  become  a  stockholder  ? 
The  statute  employs  only  the  generic  word  stocks  ;  and  that 
word,  if  it  include  bank  shares,  applies  equally  to  shares  in 
all  private  corporations.  Can  the  insurance  company  invest 
its  capital  stock,  and  thus  become  a  stockholder  in  any  and 
every  description  of  private  corporation,  at  the  mere  will 
and  pleasure  of  its  governing  body  ?  The  vast  variety  of 
corporations  now  in  use  and  operation  need  not  be  referred 
to,  to  show  to  what  extreme  results  this  interpretation 
would  lead.  Kailroads,  telegraph  lines,  telephones,  express 
companies,  mining  and  manufacturing  enterprises — these 
are  only  a  few  of  the  numerous  subjects  of  incorporation 
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under  the  law.  Can  an  incorporated  insurance  company 
under  our  statute  subscribe  for  stock  in  the  organization  of 
each,  all,  or  any  of  the  numerous  corporations  now  so  com- 
mon in  human  transactions  ?  The  statute  has  a  different 
meaning. 

Stocks — shares  in  corporations — have  come  to  be,  in  a 
large  degree,  subjects  of  commercial  dealing  and  specula- 
tion. The  newspapers  contain  tables  of  the  ruling  prices  of 
stocks,  as  their  market  value  fluctuates.  These  notices  refer 
to  the  shares  of  stock  in  organized  corporations.  Their 
sale  neither  increases  nor  diminishes  the  capital  stock  in 
the  corporation  ;  it  neither  adds  to,  nor  takes  Irom  the  cor- 
poration one  dollar  of  its  stock.  It  simply  changes  its 
ownership  »?'o  tanto.  The  capital  remains  in  tne  corporation 
in  tact,  and  the  security  it  furnishes,  and  is  intended  to  fur- 
nish, the  creditors  of  the  corporation  remains  unimpaired. 

When  we  speak  of  capital  stock  of  a  corporation,  we  are 
understood  to  refer  to  the  sum  subscribed  in  its  organiza- 
tion. When  we  speak  of  stock,  we  mean  the  certificates 
issued  by  the  corporation  to  the  shareholders,  which  cer- 
tificates, like  titles  to  property,  furnish  the  evidence  of 
ownership  of  the  shares  of  stock.  Capital  stock  is  the 
ag^egate  of  money  or  other  valuable  thing  contributed,  or 
paid  into  the  common  treasury,  as  a  condition  of  the  exer- 
ercise.  of  corporate  functions,  and  a  security  for  their  faith- 
ful and  prudent  exercise.  It  is  the  property  of  the  corpo- 
ration, cnarged  with  a  trust,  it  is  true  ;  but  nevertheless,  in 
its  possession,  and  under  its  control.  The  stock,  stocks  or 
shares  of  stock  do  not  belong  to  the  corporation.  They 
belong  to  the  shareholders,  and  are  exclusively  under  the 
individual  control  of  the  several  owners.  The  stocks,  which 
the  statute  authorizes  irsurance  companies  to  invest  their 
money  in,  can  not  mean  capital  stock  owned  and  to  be  held 
by  the  corporation.  This,  we  have  seen,  is  a  trust  fund.  It 
means  the  stock  owned  by  stockholders,  usually  evidenced 
by  stock  certificates.  Stock,  as  a  subject  of  commercial 
dealing,  is  what  the  legislature  meant  in  the  statute  we  are 
interpreting.  The  very  connection  in  which  the  word  is 
used  in  the  statute  confirms  this  interpretation.  "To  invest 
their  money  in  •  •  •  stocks  or  choses  in  action,  and  to 
sell  the  same,"  is  the  language  employed.  There  is  not 
even  a  comma  between  the  words  "stocks"  and  "choses  in 
action,"  nor  a  shade  of  difference  in  the  powers  conferred  as 
to  each.  The  power  to  invest  in  and  to  sell  is  very  appro- 
priate language  when  applied  to  commercial  dealings.  It  is 
very  inapt,  if  the  intention  was  to  confer  authority  to  sub- 
scribe for  stock  in  the  formation  of  another  corporation. 
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The  interpretation  we  have  given  to  the  present  record, 
to  the  effect  that  the  insurance  company  invested  $51,000  of 
its  capital  stock  in  subscribing  that  amount  of  it  to  the 
capital  stock  of  the  Bank  of  Montgomery,  when  the  latter 
corporation  was  being  formed,  is  rested  on  the  language  of 
the  petition  for  certiorari^  which  brings  this  case  before  us. 
The  correctness  of  our  interpretation  is  placed  beyond  con- 
troversy by  the  brief  and  argument  of  appellant's  counsel 
It  is  there  in  effect  admitted,  and  attempted  to  be  justified, 
that  when  the  bank  was  being  organized,  the  capital  stock 
of  the  one  was  invested  in  the  other,  to  the  extent  of  the 
credit  claimed.  This,  of  course,  means  that,  to  that  extent, 
the  capital  stock  of  the  insurance  company  became  the  cap- 
tal  stock  of  the  bank. 

Cook  on  Stock  and  Stockholders,  §  317  and  notes,  treats 
of  the  power  of  one  corporation  to  subscribe  for  stock  in 
another.  It  is  there  said:  "An  iYisurance  company  has  no 
power  or  legal  right  to  subscribe  for  stock  in  a  savings  bank 
and  building  association,  nor  to  purchase  stock  in  another 
insurance  company.**  In  section  316,  the  same  author  said: 
"A  banking  corporation  has  at  common  law  no  power  to 
purchase  or  invest  in  another  corporation,  whether  that 
other  corporation  be  itself  a  bank  or  of  a  different  busi- 
ness." 

In  1  Morawetz  on  Corporations,  §§  431-2,  the  right  of  a 
private  corporation,  on  common  law  principles,  to  deal  in 
the  stocks  of  another  corporation  is  discussed,  and  the  lim- 
ited extent  to  which  it  can  so  deal  is  defined.  It  is  not  one 
of  the  direct  grants  of  power  with  which  it  is  clothed,  but 
a  mere  incidental  means  for  conserving  some  interests  which 
become  imperiled.  It  may  accept  them  as  security  for  the 
payment  of  money,  and,  when  necessary,  may  receive  them 
lii  payment  of  a  doubtful  debt.  But  this  same  learned  au- 
thor, in  section  433,  employs  this  language :  "A  corpora- 
tion can  not,  in  the  absence  of  express  statutory  authority, 
become  an  incorporator  by  subscribing  for  shares  in  a  new 
corporation ;  nor  can  it  do  this  indirectly  through  persons 
acting  as  its  agents  or  tools." 

In  treating  this  case,  we  must  bear  in  mind  the  precise 
question  we  have  in  hand.  The  attempt  was  being  made  to 
collect  the  taxes  off  the  capital  stock  of  the  Commercial 
Fire  Insurance  Company ;  tne  capital  of  that  corporation, 
and  nothinfj  else. — Code,  §  453,  subdiv.  9.  The  tax  is,  by 
statute,  levied  on  the  capital  stock  of  corporations.  In  the 
corporation's  petition  to  be  relieved  of  a  part  of  the  tax 
thus  levied,  it  describes  it  as  a  tax  on  the  capital  stock.     It 

Vol.  xoix. 


Digitized  by  VjOOQiC 


1891.]  OF  ALABAMA.  9 

[Commercial  Fire  Ins.  Co.  v.  Board  of  Revenue  Montgomery  Co.] 

avers,  "That  said  capital  stock  is  invested,  .  .  .  $51,000 
thereof  in  the  capital  stock  of  the  Bank  of  Itfontgomery." 
The  corporation  owned  its  capital  stock,  and,  presumptively 
at  least,  did  not  own  the  shares  of  its  capital  stock.  Hence 
the  propriety  and  reasonableness  of  the  aver  ?nent  that  it  was 
so  invested,  and  not  shares  in  its  capital  stock,  pretermit- 
ting, for  the  sake  of  argument,  its  want  of  corporate  power 
to  invest  its  capital  stock.  The  exact  and  specific  case  made 
in  the  petition  is,  that  the  capital  stock  of  one  corporation — 
the  thing  itself — is  invested  in  the  capital  stock  of  another 
corporation.  And,  it  may  be  added,  this  averment  was  nec- 
essary, to  give  the  petition  a  semblance  of  merit.  Capital 
stock— the  insurance  company's  capital  stock — was  the  sub- 
ject of  the  tax,  and  in  order  to  maintain  the  discount  or 
deduction  claimed,  it  was  necessary  to  aver  and  show  that 
that  specific  subject  of  taxation — the  capital  stock— or  some 
portion  of  it,  had  been  "invested  in  property  which  is  oth- 
erwise taxed  as  property."  We  are  thus  confronted  with  the 
question,  can  one  and  the  same  sum  of  money,  at  one  and 
the  same  time,  serve  the  purpose  of  capital  stock  for  two 
corporations  ? 

We  have  shown  by  the  highest  legal  authority  that  the 
capital  stock  of  a  corporation  is  a  trust  fund  for  the  security 
and  benefit  of  the  creditors  of  the  corporation,  and  that 
the  managing  board  fills  the  relation  of  trustee  for  its  pres- 
ervation and  administration.  Corporations,  acting  within 
the  scope  of  corporate  powers,  fix  no  liabilty  on  their  offi- 
crs,  or  on  any  one  else.  They  charge  only  the  corporation. 
Hence  the  purpose  and  policy  of  requiring  a  capital  stock, 
as  security  and  indemnity  of  persons  who  become  its  cred- 
itors. The  law-making  power  confers  on  them  privileges — 
a  franchise,  a  right  to  make  contracts  in  its  artificial  name 
without  fastening  a  liability  on  any  natural  person — and  it 
exacts  from  them  as  a  condition  on  which  it  grants  this  fran- 
chise— this  privilege  and  power — that  they  place  a  capital 
stock  in  safe  pledge  for  the  security  of  their  creditors.  And 
this  capital  stock  is  a  permanent  investment,  with  no  power 
in  the  shareholder  to  withdraw  it,  until  the  corporation  is 
wound  up  and  all  its  debts  paid,  and  no  power  in  the  man- 
aging board  to  permit  it  to  be  withdrawn,  at  the  expense  of 
creditors.  It  is  a  trust  fund  in  the  corporation's  treasury, 
to  be  used  only  in  its  interest,  and  whatever  of  profit  or 
emolument  it  may  yield  belongs  of  right  to  the  corporation, 
its  creditors  and  shareholders.  It  must  be  kept  within  the 
corporation  and  under  its  control,  to  meet  the  purpose  for 
which  it  was  required  to  be  raised  and  paid  in.    It  is  not 
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materially  unlike  any  other  pledge  that  is  placed  as  a  guar- 
anty of  faithful  performance  of  debt  or  duty.  It  is  a  fixed 
pledge  until  the  debt  is  paid,  or  the  duty  performed. 

Such  being  the  nature,  the  status  of  capital  stock  in  a 
corporation,  can  one  and  the  same  fund  supply  this  want 
ana  fill  this  condition  for  two  corporations?  The  law 
required  one  hundred  thousand  dollars  of  capital  stocky  as 
a  condition  od  which  it  granted  the  corporate  fr/inchise  for 
that  amount  of  capital  to  the  Commercial  Fire  Insurance 
Company,  and  the  same  amount  from  the  Bank  of  Mont- 
gomery as  the  condition  on  which  it  conferred  a  similar 
franchise  on  it  Will  a  single  sum  of  one  hundred  thousand 
dollars  meet  and  satisfy  this  double  demand?  The  law 
does  not  grant  acts  of  incorporation  in  the  undoubting  faith 
and  trust  that  they  will  be  profitably  and  successfully  ad- 
ministered. If  there  was  neither  distrust  nor  doubt,  no 
guaranty,  no  pledge,  no  capital  stock  paid  in  should  be 
required.  The  law,  basing  its  action  on  experience,  requires 
this  guaranty,  this  security,  because  human  enterprises  often 
miscarry.  Let  us  suppose,  that  in  the  case  before  us  dis- 
aster should  overtake  both  corporations,  and  it  should  be- 
come necessary  to  exhaust  the  capital  stock  of  each  in  the 
Eayment  of  its  liabilities.  Is  it  not  manifest  that  the  one 
undred  thousand  dollars  the  law  required  as  a  pledge  and 
guaranty  from  each  company  would  not  be  forthcoming  ? 
Fifty-one  thousand  dollars  of  the  sum  could  not  meet  the 
double  demand  of  that  sum  from  the  respective  creditors  of 
the  two  companies.     One  dollar  can  not  pay  two. 

Let  us  take  a  further  step.  If  corporation  No.  1  can,  of 
its  one  hundred  thousand  dollars  of  capital  stock,  supply 
fifty-one  of  the  hundred  thousand  dollars  the  law  requires 
of  corporation  No.  2,  and  yet  retain  its  one  hundred  thou- 
sand dollars  of  stock,  no  sound  argument  can  be  formulated 
why  it  could  not  furnish  the  bank  with  the  whole  hundred 
thousand  dollars  of  capital  with  the  same  result.  And  if 
corporation  No.  1  can,  from  its  own  capital,  furnish  the  cap- 
ital stock  of  corporation  No.  2,  why  can  not  corporation  No. 
2  render  the  same  service  to  corporation  No.  3?  And  why 
can  not  this  process  be  carried  on  indefinitely?  Would  not 
such  proceedings  be  an  utter  subversion  of  tne  purpose  and 
policy  which  require  that  corporations,  as  a  condition  of 
the  franchise  they  ask  to  be  clothed  with,  shall  furnish  this 
security  for  those  with  whom  tliey  propose  to  have  dealings? 
These  questions  can  receive  but  one  answer,  and  that  answer 
is,  that  corporations  have  no  authority  to  subscribe  their 
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own  capital  stock  in  the  capital  stock  of  another  corporation 
in  process  of  organization. 

The  claim  set  up  by  appellant  in  this  case,  as  we  have 
shown,  is  rested  on  the  statutory  authority  given  to  insur- 
ance companies  "to  invest  their  money  in  real  and  personal 
property,  stocks  or  choses  in  action,  and  to  sell  the  same." 
This  is  the  entire  authoritj^  conferred;  and,  as  we  have 
shown,  the  power  to  subscribe  for  shares,  and  thus  aid  in 
the  formation  of  another  corporation,  is  not  among  the 
general,  incidental  or  implied  powers  a  corporation  is 
clothed  with.  Unless  such  power  is  expressly  granted,  it 
does  not  exist.  The  governing  body  of  a  corporation  does 
not  act  for  itself,  but  for  another — the  corporation.  The 
corporation  is  the  principal,  the  governing  board  the 
agent.  In  the  matter  we  have  in  hand,  the  power  of 
such  governing  board  is  not  distinguishable,  on  any  sound 
legal  principle,  from  that  of  an  agent,  or  attorney  in  fact, 
constituted  by  private  appointment.  Neither  can  do  acts 
binding  on  the  principal  oeyond  the  scope  of  the  power 
conferred  ;  and  tlie  rule  and  principle  for  admeasuring  the 
power  of  each  must  of  necessity  be  the  same.  Now,  let  us 
suppose  that  A,  a  private  person,  by  power  of  attorney,  con- 
stitutes B  his  agent  and  attorney  in  fact,  with  power  "to 
invest  his  fthe  principars)  money  in  real  and  personal  pro- 
perty, stocks  and  choses  in  action,  and  to  sell  the  same." 
Let  us  suppose  further  that  under  this  power  B  should  at- 
tempt to  invest  A's  money  in  subscribing  for  shares  in  a 
projected,  unorganized  corporation.  Would  any  one  con- 
tena  that  the  power  of  attorney  had  given  him  authority  to 
do  so?     Most  assuredly  not. 

When  the  attempt  was  made  to  invest  the  insurance  com- 
pany's capital  stock  in  the  bank's  capital  stock,  the  govern- 
ing board  did  an  act  which  was  ultra  vires.  Failing  to  bind 
the  corporation,  did  not  the  act,  like  all  such  attempts  by 
trustees,  simply  bind  the  members  of  the  board  personally  ? 
They  could  not  thereby  invest  the  capital  stock  of  the  in- 
surance company,  for  that  was  a  trust  fund.  They  were 
without  power  or  authority  to  so  invest  it.  And  if,  in  the 
fluctuations  of  trade,  it  shall  become  necessary  to  resort  to 
the  capital  stock  of  that  company  to  meet  its  liabilities, 
could  tne  plea  that  it  had  been  invested  in  the  capital  stock 
of  another  corporation  avail  anything?  To  render  such 
defense  available,  should  not  the  attempted  investment  bo 
such  as  the  corporate  authorities  were  authorized  to  make  ? 
"Capital  stock  does  not  vary,  but  remains  fixed.  . 
The  directors  do  not  represent  these  persons,  [the  creditors 
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of  the  corporation],  and  are  not  authorized  to  discharge  an 
indebtedness  of  which  they  [the  creditors]  are  the  real  ben- 
eficiaries." Each  corporation  being  organized  on  the  basis 
of  one  hundred  thousand  dollars  oif  capital  stock,  should  a 
crisis  arise  which  calls  for  that  stock,  would  not  the  gov- 
erning board  be  required  to  account  for  it  and  produce  it, 
unless  they  can  show  it  has  been  invested  in  something 
else,  in  which  their  corporate  powers  authorized  them  to 
invest  it  ? 

Not  having  invested  the  money  in  any  thing  they  were 
authorized  to  invest  it  in,  is  it  not  the  sentence  of  the  law 
that  they  made  no  investment  whatever  ?  And  if  the  money 
is  not  found  in  the  vault  of  the  corporation,  are  not  the 
directors  personally  liable  for  it?  The  law  and  public  policy 
estop  each  corporation  from  denying  it  has  a  seperate  capi- 
tal stock  of  one  hundred  thousand  dollars,  unless  it  is  shown 
that  all,  or  some  portion  of  it  has  been  "invested  in  property 
which  is  otherwise  taxed  as  property,"  and  that  sucn  invest- 
ment was  within  the  scope  of  its  corporate  power. 

It  follows  that  the  insurance  company  is  not  entitled  to 
the  credit  claimed. 

Affirmed. 

IkloCLELLAN,  J.,  and  Walker,  J.,  dissenting. 


Overall  et  al.  v.  Taylor. 

Bill  in  Equity  to  Enforce  Vendor^ 8  Lien, 

1.  Notice  of  vendor's  lien  to  Huh-purcha^er. — A  sub-purchaser  of  land, 
knowing  that  a  part  of  the  purchase- money  is  unpaid,  is  put  on  in- 
quiry as  to  the  existence  of  the  vendor's  lien,  and  is  chargeable  with 
notice  of  it,  if  still  outstanding. 

2.  Notifx  of  vendor^ s  lien  to  mortgagee ;  v^hen  superior  to  mortgage. 
Where  a  mortgage  is  executed  to  a  firm,  knowledge  by  one  of  them 
that  the  mortgagor  had  failed  to  pay  at  least  part  of  the  purchase 
price  is  sufficient  to  put  the  mortgagees  on  inquiry;  and  where  such 
inquiry,  prosecuted  with  diligence,  w^ould  have  led  to  the  discovery 
that  no  part  of  the  purchase-money  had  been  paid,  and  that  the  mort- 
gagor's vendor  had  retained  a  lien  on  the  land  for  the  full  amount  of 
the  agreed  price,  the  vendor's  lien  is  superior  to  the  mortgage. 

3.  ISame;  when  mortgagee's  duty  to  inquire  of  vendor.— kn  inquiry  by 
the  mortgagees  from  the  mortgagor  and  a  denial  by  him  of  the  exis- 
tence of  any  lien  on  the  land  is  not  sufficient  to  entitle  the  mortga- 
gees to  protection  as  bona  fide  purchasers,  since  it  was  their  duty  to 
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inquire  directly  from  the  vendor  ;  the  mortgagor  being  interested 
adversely  to  the  vendor's  lien. 

4.  Purchaaer  at  exeeuiion  aale  HubaequerU  to  execution  of  mortgaqe  ac- 
quires onlif  an  equity,  which  is  subordinate  to  vendor's  lien. — A  purchaser 
at  an  execution  sale,  made  subsequent  to  execution  of  a  mortgage 
by  the  judgment  debtor,  acquires  only  the  equity  of  redemption  left 
in  the  mortgagor,  and,  having  no  legal  title,  and  his  equity  being 
subsequent  in  point  of  time  to  that  of  the  mortgagor's  vendor,  he  is 
not  entitled  to  protection  against  the  vendor's  lien  as  a  bona  fide 
purchaser,  though  he  had  no  knowledge  or  notice  whatever  of  its  ex- 
istence. 

5.  Equitable  estate  purchased  by  mortgagee  with  notice  does  not  give 
priority  over  vendor'' s  lien. — The  fact  that  the  m'ortgagees,  whose 
title  was  itself  subordinate  to  the  vendor's  lien,  because  of  their 
knowledge  of  its  existence,  acquired  the  equitable  estate  of  the  pur- 
chasers at  the  execution  sale,  cannot  give  them  priority  over  the 
vendor's  lien. 

6.  Notice  to  one  partner  of  non-payment  of  purchase-money  is  notice 
to  each  member  of  the  firm. — Where  (and  is  purchased  by  a.  partner, 
having  notice  of  the  non-payment  of  the  purchase-money,  for  the 
benefit  of  the  firm,  each  member  is  chargeable  with  such  notice  of  tlie 
non-payment  of  the  purchase-money  and  the  retention  of  a  vendor's 
lien  ;  and  one  of  them  who  subsequently  acquires  the  land  as  his  in- 
dividual property,  can  not  claim  protection  against  the  vendor's  lien 
as  a  bona  fide  purchaser. 

Appeal  from  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  W.  H,  Tayloe. 

The  bill  in  this  case  was  filed  by  the  appellee,  Elijah  8. 
Taylor,  on  August  13,  1888,  against  Thomas  P.  Miller  &  Co. 
and  the  individual  members  of  said  firm,  and  Samuel  Tim- 
ney,  Mary  L.  Timney,  E.  D.  Byrne,  and  Frank  E.  Overall, 
as  assignee  of  Thos.  P.  Miller  &  Co. 

The  purpose  of  the  bill  was  to  enforce  a  vendor's  lien  on 
certain  property,  which  was  specifically  described  therein. 
It  was  averred  in  the  bill  that  on  August  1,  1883,  the  com- 

{)lainant  sold  and  conveyed  by  deed  to  It.  D.  Byrne,  the 
ands  upon  which  the  vendor's  lien  was  sought  to  be  fastened 
for  the  recited  consideration  of  $1,250.00.  None  of  the 
purchase-nv>ney  was  paid,  but  Byrne  executed  to  Taylor  his 
two  promissory  notes  for  $625.00  each,  dated  August  1, 1883, 
and  payable,  respectively,  one  and  two  years  after  date.  On 
December  22,  1883,  the  said  E.  D.  Byrne,  individually,  and 
certain  firms,  of  which  he  was  a  member,  executed  a  mort- 
gage to  Thos.  P.  Miller  &  Co.,  to  secure  the  payment  of 
advances  made  to  said  Byrne  and  the  said  firms,  and  in  this 
mortgage  conveyed  to  said  Miller  &  Co.  the  lands  purchased 
by  Byrne  irom  Taylor,  with  other  lands. 

On  December  17,  1884,  Thos.  P.  Miller  &  Co.,  as  mortga- 
gees, claiming  that  the  mortgage  was  in  default,  took  pos- 
session of  the  property  conveyed  therein,  and  on  the  same 
.  day,  entered  into  a  contract  of  sale  for  said  lands  with  the 
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firm  of  Worthington  &  Timney,  a  co-partnership  composed 
of  Chas.  M.  Worthingfcon  and  Samuel  Timney,  the  said 
Timney  being  a  member  of  the  firm  of  Timney,  Riley  &  Co., 
one  of  the  firms  who  executed  the  above  mentioned  mort- 
gage to  Thos.  P.  Miller  &  Co.,  and  of  which  firm  the  said 
Byrne' was  also  a  member.  In  furtherance  of  this  agree- 
ment ThoR.  P.  Miller  &  Co.  executed  a  deed  to  said  Worth- 
ington &  Timney,  on  January  19,  1885,  conveying  the  prop- 
erty included  in  the  mortgage ;  and  took  a  mortgage  back 
from  said  Worthington  &  Timney  upon  the  same  lands,  to 
secure  the  payment  of  the  purchase-money. 

On  January  5,  188  \  the  said  Worthington  &  Timney 
having  made  default  in  the  payment  of  said  purchase- 
money  for  the  lands,  Thos.  P.  Miller  &  Co.  sold  said  prop- 
erty at  public  outcry,  and  Charles  B.  Miller,  one  of  the 
members  of  the  firm  of  Thos.  P.  Miller  &  Co.,  became  the 
purchaser  thereof.  A  deed  to  said  lands  was  duly  executed 
by  Miller  &  Co.  to  Charles  B.  Miller,  and  on  January  13, 

1886,  the  said  Charles  B.  Miller  conveyed  the  same  prop- 
erty by  quit-claim  deed  back  to  Thos.  P.  Miller  <fe  Co. 
After  the  purchase  of  said  lands  from  Charles  B.  Miller,  as 
aforesaid,  the  said  Thos.  P.  Miller  &  Co.,  on  October  20, 

1887,  sold  and  conveyed  the  same  property  to  said  Samuel 
Timney,  a  part  of  the  purchase-money  being  paid  in  cash, 
and  notes  given  for  the  balance.  On  the  same  day,  October 
W,  1887,  the  said  Samuel  Timney  executed  a  mortgage  on 
said  lands  to  his  wife,  Mary  Timney,  to  secure  the  payment 
of  an  indebtedness  of  said  Samuel  Timney  to  his  said  wife, 
he  claiming  that  the  money  paid  in  cash  to  Miller  &  Co.  was 
borrowed  from  his  wife,  who  expected  to  make  the  deferred 
payments. 

On  March  27,  1888,  Thos.  P.  Miller  &  Co.  made  a  general 
assignment  for  the  benefit  of  creditors  to  Frank  E.  Overall, 
of  all  the  property  owned  by  them,  including  the  notes  for 
the  unpaid  piirchase-money,  due  by  the  said  Tftaney  to  the 
said  Thos.  JP.  Miller  &  Co.,  for  the  lands  which  had  been 
sold  by  them  to  said  Timnej. 

It  was  further  averred  m  the  bill  that  at  the  time  of 
giving  the  mortgage  to  Thos.  P.  Miller  &  Co.,  by  R.  D. 
Syrne,  Timney,  Riley  &  Co.  and  others,  on  December  22, 
1883,  the  said  Miller  <fe  Co.  had  due  notice  that  the  purchase 
money  had  not  been  paid  to  the  complainant,  E.  S.  Taylor, 
by  R.  D.  Byrne,  and  that,  therefore,  tiie  complainant  had  a 
lien  upon  a  portion  of  the  land,  which  was  included  in  the 
mortgage ;  and  this  averment  was  made  repeatedly,  and  in 
different  ways,  throughout  the  bill. 
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In  their  answer  to  the  bill  by  Samuel  and  Mary  Timney, 
and  Frank  E.  Overall  as  assignee,  notice  of  the  non-payment 
of  the  purchase-money  by  Byrne  to  Taylor  was  denied,  and 
it  was  alleged  in  said  answers  that  Thos.  P.  Miller  &  Co. 
and  their  sub- vendees  were  Ixma  fide  purchasers  without 
notice.  It  was  also  averred  in  said  answers,  and  shown  by 
the  evidence,  that  on  June  10,  1884,  Camors  &  Co.,  a  mer- 
cantile firm,  recovered  a  judgment  in  the  United  States 
Circuit  Court  at  Mobile,  against  R  D.  Byrne  ;  that  execution 
was  issued  on  this  judgment,  and  was  levied  by  the  United 
States  marshal  on  the  land  involved  in  this  controversy; 
that  the  said  lands  were  sold  under  said  execution,  at  which  sale 
Camors  &  Co.  became  the  purchasers,  and  that  a  deed  was 
executed  by  the  United  States  marshal  to  said  Camors  & 
Co.  dated  ^December  4,  1884;  that  in  January,  1885,  the  said 
Camors  &  Co.  sold  the  title  to  the.  land  acquired  by  them  at 
said  sale,  to  said  Thos.  P.  Miller  &  Co.,  and  that  at  the  time 
of  the  marshal's  sale  and  purchase  by  them,  and  their  sale 
to  Thos.  P.  Miller  &  Co.,  Camors  &  Co.  had  no  notice  what- 
ever of  the  claim  of  said  Taylor  against  the  said  lands. 

The  testimony  of  the  complainant,  E.  S.  Taylor,  and  the 
said  R.  D.  Byrne,  tended  to  show  that  at  the  time  of  the  ex- 
ecution of  the  mortgage  to  Thos.  P.  Miller  &  Co.  on  Decem- 
ber 22,  1884,  Miller  &  Co.  were  notified  that  Taylor  had 
never  been  paid  for  his  lands.  The  said  Byrne  testified 
that  at  the  time  of  giving  said  mortgage  he  said  to  Charles 
B.  Miller,  one  of  the  firm  of  Thos.  P.  Miller  <fe  Co.,  when 
asked  about  the  Taylor  land,  that  he,  Byrne,  had  never  paid 
any  of  the  purchase-money  for  said  land,  but  that  it  was 
worth  four  times  as  much  as  he  agreed  to  give  for  it,  and 
that  if  Miller  <fe  Co.  would  pay  the  purchase-money  notes,  he 
would  be  willing  to  inclucte  the  said  land  in  the  mortgage ; 
and  that  upon  this  representation,  Miller  said  that  they 
would  arrange  the  matter  satisfactorily,  and  included  the 
land  in  the  mortgage. 

These  facts  were  denied  bv  the  respondents,  and  in  the 
deposition  of  Charles  B.  Miller,  he  testified  that  said  Byrne 
had  made  no  such  statement  to  him,  but  that  he  knew  that 
a  part  of  the  purchase-money,  which  Byrne  had  agreed  to 
pay  to  Taylor  for  the  land  in  question,  had  not  been 
paid. 

Upon  the  final  submission  of  the  cause,  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainant  was 
entitled  to  the  relief  paid  for.  This  decree  is  now  appealed 
from,  and  the  same  is  here  assigned  as  error. 


Digitized  by  VjOOQiC 


16  SUPKEME  COURT  [Nov.  Term, 

[Overall  et  al.  v.  Taylor.] 

Overall  &  Bestor  for  appellants. — ^If  Camors  &  Co.  were 
bona  fide  purchasers  without  notice,  Miller  &  Co.,  who  bought 
their  title,  hold  under  them  as  lx)iia  fide  purchasers  with- 
out notice. — Ca/ialan  v.  Monroe,  SmaUz  (6  Co.,  56  Ala.  303; 
Bartleit  v,  Vamet\  66  Ala.  580.  The  conveyance  from  Taylor 
to  Byrne  being  absolute,  and  reciting  therein  the  payment 
of  the  purchase-money,  the  onu^s  of  proof  of  notice  is  on 
Taylor. — llujhtower  v,  Rigsby,  56  Ala.  126 ;  Wynn  v.  Rosette, 
66  Ala.  517.  A  bona  fide  purchase  for  a  valuable  considera- 
tion without  notice  will  defeat  the  vendor's  lien. —  Twnier  v, 
Wilkijison,  72  Ala.  361 ;  Barikliead  v.  Oiven,  60  Ala.  457.  A 
purchaser  at  a  sale  under  a  mortgage,  although  having  act- 
ual notice  of  an  outstanding  equity,  may  nevertheless  take 
advantage  of  the  want  of  notice  on  the  part  of  the  mortgage, 
since  otherwise  the  mortgage  would  be  a  worthless  security. 
Cahalan  v.  Monroe,  56  Ala.  303 ;  Bartleit  v.  Vccrner,  56  Ala. 
580.  An  innocent  mortgagee,  who  parts  with  value  in  pre- 
setUi,  or  incurs  an  obligation  to  do  so  in  futuro,  stands,  in 
the  eyes  of  the  law,  as  if  he  were  a  vendee  of  the  absolute 
title,  and  is  entitled  to  equal  protection. — Rogers  v.  Adams, 
66  Ala.  600;  Wheelan  v.  McCreary,  64  Ala.  319;  Coleman  r. 
Smith,  55  Ala.  368. 

Clark  &  Clark,  contra,  cited  Webb  r.  Robbins,  77  Ala.  183; 
Hodges  v.  Coleman,  76  Ala.  103. 

McCLELLAN,  J. — It  is  not  necessary  to  a  decision  of 
this  case  that  we  should  undertake  to  arrive  at  the  truth 
between  the  witnesses  Byrne  and  Charles  B.  Miller,  as  t</ 
whether  the  former  informed  the  latter  before  the  execution 
of  the  mortgage,  under  which  Thomas  P.  Miller  <fe  Co.  claim 
to  be  bona  fide  purchasers  without  notice  of  the  land  in- 
volved here,  that  no  part  of  the  purchase-money  therefor 
had  been  paid  and  that  Taylor,  Byme*s  vendor,  had  a  lieu 
on  the  land  for  its  payment  That  inquiry  aside,  it  is  most 
clear  from  the  testimony  of  Charles  B.  Miller  himself  that 
he,  and  of  consequence  the  firm  of  Thomas  P.  Miller  &  Co., 
for  which  he  was  acting  and  of  which  he  was  a  member,  had 
notice,  at  and  before  the  execution  of  the  mortgage,  that  a 
part,  at  least,  of  the  purchase-money  which  IJyrne  had 
agreed  to  pay  Taylor  for  the  land  in  question  had  not  been 
paid.  Knowledge  on  the  part  of  Miller  &  Co.  of  this  fact 
put  upon  them  the  duty  of  inquiry  which,  if  diligently  pros- 
ecuted, we  can  not  doubt  would  have  led  to  the  discovery, 
first,  that  no  part  of  the  purchase-money  had  been  paid, 
and,  second,  that  Taylor  retained  a  vendor's  lien  on  the  land 
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for  the  full  amount  of  the  agreed  price ;  and  it  follows  that 
Miller  &  Co.  must  be  held  to  notice  of  Taylor's  lien  at  the 
time  they  claim  to  have  purchased  without  said  notice. 
Lmax  V.  Le  Grand,  60  Ala.  637;  Feaster,  Neville  (it  Co.  v. 
SfaUworth  et  cd.,  62  Ala.  547 ;  Taijlor  v.  A.  d  M.  Jss'n.,  68 
Ala.  229;  Bosetie  v.  Wynn,  73  Ala.  146;  WeU)  v.  Robfnns,  77 
Ala.  176;  Woodcdl  v.  Kdly,  85  Ala.  368;  Thompson  v.  Shep- 
pard,  85  Ala.  611. 

The  fact,  if  it  be  one,  that  Byrne  assured  Miller  &  Co. 
that  his  vendor  had  no  mortgage  or  lien  on  the  land  to 
secure  the  payment  of  the  purchase-money  did  not  relieve 
them  from  this  duty  of  further  inquiry,  nor  change  in  any 
degree  the  legal  results  flowing  from  its  omission.  Byrne's 
deed  was  notice  to  them  of  the  identity  of  his  vendor,  and 
the  inquiry  should  have  been  made  of  him.  No  inc[uiry 
from  Byrne  alone  nor  information  given  by  him  in  denial  of 
the  existence  of  a  lien  would  meet  the  requirements  of  the 
rule,  he  being  interested  adversely  to  the  lien. — 2  Pom.  Eq. 
Jur.  §  601 ;  Simpson  dt  Hcdl  v.  Hinsoiiy  88  Ala.  527 ;  Manasses 
V,  Dent,  89  Ala.  565 ;  Weil  v.  Mc  Whoi^ter,  94  Ala.  540 ;  10  So. 
Rep.  131. 

The  judgment  recovered  by  Camors  &  Co.  against  Byrne 
and  another,  the  issuance  of  execution  thereon,  the  levy 
thereunder  on  the  land  in  controversy,  the  sale  of  the  same, 
and  its  purchase  by  the  plaintiffs  in  that  action  all  occurred 
after  the  execution  of  the  mortgage  by  Byrne  and  others  to 
Miller  &  Co.  This  mortgage  carried  the  legal  title  into 
Miller  &  Co.,  and  left  in  Byrne  only  the  right  to  reinvest 
himself  with  the  title  by  meeting  the  conditions  of  the  mort- 
gage — the  equity  of  redemption  and  nothing  more.  This 
equitable  estate  alone  could  have  been  and  was  levied  upon 
and  sold  under  the  judgment  of  Camors  &  Co.,  and  they  ac- 
quired oidv  this  equity  in  the  land.  To  this  equity,  the 
claim  of  Taylor  for  uupaid  purchase-money  was  prior  in 
point  of  time.  On  this  state  of  the  case  Camors  &  Co. 
were  not  entitled  to  protection  against  Taylor's  lien  as  honci 
fide  purchasers  without  notice,  and  this,  whoUj  regardless 
of  the  fact  that  they  had  no  knowledge  or  notice  whatever 
of  the  existence  of  such  lien.  One  essential  factor  in  their 
right  to  protection  against  the  latent  equity  of  Taylor  is 
lacking,  in  that  they  did  not  acquire  the  legal  title  by  their 
purchase  at  the  marshal's  sale.     Without  this  they  had  a 
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stantial  reason,  that  by  parting  with  a  valuable  cpnsidera- 
tion  he  has  acquired  an  equity  equal  in  dignity  to  the  out-        i 
standing  equity  of  which  he  has  no  notice.     As  a  mere        j 
equity,  that  he  acquires  must  be  subordinate  to  older  equi- 
ties, but  annexed  to  it  is  the  legal  estate,  and  it  is  the  legal        ! 
estate  which  gives  him  precedence.     In  Hinds  v.  Vattter, 
7  Pet  271,  0.  J.  Marshall  said :     *  The  rules  respecting  a 

Eurohaser  without  notice  are  framed  for  the  protection  of 
im  who  purchases  a  legal  estate,  and  pays  the  purchase- 
money  without  knowledge  of  an  outstanding  equity.  They 
do  not  protect  a  person  who  acquires  no  semblance  of  title. 
They  apply  fully  only  to  the  purchaser  of  the  legal  estate. 
Even  tne  purchaser  of  an  equity  is  bound  to  take  notice  of 
of  any  prior  equity.'  '* — Shorter  v.  Frazer,  64  Ala.  74.  And 
the  same  doctrine  is  declared  in  the  following  cases :  C^^q/t 
V.  RusseUy  67  Ala.  9 ;  Hooper  v.  StraJian,  71  Ala.  76 ;  May  v, 
Wilkinson,  76  Ala.  543 ;  State  v.  Connor,  69  Ala.  212. 

Our  conclusion  that  Camors  &  Co.  were  not  entitled  to 
protection  as  bona  fide  purchasers  without  notice  might 
probably  be  rested  on  other  grounds  as  well  as  that  stated, 
out  that  one  will  suffice  for  a  decision  of  the  case.  Camors 
&  Co.,  therefore,  held  this  ecjuity  of  redemption  precisely 
as  Byrne  had  held  it — subordinate  to  Taylor  s  vendor's  lien; 
and  it  was  this  inferior  equity  alone  which  Miller  acquired 
from  them ;  and,  in  their  hands,  it  can  no  more  aid  their 
defense  of  bona  fide  purchase  without  notice  than  had  they 
taken  an  absolute  deed  from  Byrne  in  the  first  instance  with 
notice  of  the  lien,  or  had  cut  on,  and  thus  acquired,  by  fore- 
closure Byrne's  equity  of  redemption  having  had  notice  of 
the  lien  when  the  mort^a^e  was  taken.  Indeed,  it  is  not 
conceivable  how  the  position  of  Miller  &  Co.  could  in  any- 
wise be  helped  by  drawing  to  their  legal  title,  which  was 
itself  subordinate  to  Taylor's  lien,  because  of  their  knowl- 
edge of  the  lien,  an  equity  which  was  secondary  to  the  com- 
Elainant's,  regardless  of  notice  vd  non.  They,  in  other  words, 
ad  no  rights  against  the  complainant  by  reason  of  their 
legal  title,  and  that  title  may,  therefore,  be  left  out  of  view  ; 
and  they  had  no  rights  against  him  on  their  purchase  from 
Camors  &  Co.,  because  they  acquired  a  mere  inferior  equity 
thereby,  and  because  also  they  took  that  with  notice  of 
complainant's  dominant  equity. 

The  claim  of  Timney  to  protection  as  a  bona  fide  pur- 
chaser without  notice  is  equally  without  merit.  The  evi- 
dence shows  that  the  land  was  purchased  by  Byrne  from 
Taylor  as  a  member  of  and  for  the  firm  of  Timney,  Biley  & 
Co.,  of  which  both  Byrne  and  respondent  Timney  were  mem- 
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bers,  aii4  that  it  became  the  assets  of  that  firm.  Each  mem- 
ber of  that  partnership  is,  therefore,  chargeable  with  notice 
of  the  non-payment  of  the  purchase-money,  and  the  reten- 
tion of  a  lien  therefor  by  Taylor. — 17  Am.  &  Eng.  Encyc.  of 
Law,  pp.  1080-1083. 

The  claim  of  Mrs.  Timnev  is  not  insisted  on  in  argument. 
As  was  said  by  the  chancellor,  nothing  material  is  offered 
in  support  of  her  alleged  interest ;  and  there  was  no  error 
in  disallowing  her  claim  to  protection. 

The  decree  of  the  Chancery  Court  is  affirmed. 


The  Alabama  State  Land  €o.      \m_m\ 
V.  Reed. 

Action  on  a  Garnishment  Bond, 

1.  Action  on  garnishment  bond;  limitation  of  admitted  evidence. — In  • 
a  suit  on  a  garnishment  bond  which  had  been  executed  for  the  issu- 
ance of  a  writ  of  garnishment  in  an  action  to  recover  the  statutory 
penalty  for  willfully  and  knowingly  cutting  down  trees  on  the  lands 
of  another  (Code,  ^  3296),  it  furnishes  no  ground  of  complaint  to  de- 
fendant, after  allowing  defendant's  agent,  who  sued  out  the  gar- 
nishment in  the  former  suit,  to  testify  that  he  found  a  person  cutting 
trees  on  defendant's  land,  who  told  witness  that  he  was  cutting  for 
plaintiff,  that  the  court  should  limit  this  evidence  to  the  question  of 
the  vexatious  or  malicious  suing  out  of  the  writ  of  garnishment, 
when  there  is  no  offer  to  connect  plaintiff  with  such  act  of  cutting 
further  than  by  the  declaration  itself. 

2.  Same;  burden  of  proof  to  suHtain  plea  of  set-off. — In  order  to  sus- 
tain a  plea  claiming  as  a  set-off  to  a  recovery  on  a  garnishment  bond 
the  statutory  penalty  originally  sued  for  by  defendant,  the  burden  is 
on  the  defendant  to  reasonably  satisfy  the  jury  that  plaintiff  willfully 
and  knowingly  cut  the  trees,  or  had  them  cut. 

3.  Same;  injury  to  credit  by  issuance  of  garnishment  not  recoverable. 
While  the  refusal  of  the  court  to  instruct  the  jury  that  '^Damages 
for  injury  to  credit,  resulting  solely  from  the  failure  of  plaintiff  to 
gpt  the  amount  suspended  by  the  garnishment,  are  not  recoverable 
in  this  suit"  on  the  garnishment  bond,  may  be  error,  it  is  not  availa- 
ble to  defendant  when  the  complaint  counts  on  injury  done  to  plain- 
tiff's credit  by  tying  up  in  the  hands  of  the  garnishee  the  money  due 
hiro,and  issue  is  joined  on  such  a  count,  and  the  plaintiff,  without 
objection,  introduces  evidence  to  support  it. 

4.  $Same;  misleading  charge, — The  taking  of  a  non-suit  is  not  con- 
clusive of  the  fact  of  indebtedness  vel  mm;  and  a  charge  which  as- 
.serts  "that  the  non-suit  taken  in  the  garnishment  suit  was  not  a 
breach  of  the  [garnishment]  bond,". if  not  positively  erroneous,  is 
misleading  and  should  be  refused. 

5.  Same;  right  to  consider  what  was  done  in  the  garnishment  trial. 
An  instruction  that  **The  jury  can  not  consider  for  any  purpose,  what 
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happened  on  the  trial  of  the  garnishment  suit;"  or  that  ''The  jury 
can  not  consider,  for  any  purpose,  the  fact  that  the  plaintiff  in  the 
garnishment  suit  took  a  non-suit,"  does  not  assert  a  correct  proposi- 
tion of  law. 

6.  Same;  respotmbility  of  principal  for  acts  of  agent,— A  principal  is 
not  responsible  for  the  malice,  vexation  or  wantonness  of  an  agent  in 
suing  out  a  writ  of  garnishment,  unless  the  principal  authorized, 
participated  in  or  ratified  such  act ;  and  such  authority,  participation 
or  ratincation  can  not  be  inferred  from  the  mere  relation  of  principal 
and  agent,  but  must  be  proved. 

7.  Same;  defense  an  to  rejratious  suing  out  of  a  writ. — An  honest 
belief,  founded  upon  reasonable  grounds,  that  a  writ  of  garnishment 
was  necessary,  may  furnish  a  defense  against  a  recovery  for  vexatious 
suing  out  of  the  writ ;  but  is  no  answer  to  the  claim  for  actual  dam- 
ages  sustained  by  the  wrongful  suing  out  of  the  writ. 

8.  Liability  under  section  S296  of  Code,  1886. — The  purchase  of  trees 
with  the  knowledge  that  they  had  been  cut  down  and  taken  away 
from  the  lands  of  another,  in  violation  of  the  statute  (Code,  $  3296), 
does  not  subject  the  purchaser  to  the  statutory  penalty,  unless  he 
participated,  aided  or  abetted  in  the  cutting  or  taking  away. 

Appeal  from  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  B.  Head, 

This  action  was  brought  by  the  appellee,  C.  M.  Reed, 
against  the  appellant  corporation;  ana  sought  to  recover 
damj^es  for  the  breach  of  a  bond  given  bv  defendant  as 

frincipal,  to  secure  the  issuance  of  a  writ  of  garnishment, 
t  was  alleged  in  the  complaint  that  suit  was  brought  by 
the  defendant  in  this  action  against  C.  M.  Seed,  the  present 
plaintiff,  to  recover  the  statutory  penalty  for  willfully  and 
Knowingly  cutting  down  176  trees,  wnich  were  upon  the  land 
of  the  Alabama  State  Land  Company,  without  the  consent 
of  said  company ;  and  that  the  bond  now  sued  on  was 
made,  and  writs  of  garnishment  were  issued  to  debtors  of 
said  C.  M.  Reed,  for  tne  purpose  of  collecting  the  said  claim ; 
but  that  before  the  termination  of  said  suit  against  Reed, 
the  plaintiffs  therein  took  a  non-suit 

The  defendant  pleaded  the  general  issue,  and  interposed 
several  special  pleas,  offering  to  set-off  its  claim  against  the 
plaintiff  for  willfully  and  knowingly  cutting  down  trees 
upon  its  land  without  its  consent  There  was  a  demurrer 
to  the  amended  complaint,  but  the  record  does  not  show 
that  the  court  ruled  on  the  demurrer. 

In  the  present  action  the  plaintiff  introduced  evidence 
tending  to  show  that  he  was  not,  at  the  time  of  the  execu- 
tion of  the  bond  sued  on,  indebted  in  any  amount  to  the 
Alabama  State  Land  Company ;  that  the  writ  of  garnish- 
ment sued  out  by  the  defendant  caused  the  garnishee  to 
withhold  from  the  plaintiff  several  thousand  dollars  for 
several  months  after  the  same  became  duQ  ftnd  payable  to 
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him ;  and  that,  as  the  result  of  the  issuance  of  such  writ 
of  garnishment,  his  credit  was  greatly  impaired,  and  he 
was  put  to  serious  inconvenience.  The  testimony  for  the 
defendant  tended  to  show  that,  at  the  time  of  .the  execu^ 
tion  of  the  bond  and  the  issuance  of  the  writ  of  garnish- 
ment in  the  suit  against  said  Beed,  he  was  indeoted  to 
the  defendant  in  this  action.  The  tendency  of  all  the  evi- 
dence for  the  defendant  was  to  controvert  the  testimony 
introduced  by  the  plaintiff.  An  exception  was  reserved  to 
the  ruling  of  the. court  in  sustaining  tne  plaintiff's  objection 
to  the  testimony  of  the  witness  Howard,  which  ruling  is 
sufficiently  shown  in  the  opinion. 

At  the  request  of  the  plaintiff  in  writing,  the  court  in- 
structed the  jury  as  follows :     "In  the   set-off  claimed  by 
defendant  for  the  penalty  of  $10.00  per  tree,  the  burden 
of  proof  is   on   defendant   to   satisfy  you  reasonably  that 
Beed  willfully  and  knowingly  cut  tne  trees,  or  had  them 
cut ;  and  if  aiter  considering  all  the  evidence,  you  are  not 
reasonably  satisfied  that  Eeed  willfully  and  knowingly  cut 
the  trees,  or   had  them  cut,  then  you  will  not  allow  said 
set-off"     The  defendant  duly  excepted  to  the  giving  of  this 
charge,  and  also  separately  and  severally  excepted  to  the 
^court's  refusal  to  give  to  the  jury  each  of  the  following 
written  charges  asked  by  it :     (1.)  "Damages  for  injury  to 
credit  resulting  solely  from  the  failue  of  Beed  to  get  the 
amount  suspended  by  the  garnishment  are  not  recoverable 
in  this  suit '     ("Z.)   "The  defendant  asks  the  court  to  charge 
the  jury,  that  the  non-suit  taken  in  the  garnishment  suit 
was  not  a  breach   of  the  bond."     (3.)     "The  jury  can  not 
consider,  for  any  purpose,  what  happened  on  the  trial  of  the 
garnishment  suit."     (4)     "The  jurj  can  not  consider,  for 
any  purpose,  the  fact  that  the  plaintiff  in  the  garnishment 
suit  took  a  non-suit"     (5.)     "The  affidavit  for  the  garnish- 
ment having  been  made  oy  Howard,  the  agent  of  tne  Ala- 
bama State  Land  Co.,  the  said  conapany  would  not  be  res- 
ponsible for  malice  on  the  part  of  Howard."     (6.)     "If  the 
jury  believe  from  the  evidence  that,  at  the  time  of  the  suing 
out  of  the  garnishment,   and  during  the  year  1888,  prior 
thereto,  any  persons  had  cut  down  upon  the  lands  of  the 
Alabama  State  Land  Company  any  trees,  and  such  persons 
had  removed  the  timbers  so  cut  from  said  lands,  and  had 
sold  the  same  to  the  plaintiff,  Beed,  that  the  plaintiff,  Beed, 
became   liable    for   such    purchase  to   the  Alabama  State 
Land  Company,  for  the  value  of  such  trees,  although  the 
persons  who  did  such  cutting  and  said  Beed  were  ignorant 
of  the  fact  that  the  lands  upon  which  such  cutting  was  done 
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belonged  to  the  Alabama  State  Land  Company  ;  and  if  such 
liability  existed,  and  Howard,  the  agent  of  said  company, 
who  made  the  affidavit  for  the  garnishment,  believed  that 
garnishment  was  necessary  to  obtain  satisfaction  of  snefa 
claim,  then  the  plaintiflF  m  this  action  can  not  recover." 
(7.)  "If  the  jury  believe  from  the  evidence  that,  at  the 
time  of  the  suing  out  of  the  garnishment,  any  oak  or  pbe 
trees  had  been  cut  down  upon  the  lands  of  The  Alabama 
State  Land  Company,  willfully  and  knowingly,  and  without 
the  consent  of  said  company,  and  that  the  plaintiff  Reed 
assented  to  such  cutting  at  the  time  thereof  or  afterwards, 
then  said  Reed,  by  such  assent,  would  make  himself  a  party 
to  such  trespass,  and  liable  for  the  penalty  imposed  for  sucn 
cutting."  (8.)  "If  the  jury  believe  from  the  evidence  that, 
at  the  time  of  suing  out  the  garnishment,  and  during  the 
year  1888,  previous  thereto,  any  trees  upon  the  lands  of 
the  Alabama  State  Land  Company,  had  been  cut  down  by  , 
any  person  or  persons,  knowingly  and  willfully,  and  without 
the  consent  of  said  company,  and  that  the  plaintiff  Reed 
purchased  such  trees  with  knowledge  that  they  had  been  so 
cut  down,  he  thereby  assented  to  such  trespass,  and  became 
liable  for  the  penalties  for  such  cutting." 

There  was  judgment  for  the  plaintiff  in  the  sum  of  $500. 
The  defendant  brings  this  appeal,  and  assigns  as  error  the 
rulings  of  the  court  upon  the  evidence  and  charges. 

Smith  &  Lowe,  for  appellant 

Chisholm  &  Whaley,  contra, 

COLEMAN,  J. — The  Alabama  State  Land  Company 
sued  C.  M.  Reed  to  recover  from  him  the  statutory  penalty, 
provided  in  section  3296  of  the  Code,  for  having  willfully 
and  knowingly  cut  down  one  hundred  and  seventy-six  trees, 
which  were  on  the  lands  of  the  plaintiff.  The  plaintiff  in 
that  suit,  by  its  agent  Howard,  made  affidavit,  and  executed 
bond  for  the  issuance  of  garnishment  process.  That  trial 
resulted  in  plaintiff  taking  a  non-suit. 

The  present  suit  was  brought  by  Reed  upon  the  garnish- 
ment bond,  to  recover  damages  for  the  wrongful  or  vexa- 
tious suing  out  of  the  garnishment  process. 

The  first  assignment  of  error  is,  tnat  the  court  refused 
to  permit  the  witness   Howard   to  testify  that  he  found  a 

f)erson  cutting  the  trees,  who  told  him  that  he  was  cutting 
or  Reed.     The  record  shows  that  this  evidence  was  admit- 
ted after  the  objection;  but  limited  by   the  court  to  the 
Vol.  xcu. 
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question  of  the  vexatious  or  malicious  suing  out  of  the 
garnishmeni  There  was  no  offer  to  connect  Beed  with  the 
act  of  this  person  engaged  in  the  cutting  of  the  trees,  fur- 
ther than  by  the  declaration  itself.  The  admission  of  this 
evidence,  limited  as  it  was  to  the  question  of  vexatiously  or 
maliciously  suing  out  the  garnishment,  furnishes  no  ground 
of  complaint  to  appellant. 

In  the  charge  given  at  the  request  of  the  plaintiff,  the 
court  properly  placed  the  burden  of  proof  on  the  defendant 
to  reasonably  satisfy  the.  jury  that  Eeed  had  willfully  and 
knowingly  cut  the  trees,  or  had  them  cut,  in  order  to  sustain 
defendant's  plea  of  set-off. 

Credit  is  a  conclusion  of  fact,  partly  based  on  opinion, 
founded  more  or  less  on  reputation. — Pollock  v.  Oantt, 
69  Ala.  373.  An  injury  to  credit  is  a  legitimate  ground  for 
the  recovery  of  actual  damage. — Durr  v.  Jackson^  59  Ala.  203 ; 
Floumoy  v.  Lyon,  70  Ala.  308. 

The  only  damages  recoverable  in  this  State  for  failing  to 
meet  a  purely  moneyed  obligation  at  maturity,  is  the  interest 
which  subsequently  accrues.  Damages  resulting  from  the 
mere  delay  to  collect  the  money  when  due  gives  no  cause  of 
action.  Such  damages  are  too  remote,  and  are  purely 
speculative. 

The  record  fails  to  show  that  the  court  ruled  on  the  de- 
murrers to  the  amended  complaint.  In  such  case,  we  must 
presume  that  the  defendant  waived  his  right  to  have 
judgment  pronounced  upon  them. 

Whatever  error,  as  a  legal  proposition,  may  have  existed 
in  the  refusal  of  the  court  to  give  charge  No.  1  requested 
by  the  defendant,  it  is  not  available  to  it,  under  our  system 
of  pleading.  The  plaintiff  in  his  complaint  counted  as  a 
cause  of  damage  on  the  injury  done  to  his  credit  by  tying 
up  the  money  due  him  in  the  hands  of  the  garnishee.  Issue 
was  joined  upon  the  count,  and  the  plaintiff  without  objec- 
tion introduced  evidence  in  support  of  it  Beferrin^  the 
charge  to  the  pleading  and  proof,  there  was  no  error  m  its 
refu^ 

The  taking  of  a  non-suit  in  an  attachment  suit  is  not  con- 
clusive of  the  fact  of  indebtedness  vd  non ;  and  in  a  suit 
upon  the  attachment  bond,  the  record  of  the  attachment 
suit  is  always  admissible. — Dothard  v.  Sheid,  69  Ala.  135 ; 
Pounds  V.  Hamner,  57  Ala.  346. 

Charge  No.  2,  reqiiested  by  defendant,  was  calculated  to 
mislead,  if  not  possitively  erroneous;  and  charges  numbered 
3  and  4  assert  incorrect  propositions  of  law. 
The  principal  is  not  responsible  for  the  malice,  vexation  or 
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wantonness  of  the  agent,  unless  the  principal  authorized  or 
participated  in  it,  or  subsequently  ratified  it;  and  such 
authority  or  participation  can  not  be  inferred  from  the  mere 
relation  of  principal  and  agent. — Jackson  v.  Smith,  75  Ala.  97; 
liuims  V,  Campbell,  71  Ala.  271 ;  Pollock  v.  Gantt,  69  Ala. 
373 ;  73  Ala.  186-96;  7  Ala.  629.  Charge  No.  5  is  faulty  in 
that  it  ignores  all  consideration  of  the  question  of  partici- 
pation in,  or  ratification  of,  the  intent  of  the  agent  by  the 
principal.  Charge  6  is  argumentative ;  and  is  defective  in 
that  it  precludes  any  recovery  for  the  mere  wrongful  suing 
out  of  the  garnishment.  An  honest  belief,  founded  upon 
reasonable  grounds,  that  the  writ  was  necessary,  may  furn- 
ish a  defense  against  a  recovery  for  a  vexatious*  suing  out  of 
the  writ,  but  is  no  answer  to  the  claim  for  actual  damages 
sustained  by  reason  of  a  wrongful  suing  out  of  the  writ  of 
garnishment.  The  case  of  Poumls  v.  Samner,  57  Ala.  342, 
was  not  intended  to  assert  a  contrary  rule. 

Charges  7  and  8  assert  incorrect  propositions  of  law. 
Although  Reed  may  have  purchased  the  trees  with  the 
knowledge  that  they  had  been  cut  and  taken  away  from  the 
lands  of  another  in  violation  of  the  statute  (Code,  §  3296), 
the  simple  fact  that  he  purchased  the  trees  with  such  knowl- 
edge, not  having  participated  or  aided  or  abetted  in  the 
cutting  or  taking  away,  does  not  subject  him  to  the  statu- 
tory penalty. 

We  find  no  error  ini  the  record  included  in  the  assign- 
ments of  error. 

Affirmed. 


Hisrhland  Avenne  &  Belt  Railroad 
Co.  V.  Matthews  et  al. 

Action fo7'  Damages  Cavsed  by  Construction  of  Railroad 
Emhankvieiit 

1.  Injuries^  to  abutting  property  by  building  railroad  in  street;  what 
action  //le/?.— When  a  corporation,  authorized  by  its  charter  to  build  a 
railroad  along  certain  streets,  has,  in  the  construction  of  its  railroad, 
injured  property  abutting  on  such  streets,  without  first  paying  com- 
pensation for  such  injury,  an  action  at  law  will  lie  for  the  redress  of 
such  wrong. 

2.  Same;  measure  of  damages. — The  measure  of  damages  for  such 
an  injury  caused  to  abutting  property  is  the  difference  in  the  market 
value    of  the  property  before    and  after  the  act   complained  of; 
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and  the  amount  of  the  damage,  so  ascertained,  can  not  be  diminished 
by  the  fact  that  property  along  the  line  of  the  railroad  appreciated 
in  value,  or  was  generally  benefitted  by  its  construction. 

3.  Same;  demurrer  to  cnmphiinf. --Id  an  action  to  recover  such  dam- 
ages, a  demurrer  to  a  complaint,  which  states  a  good  cause  of  action, 
is  not  the  proper  mode  of  evoking  a  decision  of  the  court  as  to  the 
rule  to  govern  in  the  admeasurement  of  damage  for  the  injury 
alleged. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Shakpe. 

This  was  an  action  brought  by  the  appellees  against  the 
Appellant,  and  sought  to  recover  damages  for  injuries  caused 
to  plaintiffs'  lot,  by  the  construction  by  defendant  of  an  em- 
bankment, for  the  track  of  a  railroad,  along  the  avenue  on 
which  the  lot  in  question  abutted.  To  the  complaint  as 
amended  the  defendant  demurred  upon  the  ground,  among 
others,  that  the  plaintiffs  can  not  recover  damages  for  per- 
manent injury  to  the  land,  in  this  form  of  action.  This 
demurrer  was  overruled.  The  tendency  of  the  evidence  is 
sufficiently  shown  in  the  opinion. 

The  court,  at  the  request  of  the  plaintiffs,  gave  the  follow- 
ing written  charges  :  (1.)  "The  rule  by  which  the  damages 
are  to  be  estimated  in  this  case  is  the  difference  between  the 
market  value  of  the  property,  immediately  before  the  taking 
or  injury,  and  such  value,  immediately  after  the  taking  or 
injury,  caused  by  the  construction  of  the  railroad — in  other 
•words,  the  diminution  in  value  at  the  time  produced  there- 
by." (2.)  "Market  value  is  the  price  which  the  property 
will  bring  when  offered  for  sale  in  the  market,  not  at  a  forced 
sale  on  short  notice,  but  after  such  reasonable  tinie  as  would 
be  ordinarily  taken  to  make  a  sale  of  like  property.  It  is 
the  highest  price  which  at  such  sale  those  having  the  ability 
and  the  occasion  to  buy  are  willing  to  pay."  (3.)  "If  the 
jury  are  reasonably  satisfied  that  the  overflow  of  water  on 

Elaintiffs'  property  is  increased  by  the  embankment  erected 
y  the  defendant  fpr  its  railroad,  then  this  is  a  circum- 
stance to  be  considered  by  you  in  estimating  any  damage  to 
the  market  value  of  the  plaintiffs'  property."  (4.)  "Plain- 
tiffs are  entitled  to  iust  compensation  for  all  injury  done  to 
plaintiffs'  property  by  the  construction  of  defendant's  rail- 
road on  the  embankment  in  front  of  the  property,  and  the  fact 
that  property  along  the  line  of  defendant's  railroad  appreciated 
in  value  generally,  or  was  generally  benefitted  by  the  con- 
struction of  the  railroad,  can  not  be  considered  by  you  to 
diminish,  or  as  a  set-off  to  any  special  damage  that  you  may 
find  to  have  been  done  to  plaintiffs'  property,  resulting  in  a 
reduction  of  its  market  value  by  the  construction  of  defend- 
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ant's  railroad."  The  defendant  separately  excepted  to  the 
giving  of  each  of  these  charges;  and  also  separately  ex- 
cepted to  the  court's  refusal  to  give  to  the  jury  each  of  the 
following  written  charges :  (1.)  "That  the  plamtiflFs  are  not 
entitled  to  recover  as  damages  the  diflference  between  the 
value  of  the  property  before  the  construction  of  the  railroad, 
and  the  value  thereof  after  such  construction."  (2.)  "That 
the  cost  of  filling  the  lot  up  to  the  level  ol  the  railroad  is 
not  the  measure  of  damages  in  this  case,  and  the  jury  can 
not  consider  such  cost  in  estimating  damages."  (3.)  "That 
in  estimating  damages,  the  jury  can  not  consider  the  perma- 
nent injuries,  if  any,  which  the  plaintiffs  have  sustained  by 
reason  of  the  construction  of  the  railroad  in  Avenue  E,  in 
front  of  the  plaintiffs'  lot" 

There  was,  on  the  first  trial,  judgment  for  the  plaintiff  in 
the  sum  of  $750.00.  Upon  the  court's  granting  a  new  trial, 
from  the  rulings  in  which  the  present  appeal  is  prosecuted, 
there  was  judgment  for  $1 ,000.00.  The  detendant  prosecutes 
this  appeal,  and  assigns  as  error  the  rulings  of  the  court 
upon  the  pleadings  and  charges. 

Alex.  T.  London,  for  appellant 

Chisholm  &  Whaley,  contra, 

WALKER,  J. — This  was  an  action  to  recover  damages 
caused  to  the  plaintiffs'  lot  near  the  city  of  Birmingham  oy 
the  construction  of  an  embankment  for  the  track  of  the  de- 
fendant's railroad  in  the  street  or  highway  upon  which  the 
lot  abutted.  It  was  alleged  in  the  complaint,  and  there  was 
evidence  tending  to  show,  that  the  defendant  is  a  corpora- 
tion clothed  with  the  right  to  call  into  exercise  the  power  of 
eminent  domain,  and  authorized  by  its  charter  to  DuUd  its 
railroad  along  the  street  or  highway  in  question,  and  that, 
without  the  consent  of  the  plaintiffs,  and  without  making 
them  compensation,  it  built  its  railroad  upon  a  fill  or  em- 
bankment made  in  front  of  the  plaintiffs'  lot,  and  thereby 
obstructed  the  ingress  and  egress  to  and  from  such  lot,  and 
otherwise  injured  it.  The  averments  and  proof  show  that  a 
corporation  invested  with  the  privilege  of  taking  private 
property  for  public  use  has,  in  the  construction  of  its  works, 
injured  such  property,  without  first  paying  compensation 
for  such  injury.  This  constitutes  a  violation  of  tne  rights 
secured  by  Section  7  of  Article  XIV  of  the  Constitution  of 
Alabama.  For  the  redress  of  such  a  wrong  an  action  at  law 
lies.    The  jurisdiction  of  a  court  of  equity  to  prevent  the 
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commission  of  such  a  wrong  is  not  based  upon  the  absence 
or  inadequacy  of  legal  remedies  for  the  recovery  of  dama^res 
for  the  wrong  when  it  has  been  consummated.  The  recog- 
nized equitable  remedies  may  find  support  upon  either  of 
two  grounds  :  1st.  Upon  the  special  jurisdiction  of  courts 
of  equity  to  confine  corporations  to  the  exercise  of  the 
powers  conferred  upon  them  by  law ;  and  2d,  upon  the  inad- 
equacy of  legal  remedies  to  protect  the  constitutional  right 
in  its  entirety,  courts  of  law  being  unable  to  compel  the 
payment  of  compensation  to  the  property  owner  hefore  his 
property  is  taken,  injured  or  destroyed. — Cdumlms  (It  Western 
litoif.  Co.  V.  Witheroto,  82  Ala.  190;  Ea^t  dt  West  R,  li.  Co.  v. 
E.  T.  K  dc  G.  R.  R.  Co.,  15  Ala.  275.  The  property  owner, 
however,  may  fail  to  avail  himself  of  the  preventive  equita- 
ble remedies,  and  rely  upon  his  action  at  law,  for  the  re- 
dress of  the  wrong  after  it  has  been  committed.  If  his  land 
has  been  taken  without  his  consent,  and  without  having 
been  duly  acquired  by  comdemnation  proceedings,  he  can 
maintain  ejectment  for  its  recovery, — Hooper  v.  Cduvihus  (t 
Western  Rtoy,  Co.,  78  Ala.  213;  Neta  Orleans  dt  S.  R.  R.  Co. 
V.  Jones,  68  Ala.  48.  If  his  property  has  not  been  so  taken, 
but  has  been  injured  by  the  construction  of  the  defendant's 
works,  he  may  sue  at  law  to  recover  damages  for  such  in- 
jury.—Jones  V.  N.  0.  dc  S.  R.  R.  Co.,  70  Ala.  227.  Such 
actions  have  been  maintained  in  this  court  without  question, 
and  we  are  unable  to  discover  any  reasonable  ground  upon 
which  the  right  to  maintain  them  can  be  controverted. 
Ala.  Mid.  Rioy.  Co.  v.  Coskry,  92  Ala.  255;  9  So.  Eep. 
202 ;  Ala.  Mid..  Rtvy.  Co.  v.  Williams,  92  Ala.  277 ;  9  So.  Eep. 
203;  Evans  v.  Savannah  dr  Western  Rivy.  Co.,  90  Ala.  54; 
City  Council  of  Montgomery  v.  Totonsend,  80  Ala.  489 ;  City 
Council  of  Montgomery  v.  Maddox,  89  Ala.  181.  The  prop- 
erty owner  may  waive  former  condemnation  proceeaings, 
ana  yet  recover  such  damages  as  he  may  suflFer  in  his  prop- 
erty by  reason  of  the  building  of  the  railroad  upon  or  near 
it— Inttle  Rock  dt  F.  S.  R.  R.  Co.  v.  McGehee,  41  Ark.  202; 
20  Am.  &  Eng.  E.  E.  Cas.  82;  United  States  v.  Great  Falls 
Mfg.  Co.,  112 TJ.  S.  645;  Cohm  v.  St.^  Louis  &c.  R.  R.  Co.,  22 
Am.  &  Eng.  E.  E.  Cas.  116.  A  claim  in  the  complaint  of 
damages  wnich  the  plaintiflFs  are  not  entitled  to  recover  in 
this  action  does  not  impair  the  rip^ht  to  maintain  the  suit. 
A  demurrer  to  a  complaint,  which  states  a  good  cause  of 
action,  is  not  the  proper  mode  of  evoking  a  decision  of  the 
court  as  to  the  rule  to  govern  in  the  admeasurement  of  dam- 
ages for  the  injury  alleged. — Kennon  v.  Western  Union  Tel. 
Co.,  92  Ala.  399;  9  So.  Eep.  20;  Carl  v.  Sheboygan  dec.  R.  R. 
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Co.,  46  Wis.  625.  There  was  no  error  in  overruling  the 
demurrers  to  the  complaint 

The  principal  contention  in  the  case  is  upon  the  rulings 
of  the  trial  court  on  the  question  of  the  measure  of  dama- 
ges. The  appellant  insists,  that  the  plaintiffs  could  not  be 
entitled  to  recover  prospective  damages,  that  they  were 
treating  the  obstruction  complained  of  as  a  nuisance,  and 
that  in  an  action  for  the  injury  caused  thereby  their  recov- 
ery could  not  go  beyond  the  damages  sustained  prior  to  the 
commencement  of  the  suit.  In  the  Alabama  cases  against 
municipal  corporations,  the  measure  of  dami^es  for  injury 
caused  to  abutting  property,  by  changes  in  the  grades  of 
streets  or  sidewalks,  has  been  stated  to  be  the  difference  in 
the  market  value  of  the  property  before  and  after  the  act 
complained  of. — City  Couniil  of  Montgomery  v,  Maddox,  89 
Ala.  181 ;  City  Council  of  Monlgomery  v.  Tomnsend,  80  Ala. 
489.  The  appellant  contends  that  those  authorities  are  not 
applicable  here.  It  is  true,  that  the  rule  contended  for  by 
the  appellant  is  supported  by  the  decisions  in  several  states. 
In  Uluw  V.  N,  Y.  a  (it  IL  R,  7?.  Co.,  101  N.  Y.  98;  53  Am. 
Rep.  123,  the  suit  was  by  an  abutting  owner  to  recover  dam- 
ages sustained  from  the  construction  of  a  railway  in  the 
street  fronting  his  premises ;  and  after  a  full  consideration 
of  the  question  of  the  measure  of  damages,  it  was  held  that 
the  plaintiff  could  recover  only  temporary  damages,  that  is, 
such  damages  as  had  been  sustained  up  to  the  commence- 
ment of  the  action.  This  ruling  has  been  adhered  to  in  later 
cases  arising  in  that  court,  and  some  other  courts  have 
reached  similar  conclusions. — Carlv.  Shel)oyga)i  drc.  R.  R.  Co., 
46  Wis.  625 ;  6  Am.  &  Eng.  Encyc.  of  Law,  595,  note  4. 
There  are  evidences  in  the  later  ifew  York  cases  that  that 
court  has  not  remained  satisfied  with  the  decision  in  the 
Uline^  Case.  The  inconveniences  which  have  been  developed 
in  the  attempts  to  adhere  to  that  ruling  have,  however,  been 
obviated,  in  a  great  measure,  by  encouraging  such  shifts  as 
permitting  damages  for  permanent  injury  to  projjerty  to  be 
assessed  in  such  cases,  if  the  defendant  failed  to  invoke  the 
benefit  of  the  decision  against  the  propriety  of  this  course, 
thus  allowing  the  rule  as  to  the  measure  of  damages  to  be 
determined  by  the  acquiescence  of  the  parties,  ratner  than 
by  the  law;  or,  by  allowing  a  judgment  for  past  loss  of 
rentals,  and,  in  the  same  case,  granting  an  injunction  re- 
straining the  further  operation  and  maintenance  of  the  road, 
unless  the  defendant  paid  a  certain  sum  equal  to  the  amount 
of  depreciation  in  the  value  of  the  property,  as  for  a  perma- 
nent appropriation. — Poiid  v.  Metropolitan   Elevated   Rwy. 
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Co.,  112  N.  T.  186;  8  Am.  St.  Rep.  734;  3  Sedgwick  on  Dama- 
ges,  (8th  Ed.),  465-476,  where  there  is  a  review  and  criticism 
of  the  New  York  cases.  Tihe  principal  reasons  suggested 
for  limiting  the  recovery  in  a  case  like  this  one  to  the  dam- 
.  ages  sustained  up  to  the  commencement  of  the  suit  are  : 
1st.  That  when  the  defendant  has  paid  the  permanent 
damages  it  should  have  a  clear  title  to  the  property  taken, 
and  such  title  can  not  be  acquired  as  a  result  oi  a  judgment 
against  it  in  an  action  for  trespass  or  for  a  nuisance ;  and 
2d,  that  the  person  injured  by  a  nuisance  may  have  it  aba- 
ted, and  it  would  be  unjust  to  allow  the  plaintiflF  to  recover 
damages  for  the  permanent  injury  caused  to  his  property  by 
the  nuisance,  and  still  retain  the  right  to  bring  subsequent 
actions  for  damages  caused  by  a  continuance  of  the  nuisance, 
and  also  the  right  to  have  tlie  nuisance  itself  abated  at  any 
time.  The  first  of  these  reasons  can  have  no  weight  on  this 
case.  The  counsel  for  the  plaintiffs  expressly  waived  the 
right  to  recover  compensation  for  the  property  which  was 
taken  by  the  defendant.  The  claim  was  for  damages  for  the 
injury  to  the  lot  abutting  on  the  street  where  the  obstruc- 
tion was  made.  The  plaintiffs'  entire  claim  would  be  satis- 
fied by  the  })ayment  of  damages.  If  the  defendant  had  had 
those  damages  assessed  in  condemnation  proceedings,  it 
would  have  acquired  no  title  to  the  injured  property.  It  is 
no  objection  to  a  judgment  for  the  whole  damages  in  this 
case  that  the  defendant  does  not  thereby  get  title  to  prop- 
erty which  it  has  not  taken  and  which  it  does  not  seek  to 
acquire.  When  compensation  has  been  made  to  the  plain- 
tiffs for  the  injury  to  their  property,  they  can  no  longer  dis- 
turb the  defendant  on  that  account.  The  other  reason 
suggested  implies  that  the  obstruction  complained  of  must 
be  treated  as  an  abatable  nuisance.  It  was  not  so  treated 
in  this  case.  There  is  nothing  in  the  complaint  or  in  the 
evidence  to  indicate  that  the  embankment  or  fill  was  con- 
structed otherwise  than  as  the  defendant  would  have  been 
authorized  to  construct  it,  if  the  damages  occasioned  thereby 
to  the  plaintiffs'  property  had  been  first  assessed  and  paid. 
If  the  injury  was  such  that  final  compensation  therefor  could 
have  been  made  in  condemnation  proceedings,  its  character 
was  not  changed  by  the  fact  that  sucn  proceedings  were  not  re- 
sorted to.  There  is  no  magic  in  such  proceedings  to  compel  a 
resort  thereto  in  order  to  obtain  an  assessment  of  damages 
for  an  injury,  the  full  damages  for  which,  in  any  other 
proceeding,  would  be  regarded  as  legally  unascertainable, 
or  as  incapable  of  recovery.  Damages  which  can  be 
assessed  in  condemnation  proceedings  can  be  assessed  just 
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as  well  in  an  ordinary  action  at  law.  It  is  not  perceived 
why  the  payment  of  the  damages,  awarded  on  a  formal 
condemnation,  could  be  any  more  effectual  to  prevent  the 
maintenance  of  subsequent  suits  by  the  property  ow^ner, 
than  would  the  payment  of  a  judgment  of  a  court  of  law  for 
damages  for  exactly  the  same  injury.  The  grievance  of 
the  plaintiffs  is  that  they  have  not  been  paid  for  the  injury 
caused  to  their  lot.  That  claim  can  be  fully  satisfied  by 
payment  of  a  judgment  for  damages.  There  is  nothing  to 
indicate  that  the  maintenance  in  its  present  condition  of  the 
structure  erected  by  the  defendant  in  front  of  the  plaintiffs' 
lot  will  furnish  them  with  any  legal  cause  of  complaint  after 
they  shall  have  been  paid  for  the  injury  to  their  property. 
The  plaintiffs'  entire  cause  of  action  can  be  disposed  of  just 
as  effectually  in  this  suit  as  in  any  other  form  ot  proceeding. 
If  the  structure  in  question  is  of  a  permanent  character, 
its  existence  and  continuance  in  its  present  condition  con- 
stitute but  one  wrong.  Future  and  past  damages  on  account 
of  it  are  attributable  to  but  one  cause.  To  allow  successive 
suits  for  the  recovery  of  such  damages  in  parts  would 
amount  to  giving  several  causes  of  action  for  a  single  tori 
This  would  be  in  violation  of  the  principle  that  fresh  dam- 
age, without  fresh  injury,  does  not  authorize  a  second  or 
subsequent  action.  That  cases  like  the  present  one  come 
within  this  principle  is  the  generally  accepted  view.  The 
New  York  rule  of  damages  recoverable  at  law  has  not  pre- 
vailed in  analogous  cases  decided  in  other  jurisdictions. 
New  York  Elevated  R,  K  Go.  v.  Fifth  Nat.  Bank,  135  U.  S. 
43iJ.  In  CrBrim  v.  Penn.  S.  V.  R.  R.  Co.,  119  Pa.  St  184, 
the  action  was  for  damages  to  property  caused  by  excava- 
tions made  along  the  street  upon  which  tne  property  abutted. 
It  was  held  that  the  injury  was  single  and  indivisible,  and 
that  the  damages  could  not  be  severed.  In  Foiole  v.  New 
Haven  dc  N.  Co.,  112  Mass.,  334,  it  was  held  that  the  plain- 
tiff could  recover  for  prospective,  as  well  as  past,  injury 
caused  by  the  construction  of  a  road-bed  in  such  a  manner 
as  unnecessarily  to  turn  the  current  of  a  stream  against  his 
land  and  wash  away  his  soil.  In  Chicago  cfc  E.  L  R.  li.  Go. 
V.  Loeb,  118  111.,  203,  it  was  decided  that,  for  taking  or  injur- 
ing land  by  the  permanent  structures  of  a  railroad,  there 
should  be  out  one  response  in  damages. 

The  reasonable  rule  on  the  subject,  and  the  one  which  is 
maintained  by  the  preponderance  of  the  authorities,  is,  that, 
where  jjermanent  structures  are  erected  so  as  to  cause  a  de- 
preciation in  value  of  adjacent  or  contiguous  reality,  the 
injured  party  may,  and  therefore  must,  recover  compensa- 
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tion  in  one  action  for  the  entire  loss ;  1  Sedgwick  on  Dam- 
ages, (8th  Ed.),  §  95 ;  5  Am.  &  Eng.  Encyc.  of  Law,  20;  In- 
dtanapdis  B.  &  W.  Rivi/.  Co,  v.  Elterle,  110  Ind.  542 ;  City  of 
North  Vemon  v.  Voegler,  103  Ind.  314 ;  8.  c.  53  Am.  Eep.  134; 
Troyy.  Cheshire  R,  R.  Co.,  23  N.  H.  83;  and  that  the  dam- 
ages in  such  a  case  are  to  be  measured  by  the  depreciation 
in  the  market  value  of  the  property  caused  by  the  structure 
in  question. — 3  Sedcwick  on  Damages,  414.  The  result  is 
that  the  rule  as  to  the  measure  of  damages  which  has  been 
stated  in  Alabama  cases  against  municipal  corporations  for 
similar  injuries  to  property  is  equally  applicable  here.  The 
charges  given  by  the  trial  court  on  the  question  of  the 
measure  of  damages  are  in  harmony  with  the  rule  above 
announced.  The  charges  upon  that  subject  which  were 
requested  by  the  defendant,  and  refused  by  the  court,  were 
to  the  eflFect  that  prospective  damages  were  to  be  excluded. 
As  the  evidence  tended  to  show  that  the  obstruction  com- 
plained of  is  of  a  permanent  character,  causing  permanent 
injury  to  plaintiffs  lot,  those  charges  were  properly  refused. 

The  rulings  of  the  court  involving  other  questions,  though 
assigned  as  errors,  were  not  insisted  upon  in  the  argument 
for  the  appellant,  and,  for  that  reason,  will  not  be  con- 
sidered. 

Affirmed. 
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Rogers  v.  Brooks. 

Action  for  Statutory  Penalty  for  Ctitting  Trees. 

1.  Action  of  trespass;  Vfhat  nacesnary  to  maintain  it. — The  gist  of  an 
action  of  trespass  is  the  injury  done  to  the  possession  ;  and  to  support  _ 
it,  the  plaintiflf  naust  show  that,  as  to  the  defendant,  he  had,  at  the  i  qq  ^ 
time  of  the  injury,  the  rightful  possession,  actual  or  constructive.  If  ii28  603 
the  owner  has  parted  with  possession,  conferring  on  another  the  ex-  |124  467 
elusive  right  of  present  enjoyment,  retaining  in  himself  only  a  right 

to  enter  into  possession  at  some  future  time,  he  can  not  maintain  tres- 
pass for  an  injury  to  property  while  the  particular  right  of  possession 
is  continuing. 

2.  Landlord  can  not  maintain  trespasn  against  his  tenant. — A  landlord, 
who  is  not  in  possession  of  leased  premises,  and  who  is  not  entitled  to 
the  present  enjoyment  thereof,  can  not  maintain  trespass  against  his 
tenant  to  recover  the  penalty  imposed  by  statute  (Code,  §  3296),  for 
willfully  and  knowingly  cutting  trees  without  the  consent  of  the 
owner  of  the  land. 

3.  Debt  proper  form  of  action  to  recover  penalty  imposed  by  section 
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.iJ96.—H'ince  the  statute,  (Code,  ^  3296),  ereatea  a  new  right  in  the 
owner  of  land,  but  fails  to  prescribe  any  remedy  for  its  enforcement, 
an  action  of  debt  is  the  proper  remedy  for  a  recovery  of  the  penalty 
imposed,  on  the  ground  of  an  implied  promise,  which  the  law  annexes 
for  its  payment 

4.  Xi'Cf'uHary  arernient  by  nnnpJahit  to  recorer  penalty. — In  an  action 
brought  to  recover  the  penalty  imposed  by  section  3296  of  the  Code, 
a  complaint  which  avers  that  plaintiff  is  the  owner  of  the  land  frono 
which  the  trees  were  cut,  the  number  and  description  of  the  trees, 
and  that  they  were  knowingly  and  willfully  cut  by  defendant,  without 
plaintiff's  consent,  contains  all  the  facts  required  to  be  alleged  by  the 
statute ;  and  will  be  treated  as  an  action  in  debt,  and  not  in  trespass. 

Appeal  from  Circuit  (3ourt  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  an  action  brought  by  the  appellant,  C.  T.  Rogers, 
against  the  appellee,  J.  D.  Brooks ;  and  sought  to  recover 
the  statutory  penalty  for  willfully  and  knowingly  cutting 
trees  upon  the  land  of  the  plaintiff,  without  her  consent. 
The  amended  complaint  was  in  the  following  language  : 
"The  plaintiflF  claims  of  the  defendant  the  sum  of  twen^ 
thousand  dollars  ($20,000.00)  damages  for  that  the  defend- 
ant on  the  23d  day  of  April,  1890,  and  on  divers  other  days 
and  times  between  that  day  and  the  commencenaent  of  this 
suit,  willfully  and  knowingly  without  consent  of  plaintiflF,  and 
plaintiflF  was  then  the  owner  of  the  land,  cut  down  and  de- 
stroyed the  following  number  of  trees  and  saplings  belong- 
ing to  the  plaintiflF,  to-wit :  one  thousand  (1000)  oak  trees 
and  one  thousand  (1000)  saplings  of  that  kind;  one  hundred 
(100)  Elm  trees  and  fifty  (50)  saplings  of  that  kind;  five 
hundred  (500)  hickory  trees  and  one  hundred  (100)  saplings 
of  that  kind;  fifty  (50)  wild  cherry  trees  and  fifty  sap- 
lings of  that  kind ;  one  thousand  (1000)  pine  trees  and  five 
hundred  saplings  of  that  kind,  then  growing  and  being  in 
and  upon  the  plantation  of  plaintiflF,  situate  in  Montgomery 
county  in  the  State  of  Alabama,  and  known  as  the  Char- 
lotte Thompson  Place,  which  plantation  was  occupied  by 
the  defendant  as  the  the  tenant  of  plaintiflF,  and  the  plaintiff 
was  during  said  time  the  owner  of  said  plantation  during  all 
of  said  times,  and  therefore  plaintiflF  brings  this  suit." 

The  defendant  demurred  to  this  complaint,  on  the  ground 
that  it  did  not  show  that  plaintiflF  was  in  possession  of  the 
lands,  or  had  the  right  to  the  immediate  possession  thereof, 
at  the  time  of  the  alleged  cuttiujg  of  said  trees.  This  de- 
murrer was  sustained,  and  plaintiff  failing  to  plead  further, 
judgment  was  rendered  for  the  defendant.  Hence  this 
appeal. 
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Arrington  &  Graham,  for  appellant. 

Richardson  &  Reese,  coiUrcu  Trespass  can  not  be  prose- 
cuted against  a  tenant  of  the  landlord  for  damages. — Bcatty 
V,  Broion,  76  Ala.  269;  Cooper  v,  Watsmiy  73  Ala.  254;  1 
Smith's  Leading  Cases,  7th  Ed.,  660;  Brotliers  v.  Hurdle,  10 
Ired.  (Law),  490;  Poioell  v.  Smith,  2  Watts  (Pa.)  126;  1 
Chitty's  Pleadings,  Star  Page  63 ;  2  Billiard  on  Torts,  589, 
note  b ;  9  Bacon  Abridgment,  498 ;  Reyrwlds  v.  Williams, 
1  Tex.  311. 

THORINGTON,  J.— This  action  is  based  on  the  provis- 
ions of  section  32^*6  of  the  Code,  and  was  brought  by  appel- 
lant against  appellee  to  recover  the  statutory  penalty  for 
willfully  and  Knowingly  cutting  trees  without  consent  of 
the  owner  of  the  land. 

The  complaint  alleges  appellant's  ownership  of  the  land, 
specifies  the  kind  of  trees  willfully  and  knowingly  cut  by 
defendant  from  the  lands  without  plaintiff's  consent,  and 
also  avers  that  defendant  was,  at  the  time  of  the  cutting,  in 
possession  of  the  land  as  appellant's  tenant 

There  was  a  demurrer  to  the  complaint  on  the  ground 
that  it  did  not  show  plaintiff's  possession  of  the  land,  or 
right  of  immediate  possession,  at  the  time  the  trees  were 
cut,  or  at  the  commencement  of  the  action ;  the  demurrer 
being  predicated  on  the  theory  that  the  complaint  is  in  tres- 
pass. The  Circuit  Court  sustained  the  demurrer,  plaintiff 
declined  to  amend,  and,  on  judgment  being  rendered  against 
her,  prosecuted  this  appeal. 

"Tne  gist  of  an  action  of  trespass  is  the  injury  done  to  the 
possession  ;  to  support  it  the  plaintiff  must  show  that,  as  to 
the  defendant,  he  had,  at  the  time  of  the  injury,  rightful 
possession,  actual  or  constructive.  The  general  property 
draws  to  it  the  possession  if  there  be  no  intervening,  ad- 
verse right  of  enjoyment.  '  "  But  if  the  general  owner 
has  parted  with  the  possession,  conferring  on  another  the 
exclusive  right  of  present  enjoyment,  retaining  in  himself 
only  the  right  to  take  or  reserve  possession  at  some  future 
time,  or  on  the  happening  of  some  contingency,  or  event  in 
the  future,  his  rignt  of  possession  is  in  reversion,  and  he 
can  not  maintain  trespass  for  an  injury  to  the  property  while 
the  particular  right  of  possession  is  continuing." — Bosioell 
&  WooJley  V.  Carlisle,  Jones  &  Co,,  70  Ala.  244 ;  2  Greenl.  on 
Ev.,  (14  Ed.),  §  616. 

The  substance  of  the  complaint  or  declaration  in  trespass 
is,  that  the  defendant  has  forcibly  and  wrongfully  injured 
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the  propertjr  in  the  possession  of  the  plaintiflF,  and,  tinder 
the  general  issue,  the  plaintiflF  must  prove  that  the  property 
was  in  his  possession  at  the  time  of  the  injury,  and  this 
rightfully,  as  against  the  defendant ;  and  tnat  the  injury 
was  committed  by  the  defendant  with  force. — 2  GreenL  on 
Ev.,  §613. 

In  the  case  of  Cooper  v.  Wdtson,  AdmW,,  73  Ala.  252,  this 
court  said  :  "The  doctrine  seems  well  settled,  upon  princi- 
ple and  authority,  that  if  the  owner  of  the  land  be  not  in  the 
actual  possession,  if  he  can  show  title  to  the  things  severed 
from  it,  only  by  showing  title  to  the  land,  a  personal  action 
for  the  taking,  conversion  or  detention  of  such  things  will 
not  lie.  If  he  have  the  possession  at  the  time  of  the  surren- 
der, the  rule  is  diflferent.  But  if  his  possession  is  divested 
— if  his  right    lie    in    entry — and   tne   adverse   possessor 

severs  a  tree,  or  other  thing  from  the 

land,  the  things  severed  are  converted  into  chattels.  But 
they  do  not  become  the  property  of  the  owner  of  the  land ; 
he  IS  out  of  possession,  and  has  no  right  to  the  immediate 
possession  oi  such  things,  nor  can  he  bring  any  action  to 
recover  them,  until  he  acquires  possession." 

The  doctrine  laid  down  in  this  case  was  re-afl&rmed  in 
Beatty  v,  Broivn,  76  Ala.  267,  which  was  an  action  of  tres- 
pass based  on  the  same  statute  under  which  the  plain tifi*  in 
this  action  is  proceeding,  viz.,  Code,  §  3296,  and  is  also  sup- 

Eorted  by  the  following  authorities  :     Brothers  v.  Hurdle,  10 
red.  (N.  C.)  490 ;  Potoell  v.  Smith,  2  Watts  (Pa.)  126 ;  1  Smith's 
Leading  Cases,  (H.  &  W.  notes,  7  Amer.  Ed.),  660. 

According  to  the  foregoing  principles  and  authorities, 
possession  by  plaintiff  of  the  land  at  the  time  of  the  tres- 
pass and  of  instituting  the  action  is  necessary  in  order  to 
support  it,  and  furthermore,  if  trees  or  other  things  are 
severed  from  the  land  by  an  adverse  holder,  and  thus  con- 
verted into  chattels,  they  are  not  the  property  of  the  owner 
of  the  land,  he  being  out  of  possession,  and  not  having  the 
immediate  right  of  possession.  But  the  statute,  in  a  sense, 
changes  the  common-law  rule  by  creating  a  new  right  in  the 
owner  of  the  land.  It  prescribes  a  fixed  penalty  for  cutting 
trees  of  specified  classes,  and  a  smaller  penalty  for  all  other 
trees,  and  requires  the  same  to  be  paid  to  the  owner  of  the 
land ;  and  this  without  reference  to  whether  he  was  in  pos- 
session of  the  land  at  the  time  of  the  cutting  or  not,  or 
whether  the  cutting  is  done  by  a  person  in  adverse  posses- 
sion of  the  property  or  not. — Allison  v.  Little,  i^3  Ala.  150. 

While,  however,  the  statute  creates  a  new  right  in  the 
owner  of  the  land,  it  does  not  prescribe  any  remedy  for  its 

XCIX. 
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enforcement,  consequently  remitting  the  owner  for  its  en- 
forcement to  the  appropriate  remedies  furnished  according 
to  the  course  of  the  common  law,  or  by  the  terms  of  other 
statutes  of  the  State.  In  other  words,  the  change  wrought 
in  the  common  law  by  this  statute  affects  the  rignt  and  not 
the  remedy. 

Applying  these  principles  to  the  case  under  consideration, 
it  is  apparent  from  the  allegations  of  the  complaint,  con- 
struing it  most  strongly  against  the  pleader,  as  we  must  do, 
that  the  plaintiff  was  not  in  possession  of  the  land,  either  at  the 
time  of  the  alleged  trespass  or  at  the  commencement  of  the 
action,  and  that  the  tenancy  averred  in  the  complaint  was 
not  simply  at  will,  but  under  a  lease  for  a  term  of  years, 
that  being  the  most  unfavorable  to  the  plaintiff. —  Winter  v, 
Quarl€s,^3  Ala,,  69  J. 

Treating  it  as  a  tenancy  for  years,  and  not  at  will,  the 
property,  at  the  lime  of  the  alleged  trespass,  was  not  in  the 
actual  possession  of  the  plaintiff,  nor  was  it  in  her  construct' 
ive  possession,,  in  such  sense  as  to  support  an  action  of  tres- 
pass, as  would  have  been  the  case  had  the  land  been  held 
by  a  servant  or  agent  of  the  plaintiff  for  her,  but  it  was  in 
the  rightful  possession  of  the  defendant. 

The  complaint  avers  no  exception  of  the  trees  from  the 
lease  in  favor  of  the  landlord,  and  in  the  absence  of  such  an 
exception,  although  the  landlord,  if  she  should  invade  the 
tenant's  possession  and  cut  down  trees,  she  would  be  liable  to 
the  tenant  in  trespass  for  the  damages  resulting  therefrom 
to  his  particular  interest ;  such  as  the  mast  and  £uit  of  such 
trees,  and  shade  for  his  cattle ;  and  although  if  the  trees 
should  be  cut  by  a  stranger,  both  the  landlord  and  tenant 
would  have  an  action  for  their  respective  losses,  yet,  it  is 
well  established,  that  trespass  will  not  lie  against  the  tenant 
in  favor  of  the  landlord  for  a  similar  act  of  cutting ;  the 
landlord  must  redress  his  injury  as  against  the  tenant  in  a 
different  form  of  action. — Pom  fret  v,  nicroft,  1  Saund.,  top 

?age,  486,  and  note  5  ;  Brothers  v.  Hurdle^  10  Ired.  (N.  C.)  490 ; 
'aylor's  Land.  &  Ten,  §  771. 

At  common  law  the  action  of  debt  is  the  appropriate  ac- 
tion for  the  recovery  of  a  statutory  penalty,  upon  the  ground 
of  an  implied  promise  which  the  law  annexes.  The  rule  of 
decision  in  this  State  is  in  harmony  with  the  common  law, 
and  has  been  stated  thus :  ''When  a  statute  creates  a  lia- 
bility to  pay  money,  but  does  not  prescribe  any  remedy  by 
which  a  recovery  snail  be  had,  debt  is  the  proper  remedy. ' 
Strange  v.  Potoetl,  15  Ala.  452  ;  Blackburn  v.  Baker,  7  Port. 
284, 
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Although  the  complaint  in  this  record  was  demurred  to  as 
being  in  trespass,  and  has  been  so  argued  and  treated  by 
both  parties  here,  we  can  not  accept  that  view.  The  char- 
acter of  a  complaint  or  plea  is  not  determined  by  what  the 
parties  designate  it,  but  by  the  facts  averred  in  it,  and  when 
it  is  uncertain  what  form  of  action  was  intended,  if  the  facts 
as  averred  indicate  that  the  plaintiff  is  proceeding  for  a 
measure  of  recovery  adapted  to  tlie  one  form  of  action,  it  must 
be  held  that  the  complaint  belongs  to  that  form  of  action, 
whether  it  be  ex  ddicto  or  ex  contractu. —  Wkilden  v,  M.  dt  jP. 
Nat.  Bank,  U  A\h.  1. 

The  complaint  in  this  case  follows  neither  the  common- 
law  form  for  an  action  of  trespass  qmire  clausum  fregii,  nor 
the  corresponding  statutory  action  for  which  a  form  is  pre- 
scribed in  the  Code ;  but  it  does  aver  every  fact  necessary 
to  bring  it  within  the  act,  by  setting  forth  every  circum- 
stance necessary  to  a  proper  description  of  the  o&nse.  It 
avers  that  the  plaintiff  was  the  owner  of  the  land  from  which 
the  trees  were  cut,  the  number  and  description  of  the  trees 
cut,  of  the  different  kinds  specified  in  the  statute,  and  that 
they  were  knowingly  and  willfuUv  cut  by  defendant  with- 
out plaintiff's  consent ;  and  from  tliese  facts,  so  averred,  the 
law  implies  the  promise  of  defendant  to  pay  the  penalty 

{)rescriDed  by  the  statute.  We  think  it  sufficiently  clear, 
rom  the  facts  stated  in  the  complaint,  that  the  proceeding 
is  directly  within  the  terms  of  the  statute  for  the  recovery  of 
the  penalty  therein  prescribed. 

The  ruling  of  the  fcircuit  Court  on  the  demurrer  to  the 
complaint  is  not  in  harmony  with  the  conclusion  we  have 
readied  ;  and  its  judgment  is  accordingly  reversed,  and  the 
cause  remanded. 
Reversed  and  remanded. 


Oden  et  al.  v.  Dnpuy,  et  al. 

i3o_5i3l  2x11  in  Equity  to  remove  Cloud  from  Title,  and  to  quiet  Title 

to  Land. 

1.  S<tle  under  decree  of  Probate  Court ;  e fit ojtpeL— When  lands  are 
sold  under  a  decree  of  the  Probate  Court,  and  the  purchase-money  is 
received  by  the  administrator,  and  accounted  for  in  his  administra- 
tion, the  sale,  in  a  court  of  equity,  will  be  treated  as  valid,  and  the 
parties  estopped  from  impeaching  it. 
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2.  Same, — One  who  has  received  and  retains  the  proceeds  of 
property  sold,  even  though  sold  without  authority,  is  estopped  from 
clainning  the  property  itself.  To  receive  and  retain  the  proceeds  is  a 
ratification  of  the  unauthorized  sale. 

Appeal  from  the  Chancery  Court  of  Jefiferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  the  present  case  was  filed  May  29,  1889,  by 
the  brothers  and  sisters,  heirs-at-law,  of  James  M.  Ware, 
deceased,  and  it  makes  defendants  the  descendants  of  Mrs. 
Dupuy  and  of  William  S.  Mudd,  the  remaining  heirs  at  law 
of  James  A.  Mudd,  deceased.  The  avowed  purpose  of  the 
bill  is  to  remove  a  cloud  from  James  M.  Mudd's  title  to 
certain  land,  described  in  the  bill  of  complaint,  as  the  8.  W. 
i  of  the  S.  E.  i  of  Section  27,  Township  17,  Kange  3  West 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 
Upon  the  final  submission  of  the  cause,  on  the  pleadings  and 
proof,  the  chancellor  decreed  that  the  complainants  were 
not  entitled  to  the  relief  prayed  for,  and  ordered  that  their 
bill  be  dismissed.  The  present  appeal  is  prosecuted  by 
the  complainants,  and  the  chancellor's  final  decree  is  as- 
signed as  error. 

Hewitt,  Walker  &  Porter,  for  appellants. — (1.)  In  con- 
struing the  petition  for  sale  to  the  Probate  Court,  the  same 
rules  of  construction  apply  as  in  construing  deeds  and  wills. 
Under  the  facts  of  the  case,  the  effect  of  describing  the 
lands  as  the  "Anderson  Place,"  was  to  include  the  40  acre 
tract  involved  in  this  controversy. — KimlrreU  v.  Sogers, 
90  Ala.  33  J ;  Liks  v.  Batch  ford,  88  Ala.  397  ;  O'Neal  v. 
Seixas,  85  Ala.  80;  JVrigfd  v,  Wright,  34  Ala.  194;  2  Dev.  on 
Deeds,  §§1013-1017,  1038-1040.  (2.)  The  complainants 
were  entitled  to  the  relief  prayed  for. — Bell  v,  Craig,  52  AlA. 
215  ;  Bobertson  v.  Bradford,  73  Ala.  116.  (3.)  Parties  can 
not  act  upon  and  adopt  such  parts  of  a  transaction  as  may 
be  favoraole  and  beneficial  to  themselves,  and,  at  the  same 
time,  repudiate  it  so  far  as  it  may  involve  them  in  cor- 
responding duties  to  others.  (4.)  The  complainants  had 
acquired  title  by  right  of  adverse  possession. — Duncan  v, 
Williams,  89  Ala.  341 ;  L.  dk  N,  B,  B.  Co.  v,  Pkilyaxo,  88  Ala. 
267  ;  Woodstock  Iron  Co.  v.  Boberts,  87  Ala.  436  ;  Bozeman  v. 
Bozeman,  83  Ala.  416 ;  Burks  v.-  Mitchell,  78  Ala.  61. 

Garrett  &  Underwood,  contra. — (1.)  A  court  of  equity 
in  this  State  has  no  jurisdiction  to  review  or  correct  the 
proceedings  of  the  Probate  Courts  of  this  State,  for  the 
sale  of  lands  of  estates  of  decedents,  for  division,  except 
such  as  is  conferred  expressly  by  statute. — Gaive.ijy.  Sikes, 
76  Ala.  421 ;  Loive  v.    Guice,  69  Ala.  80.     (2.)    The  corn- 
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i)lainants  in  this  cause  have  no  right  to  claim  the  inter- 
erence  of  a  court  of  equity  to  remove  a  cloud  on  the  title, 
or  to  quiet  the  title. — Orfon  v.  Smith,  18  How.  263  ;  Ward  v. 
Charrd)€rlmn,  2  Black.  430,  444;  IVeM  v,  ScJmeldey,  54:111 
523  ;  Huntington  v.  Allen,  44  Miss.  654 ;  Stark  v.  Starrs, 
6  Wall.  402 ;  Meloy  v.  Dougherty,  16  Wis.  269  ;  Phelps  v. 
Harris,  101  U.  S.  374-5 ;  Phdjw  v,  Harris,  51  Miss.  789 ; 
Banlcs  v.  Evans,  10  Sm.  and  Marsh,  35  ;  Fontaine  v.  Hudson, 
93  Mo.  62 ;  3  Am.  St  Rep.  520.  (3.)  The  Probate  Court 
could  not  make  a  valid  order  for  the  sale  of  the  40  acre 
tract  of  land  in  controversy.  The  power  to  decree  a  sale 
by  said  court  is  limited  to  the  lands  accurately  described 
in  the  petition. — Fielder  v.  ChiUU,  73  Ala.  567  ;  Gilchrist  v. 
Slvackd/ord,  72  Ala.  7;  Cruikshank  v,  Luttrell,  67  Ala,  318; 
Tyson  v.  Broivn,  64  Ala.  244 ;  Bland  v,  Botoie,  53  Ala.  152. 
(4)  The  sale  of  the  said  40  acre  tract  can  not  be  proved  by 
parol.  It  being  a  judicial  sale,  it  can  be  proven  only  by 
the  record  of  the  court. — Deslomie  &  James  v.  Darriivgtons 
Heirs,  29  Ala.  92  ;  Dugget^  v.  Tayloe,  46  Ala.  320 ;  Lanford  v, 
Dunklin,  et  al,  71  Ala.  605  and  606 ;  Comer  v.  Hart,  79  Ala. 
394  (5.)  The  complainants  did  not  show  title  by  posses- 
sion adverse  to  the  defendants,  under  the  statute  of  limi- 
tations.— Jones  V.  Pelham,,  84  Ala.  209 ;  Bishop  v.  TrueU, 
85  Ala.  376 ;  Dothard  v.  De/nson,  72  Ala.  545 ;  Casey  v,  Morgan, 
67  Ala.  445 ;  Boykin  v.  Smith,  65  Ala.  300 ;  Tayloe  v.  Dugger, 
66  Ala.  447 ;  Collins  v.  Johnson,  67  Ala.  304  ;  Doe  v.  Hardy, 
52  Ala.  297 ;  3  Brick.  Dig.,  17,  §  23. 

STONE,  0.  J. — James  A.  Mudd,  died  intestate  prior  to 
1868 — probably  about  1863.  He  had  never  been  married, 
and  left  no  lineal  descendants.  His  next  of  kin,  heirs  at 
law,  were  his  brother,  William  S.  Mudd,  his  sister,  Susan  S. 
Dupuy,  and  James  M.  Ware  and  his  brothers  and  sisters, 
children  of  Mary  J.  Ware,  a  sister  of  James  A.  Mudd — 
she  having  died  before  the  proceedings  after  noticed  were 
instituted.  William  S.  Mudd,  became  the  duly  appointed 
administrator  of  James  A.  Mudd  deceased. 

When  James  A.  Mudd,  died  he  owned  and  resided  on  a 
.  farm,  or  plantation  near  the  site  on  which  the  city  of  Bir- 
mingham was  afterwards  founded  and  built  up.  It  con- 
sisted of  seven  hundred  or  more  acres,  and  was  made  up 
of  several  smaller  holdings.  He  also  owned  lands,  or  an 
interest  in  them,  which  lie  in  the  coal  or  mineral  regions, 
some  miles  away.  The  farm  or  home  place  was  in  sec- 
tions 25,  26  and  35,  tow^nship  17  and  range  3  west,  and 
was  made  up  of  what  were  in  part  known  as  the  "Anderson 
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Place"  and  the  "Lacey  Place,"  so  called  from  former  proprie- 
torship, and  each  of  these  places  contained  about  240  acres ; 
200  acres  of  the  "Anderson  Place"  lying  in  section  35,  and 
the  remaining:  40  lying  in  section  26",  but  adjoining  that  in 
section  35.  The  residence  of  James  A.  Mudd,  at  the  time 
of  his  death,  was  in  section  35,  but  near  to  the  line  which 
separates  it  from  section  26,  which  lies  immediately  north 
of  it ;  said  adjoining  part  of  26  being  the  subject  of  con- 
tention in  this  suit.  The  fruit  orchard,  used  in  connection 
with  the  residence,  extended  into  and  included  a  part  of  the 
contested  forty  acre  block  in  26.  James  M.  Ware  resided 
with  l^is  uncle  James  A.  Mudd,  at  the  latter's  death,  and 
continued  to  occupy  the  premises  until  the  sale  after  noticed. 
In  1868,  William  8.  Mudd,  as  the  administrator  of  James 
A.  Mudd,  deceased,  filed  a  petition  in  the  Probate  Court 
praying  an  order  of  sale  of  the  lands  of  intestate,  "for  the 
purpose  of  distribution  and  division  among  the  heirs." 
The  order  was  obtained,  and  on  January  4,  1869,  the  lands 
of  the  home  place  were  sold,  the  sale  reported  and  con- 
firmed, purchase-money  reported  paid,  and  title  to  pur- 
chasers ordered  to  be  made.  No  imperfection  or  irregu- 
larity is  complained  of,  or  perceived  in  any  of  these  pro- 
ceedings, except  as  to  the  forty  acres  to  be  considered 
further  on.  About  1873,  Wm.  o.  Mudd,  Admr.,  made  a 
title  to  Ware,  the  purchaser;  but  for  some  unexplained 
reason  it  was  never  put  on  record  until  some  fifteen  years 
afterwards.  There  is  complaint  that  this  deed  was  tam- 
pered with. 

In  the  petition  for  the  order  of  sale  is  this  language : 
*'Lands  lying,  being  and  situate  in  Jefferson  county,  viz : 
the  W.  i  of  the  N.  E.  i;  E.  J  of  N.  W.  i,  and  N.  E.  k  of  S. 
W.  J  of  section  35,  township  17,  range  3  west,  known  as  the 
'Anderson  place.'"  This  is  an  accurate  and  full  description 
of  the  sub-tract  known  as  the  "Anderson  Place,"  except  that 
it  omits  one  40  acre  subdivision — the  S.  W.  i  of  the  S.  E. 
i  of  section  26.  The  same  omission  is  found  in  .the  report 
of  sale,  and  in  the  order  to  make  title.  The  other  sub- 
tracts which  go  to  make  up  the  James  A.  Mudd  home  place, 
viz,  the  "Lacey  Place"  and  the  "Wilcox  Place,"  are  accu- 
rately and  fully  described  in  all  the  proceedings,  and  no  dis- 
pute or  contention  is  raised  about  any  of  the  lands,  except 
the  said  8.  W.  i  of  the  8.  E.  i  of  section  26.  One  copy  of 
the  deed  from  William  8.  Mudd  to  James  M.  Ware  does 
contain  the  said  disputed  40 ;  but  the  proof  of  its  accuracy 
is  not  very  satisfactory.  The  forty  acre  tract,  which  is  in 
controversy  in  this  suit,  is  not  mentioned  in  any  of  the  pro- 
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ceedings  anterior  to  the  making  of  title  by  the  administrator 
to  James  M.  Ware,  and  much  doubt  is  left  whether  it  was 
originally  embraced  in  that  instrument. 

William  S.  Mudd  died  about  1884,  Susan  S.  Dupuy,  about 
1887,  and  James  M.  Ware,  in  1888 ;  the  latter  intestate.  The 
present  bill  was  filed  May  29,  1889,  by  the  brothers  and 
sisters,  heirs  at  law,  of  James  M.  Ware,  deceased ;  and  it 
makes  defendants  the  descendants  of  Mrs.  Dupuy  and  Wil- 
liam S.  Mudd,  the  remaining  heirs  at  law  of  James  A.  Mudd, 
deceased.  The  avowed  purpose  of  the  bill  is  to  remove  a 
cloud  from  James  M.  Ware's  title  to  the  south-west  quarter 
of  the  south-east  quarter  of  section  26,  township  17, -range 
3  west.  The  bill  and  pleadings  are  so  framea,  however, 
that  if  complainants  are  equitably  entitled  to  the  land,  they 
can  obtain  the  proper  relief. 

A  great  deal  of  testimony  has  been  taken  in  this  cause, 
and  much  the  larger  part  of  it  by  the  complainants.  The 
transcript  furnishes  evidence  that  the  witnesses  are  above 
the  average  of  intelligence,  and  we  discover  very  little  evi- 
dence of  bias.  8ome  testimony  was  objected  to,  and  is 
illegal.     We  will  disregard  all  illegal  testimony,  but  will  not 

Eoint  it  out     Nor  will  we  attempt  to  collate  the  testimony, 
ut  will  content  ourselves  with  stating  the  facts  we  think  it 
establishes. 

James  M.  Ware  was  living  with  his  uncle  James  A.  Mudd 
at  the  time  of  the  latter's  death,  and  continued  to  reside 
there  until  his  own  death  in  1888.  William  S.  Mudd  resided 
in  less  than  two  miles  of  the  premises,  and  Mrs.  Dupuy  also 
resided  in  the  neighborhood.  These  two  next  oi  kin  of 
James  A.  Mudd  were  near  to  and  familiar  with  what  was 
done  by  Ware,  fthe  latter  visited  him),  and  were  of  necessity 
acquainted  witli  his  occupation  of  the  "Anderson  Place, 
and  the  nature  of  his  possession  and  occupation.     Ware's 

Sossession,  control  and  dominion  over  the  forty  acres  in 
ispute  were  substantially  the  same  as  the  authority  he  ex- 
ercised over  that  part  of  the  "  Anderson  Place  "  which  is  in 
section  35 ;  and  this  continued  from  the  time  of  the  sale, 
January  4,  1869,  until  his  death  in  1888,  only  a  little  less 
than  twenty  years.  His  possession  and  acts  were  not  of 
such  character  as  those  ordinarily  exercised  by  a  mere  ten- 
ant in  common.  They  spoke  the  language  of  asserted  own- 
ership. While  in  possession  he  claimed  to  own  the  entire 
place. 

Another  view,  which  is  established  with  equal  clearness 
by  the  testimony.  When  the  land  was  offered  for  sale  it 
was  not  by  government  numbers,  nor  by  the  acre.     It  was 
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oflfered  by  the  sub-tracts,  as  known  and  classified  by  James 
A.  Mudd  in  his  life-tirae ;  the  "Anderson  Place,"  the  "Lacey 
Place,?  the  "Wilcox  Place. "  These  several  bodies  were  bid  for 
and  purchased,  not  at  so  much  per  acre,  but  at  a  gross  sum 
for  tne  sub-traci  And  the  administrator's  report  of  sale 
was  made  in  the  same  way ;  in  each  case,  a  gross  sum  for 
the  sub-tract 

The  testimony  tends  very  strongly  to  show  that  the  forty 
acres  in  dispute  were  of  small  value  for  agricultural  uses, 
and  there  is  no  proof  that  it  was  mineral  or  coal  land.  The 
forty  acres  in  dispute  is  touched  on  two  sides  by  other  parts 
of  the  Mudd  tract,  and  there  is  no  attempt  to  explain,  or  to 
show  any  reason  for  withholding  the  said  40  acres  from 
sale  when  the  balance  of  the  farm  or  plantation  was  sold. 
And  the  proof  is  irresistible  that  Judge  Mudd,  the  admin- 
istrator, never  set  up  claim  to  that  forty,  or  to  any  other 
part  of  the  home  farm,  after  the  sale  in  January,  1869.  On 
the  contrary,  it  is  fully  proved  that  he  frequently  said  the 
estate  of  James  A.  Mudd  owned  no  lands  except  the  min- 
eral, or  coal  lands  (several  miles  away),  and  a  lot  in  Elyton. 

A  still  more  emphatic  act  William  S.  Mudd  was  a  stock- 
holder and  director  in  the  Elyton  Land  Company.  After 
that  company  had  laid  off  and  established  the  city  of  Bir- 
mingham, it  purchased  back  from  James  M.  Ware  a  part  of 
the  said  disputed  forty  acres,  and  made  it  a  part  of  that 
company's  city  property. 

There  is  proof  that  William  S.  Mudd,  as  administrator, 
received  the  entire  amount  of  the  purchase-money  bid  by 
James  M.  Ware.  This  is  proved  by  his  report.  •  There  is 
also  proof  that  he  distributed  it  among  the  next  of  kin  of 
intestate,  and  there  is  no  attempt  to  prove  the  contrary. 
We  feel  we  are  on  safe  ground  when  we  announce  our  con- 
viction, that  every  dollar  bid  by  James  M.  Ware  was  col- 
lected by  the  administrator,  and  accounted  for  and  distrib- 
uted among  the  proper  heirs  of  James  A.  Mudd. 

We  summarize  our  conclusions  of  fact  as  follows :  The 
"Anderson  Place,"  at  the  death  of  James  A.  Mudd,  comprised 
240  acres — 200  being  in  section  35,  and  the  remaining  40 
being  the  S.  W.  ^  of  8.  E.  J  of  section  26.  In  the  petition 
for  an  order  to  sell  the  lands  for  distribution,  all  the  subdi- 
visions which  go  to  make  up  the  "Anderson  Place"  are  given 
and  described,  except  said  forty  acre  block  in  section  26. 
This  is  entirely  omitted.  And  the  same  omission  occurs  in 
the  report  of  sale.  When  the  sale  came  off  the  "Anderson 
Place"  was  offered,  not  by  numbers,  nor  hy  the  acre,  but  as 
a  sub-tract,  the  "Ajiderson  Place."     And  it  was  bid  for'^nd 
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purchased  in  the  same  way — ^as  the  "Anderson  Place" — for 
the  f^oss  sum  of  three  thousand  dollars.  So  far  as  the  acts 
of  onering,  bidding  and  knocking  down  were  concerned,  the 
sale  was  of  the  entire  "Anderson  Place/^  including  the  dis- 
puted 40  acres  in  section  26.  William  S.  Mudd,  the  admin- 
istrator, intended  to  sell,  and  thought  he  was  selling  the 
entire  tract — the  "Anderson  Place" — and  James  M.  Ware  in- 
tended to  purchase,  and  thought  he  was  purchasing  the  en- 
tire "Anderson  Place."  And  both  seller  and  buyer  had  the 
same  impression  and  belief  when  the  purchase-money  was 
paid,  received  and  distributed.  The  entire  testimony  forces 
the  conviction  upon  us  that  each  of  them  remained  of  this 
mind  so  long  as  they  severally  lived.  We  can  not  be  more 
specific  in  the  matter  of  their  several  intentions  and  beliefs, 
for  death  had  sealed  their  lips  before  the  imperfection  in 
the  proceedings  became  a  subject  of  inquiry,  so  far  as  the 
record  informs  us.  After  the  purchase,  James  M.  Ware  ex- 
ercised the  same  control,  the  same  acts  of  ownership  over 
the  disputed  forty  acres  as  he  did  over  the  rest  of  the  tract 
During  all  the  time  he  paid  the  taxes  on  the  entire  tract 

The  present  litigation  does  not  appear  to  be  prosecuted 
between  the  Wares,  next  of  kin  of  James  M.  Ware  on  the 
one  side,  and  all  the  other  next  of  kin  of  James  A  Mudd  on 
the  other.  The  descendants  of  William  S.  Mudd,  the  ad- 
ministrator who  made  the  sale,  do  not  appear  to  take  part 
in  the  defense  of  this  suit  Only  the  descendants  of  Mrs. 
Dupuy  are  active  defendants  in  the  present  case. 

We  feel  justified  in  referring  to  another  fact  as  shedding 
light  on  the  probabilities  which  present  themselves,  in  con- 
sidering the  disputed  question  of  fact  now  before  us.  If 
there  be  merit  in  the  contention  that  James  M.  Ware  did 
not  purchcLse  and  become  the  owner  of  the  forty  acre  tract 
in  dispute,  then  his  CLSserted  entire  ownership  of  it,  his  ex- 
clusive use  of  it,  were  wrongful  from  the  beginning.  Why 
did  William  S.  Mudd  and  Mrs.  Dupuj  permit  him  to  remain 
in  the  exclusive  possession  and  enjoyment  of  it  during  all 
the  years,  if  each  of  them  was  the  owner  of  an  undivided 
third  of  it?  Why,  when  the  magic  growth  of  Birmingham 
was  increasing  by  an  hundred  fold  the  value  of  lands  that 
lay  near,  did  they  not  assert  their  rights  in  this  property,  if 
they  felt  they  owned  such  interest? 

In  Bell  V,  Craig^  52  Ala.  215 — opinion  by  Brickell,  C.  J. — 
the  question  was  whether  title  to  the  lands  had  passed  by 
an  administrator's  sale  and  conveyance.  There  had  been  a 
final  settlement  of  the  administration,  and  the  report  of  the 
case  recites  "that  said  administrator  in  chief  was  paid  for 
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said  lands  in  full,  and  the  pnrchase-money  wi.s  applied  by 
him  to  payment  of  the  debts  due  by  the  estate."  The  ad- 
ministrator de  1)oni8  iion  contended  that  the  sale  was  Yoid 
and  did  not  devest  the  title ;  and  he  was  attempttng  to  make 
a  second  sale  under  an  order  obtained  by  him.  The  second 
sale  was  enjoined  by  an  appellate  order  of  this  court.  We 
copy  from  the  opinion  of  tnis  court  as  follows :  "It  appears 
that  the  administrator  in  chief  made  a  final  settlement  of  his 
administration,  to  which  the  appellee,  as  administrator  de 
bonis  7io>i,  was  a  party.  On  this  settlement,  the  purchase- 
money  received  by  the  administrator  in  chief  for  the  lots  in 
controversy  was  charged  against  him,  and  accounted  for 
fully.  •  •  •  It  would  be  unjust  to  permit  him  [the  ad- 
ministrator de  bonis  non]  now,  after  having  treated  the  pur- 
chase-money as  assets,  suffered  them  charged  against  the 
administrator  in  chief,  and  after  all  who  have  interests  in 
the  estate  have  received  all  the  benefit  which  could  accrue 
from  a  regular  and  valid  sale,  to  treat  the  sale  as  void.  It 
would  operate  a  fraud  on  the  purchaser  which  can  not  be 
toleratea.  Those  who  have  interests  in  the  estate  would 
receive  compensation  for  the  lands  a  second  time,  at  the  ex- 
pense of  a  purchaser  whose  good  faith  is  not  impugned. 
Whenever  lands  are  sold  under  a  decree  of  the  court  of  pro- 
bate, and  the  purchase-money  is  received  by  the  adminis- 
trator, and  accounted  for  in  the  settlement  of  his  adminis- 
tration, the  sale,  in  a  court  of  ecjuity,  will  be  treated  as  valid, 
and  the  parties  estopped  from  impeaching  ii" 

In  Pickens  v.  Yarbt^ough,  30  Ala.  408-10,  the  court  employed 
this  language :  "Upon  the  case  as  presented,  the  complain- 
ant has,  by  nis  proceedings  in  the  Orphan's  Court,  obtained 
a  decree  for  his  pro  rata  snare  of  the  assets,  part  of  which 
arose  from  the  sale  of  the  lands.  He  must  be  presumed  to 
have  done  this  knowingly,  for  he  does  not  aver  or  pretend 
that  he  did  it  ignorantly.  He  has  collected  part  of  his  de- 
cree ;  and  yet,  thus  retaining  the  benefit  of  that  decree,  and 
of  the  money  collected  on  it,  he  seeks  also  to  subject  the 
lands  to  the  payment  of  his  demand.  In  other  words,  he 
has  knowingly  taken  his  share  of  the  benefit  of  the  proceeds 
of  the  sale  of  the  lands,  and,  retaining  that  benefit,  he  wishes 
to  set  aside  that  sale  for  fraud,  and  get  another  benefit  from 
having  the  lands  sold  again.  He  can  not  do  this.  He  can 
not  assail  the  sale  for  fraud,  after  having  knowingly  obtained 
a  decree  which  treated  the  proceeds  of  that  sale  as  assets  of 
the  estate 

In  Bland  v,  Bowie,  53  Ala.  152, 161-2,  it  was  said :  "If  the 
proceedings  are  void,  they  may  elect  to  confirm  them,  and 
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by  conveyance  vest  in  the  purchaser  all  the  interest  he  could 
have  acquired  by  proceeaings  strictly  conforming  to  the 
law.  •  If  the  purchase-money  has  been  paid  and  dis- 
tributed to  the  heirs,  or  applied  by  the  personal  represen- 
tative to  the  payment  of  debts,  a  court  of  equity  would  com- 
pel a  conveyance  of  title  from  the  heirs,  if  tney  could  not 
successfully  impeach  the  fairness  of  the  sale.'* 

In  Goodman  v.  [Vinter,  64  Ala.  410,  434,  this  court  said  : 
"It  is  a  plain  principle  of  justice,  of  rif^ht  and  of  law,  that  a 
man  can  not  accept  the  benefits  and  reject  the  burdens  of  a 
transaction."  In  Robertson  v,  Bradford,  73  Ala.  116,  is  this 
language :  "There  is  no  principle  of  law  better  settled,  or 
resting  on  wiser  considerations  of  public  policy,  and  higher 
considerations  of  justice,  than  that  no  person,  whether  sui 
juris  or  under  disability,  and  the  character  of  the  disability 
is  not  important,  who  has  received  and  retains  the  fruits  of 
a  judicial  proceeding,  can  be  heard  to  assail  it,  either  for 
irregularity  or  illegality,  to  the  prejudice  of  others  who  have 
in  good  taith  relied  on  it  and  acted  on  it  as  valid."  See 
also,  Butler  v,  O'Brien,  5  Ala.  316 ;  Firemen's  Ins.  Co.  v, 
Cochran,  27  Ala.  228;  WiUiainson  v.  Ross,  33  Ala.  509; 
Nobring  v.  Bank  of  Mobile,  58  Ala.  204. 

It  may  be  objected,  that  in  the  cases  from  which  we  have 
(juoted  there  were  judicial  proceedings,  in  which  the  lands 
in  controversy  were  described,  or  so  referred  to  as  to  be 
susceptible  of  identification,  while  in  the  case  we  have  in 
hand,  the  forty  acre  block  in  controversy  is  no  where  de- 
scribed, either  in  the  petition,  the  order  of  sale,  or  the  re- 
port of  sale.  We  answer,  first,  that  in  all  the  proceedings — 
the  petition,  the  order  of  sale  and  in  the  report  of  sale — the 
"Anderson  Place"  is  distinctly  mentioned ;  and  the  proof  is 
overwhelming  that  the  8.  W.  \  of  S.  E.  \  of  section  26,  township 
17,  range  3  west,  was  and  is  a  part  of  the  "Anderson  Place ; ' 
and  that  in  the  offer  of  sale,  the  bidding  and  the  knocking 
down,  the  land  was  announced  and  described  as  the  "An- 
derson Place." 

A  further  answer.  ,  "While  it  is  true,  that  in  the  cases  re- 
ported some  form  of  judicial  proceedings  had  been  had,  and 
the  lands  in  controversy  were  therein  described  or  referred 
to,  yet  those  proceedings  were  so  imperfect  as  not  to  give 
the  court  jurisdiction.  They  were  not  simply  erroneous 
and  reversible,  or  voidable,  but  they  were  void.  No  signifi- 
cance can  attach  to  a  void  judicial  proceeding,  for  it  is  only 
the  equivalent  of  no  proceeding  whatever.  And  the  judg- 
ments pronounced  were  in  no  sense  rested  on  the  fact  that 
there  had  been  judicial  proceedings.     It  was  raised  to  the 
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higher  equitable  plane,  that  having  partaken  of  the  fruits  of 
the  unauthorized  sale,  the  claimants  would  not  be  permitted 
to  retain  those  fruits,  and,  at  the  same  time,  assert  title  to 
the  land  itself.  The  claims  are  incompatible. — Butler  v. 
O'Brien,  6  Ala.  316. 

Why  should  the  fact  that  some  form  of  proceedings  had 
been  had  in  the  cases  we  have  cited  exert  any  influence  in 
the  decision  of  this  case?  It  was  only  because  those  former 
proceedings  were  void  that  the  several  rulings  upon  their 
effect  were,  or  could  have  been  invoked  or  made.  Their 
nullity  furnished  the  opportunity  as  well  as  the  necessity  of 
the  rulings;  for  if  they  possessed  any  judicial  force,  the 
lat^r  judgments  would  not  have  been  needed,  nor  could  they 
have  been  rendered.  To  hold  otherwise  would  be  to  de- 
clare that  said  former  judicial  proceedings  must  have  been 
had,  in  order  to  constitute  the  subsequent  payment  and  re- 
ceipt of  the  money  an  estoppel,  while  at  the  same  time  they 
were  necessarily  so  imperfect,  so  absolutely  void,  as  to  exert 
no  influence  whatever  m  changing  the  title  and  right  to  the 
property.  Such  is  not  the  reason  on  which  the  principle 
rests.  The  true  principle  is  that  one  who  has  received  and 
retains  the  proceeds  of  property  sold,  even  though  sold 
without  autnority,  is  estopped  from  claiming  the  property 
itself.  To  receive  and  retain  the  proceeds  is  a  ratification 
of  the  sale. 

We  think  the  testimony  leaves  no  ground  for  doubt  that 
the  forty  acre  tract  in  dispute  was  embraced  alike  in 
the  offer  of  sale  by  the  administrator,  and  in  the  bid  and 
purchase  of  James  M.  Ware ;  and  that  he  paid  the  agreed 
purchase  price  for  the  whole  tract.  Ware,  the  purchaser, 
remained  in  possession  and  control  of  the  property  ever 
afterwards,  until  his  death ;  near  twenty  years  after  the  sale. 
During  all  this  time  he  exercised  such  acts  of  ownership 
over  the  entire  "Anderson  Place"  as  only  one  who  asserted 
ownership  would  exercise,  while  William  S.  Mudd  and  Mrs. 
Dupuy,  tne  other  tenants  in  common,  though  living  near  by, 
are  not  heard  to  complain  of  his  said  possession  and  use  of 
the  land.  Conceding  that  there  was  neither  petition  nor  order 
for  the  sale  of  the  land,  these  facts  take  the  transaction 
without  the  influence  of  the  Alabama  statute  of  frauds,  and 
constitute  it  a  valid  sale. — Code  of  1886,  §  1732,  subdiv.  6 ; 
Shakespeare  v.  Alba,  76  Ala.  351 ;  Martin  v.  Blanchett,  77 
Ala.  288. 

In  what  we  have  said  fwe  must  not  be  understood  as  an- 
nouncing Jthat  the  generic  Jdescription,  "Anderson  Place,*' 
dominates  the^specific  description  by  government  numbers, 
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as  found  in  the  petition  and  other  documents.  The  oppo- 
site is  the  rule.  We  do  not  aflSrm  that  the  petition,  the 
order  of  sale,  or  the  report  of  sale,  either  with  or  without 
the  accompanying  proof,  authorized  or  legalized  the 
sale  of  the  S.  W.  \  of  the  S.  E.  i  of  section  1.6.  We 
hold  the  contrary.  What  we  do  decide,  and  all  we  decide 
in  this  connection  is,  that  the  great  weight  of  testimony, 
and  the  conduct  of  the  parties  under  and  after  the  sale,  de- 
monstrate as  facts  that  in  the  offer  to  sell  and  actual  sale 
by  the  administrator,  the  disputed  forty  acre  tract  was 
intentionally  included  in  the  oner  of  the  "Anderson  Place" 
for  sale,  and  the  bids  and  purchase  were  made  on  the  same 
postulate,  that  the  payment  and  report  thereof  were  made 
on  the  same  understanding,  and  that  said  forty  acres  was 
part  of  the  consideration  on  which  the  three  thousand  dol- 
lars were  promised  and  paid.  The  monejr  being  thus  paid, 
received  by  the  administrator  and  distributed  among  the 
next  of  kin,  near  or  quite  twenty  years  ago,  they  are  estopped 
from  claiming  the  land,  or  any  interest  therein.  Having 
enjoyed  their  share  of  the  proceeds  of  its  sale,  they  can  not 
be  permitted,  particularly  after  this  long  delay  and  acquies- 
cence, to  claim  and  recover  the  land  itself. — Butler  v.  Onrieii, 
5  Ala.  316;  Goodman  v.  Winter,  64  Ala.  434. 

The  decree  of  the  chancellor  is  reversed,  and  this  court, 
proceeding  to  render  the  decree  the  chancellor  should  have 
rendered,  doth  order  and  decree  that  the  title  to  the  said 
forty  acre  tract  of  land,  viz.,  the  southwest  quarter  of  the 
southeast  quarter  of  section  26,  township  17,  range  3  west, 
be  devested  out  of  the  heirs  at  law  of  James  A.  Mudd, 
and  vested  in  the  complainants  in  the  present  suit — Mrs. 
Mary  E.  Oden,  Mrs.  Mary  C.  Kirk,  William  A.  Ware,  Mrs. 
Sarah  F.  Allen,  Susan  C.  Ware,  Florence  R.  Dupuy,  George 
W.  Ware,  and  Mrs.  Lou.  Heath,  in  the  proportion  the  law 
casts  the  title  upon  them  on  the  death  of  James  M.  Ware 
intestate.  But  tiiis  decree  is  not  to  affect  or  disturb  the 
right  or  title  of  any  person  or  corporation  to  said  land  or 
any  part  thereof  acquired  from  James  M.  Ware  in  his  life- 
time.— Jones  v.  Wooastock  Iron  Co.,  95  Ala.  551 ;  10  Southern 
Rep.  635. 

Let  the  costs  of  the  original  suit  be  paid  by  complainants, 
and  the  costs  of  appeal  by  John  W.  Dupuy,  Mrs.  S.  F.  Wil- 
son, Mrs.  Sarah  E.  Parsons  and  Mrs.  Mary  J.  Riley,  adult 
heirs  at  law  of  Susan  S.  Dupuy,  deceased. 

A  proper  allowance  to  the  guardian  ad  litem  of  the  infant 
defend  an  ts,IforJthe  services  rendered  by  him  in  the  court 
below,  is  also  adjudged  against  the  complainants,  as  part  of 
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the  decree  against  them,  by  the  order  of  this  court.  But  in- 
asmuch as  we  have  no  information  or  data  on  which  to  fix 
the  proper  amount  of  such  allowance,  the  cause  is  remanded 
that  the  Chancery  Court  may  ascertain  and  decree  a  proper 
allowance  to  the  guardian  ad  litem  for  his  said  services  in 
that  court. 

Beversed,  rendered,  and,  on  a  single  point,  remanded. 


Joseph,  Gaboary  &  Co.  v.  ISonlh- 
wark  Foundry  &  Machine  Vo. 

Action  of  Assumpsit, 

1.  Evidence;  contradictory  atatements. — While  contradictory  state- 
ments made  by  a  witness,  when  unexplained,  may  affect  his  credibil- 
ity, they  do  not,  of  themselves,  render  the  statements  incompetent 
as  evidence. 

2.  IMssohilion  of  partnership  ;  notice  thereof. — Where  a  partnership 
has  been  dissolved,  constructive  or  implied  notice  of  its  dissolution 
will  be  sufficient  as  to  all  persons  who  have  had  no  previous  dealing 
with  the  firm  ;  but  as  to  persons  who  have  had  previous  dealing  with 
it.  its  continuance  will  be  presumed  until  actual  notice  of  the  disso- 
lution be  given,  or  such  steps  have  been  taken  as  to  warrant  the  infer- 
ence that  such  notice  has  been  received. 

3.  Account  stated ;  presumption  of  its  correctness.— It  an  account  is 
rendered  to  a  debtor,  and  he  admits  its  correctness,  or  retaining  it 
makes  no  objection  within  a  reasonable  time,he  will  be  bound  by  it  as 
an  account  stated,  his  silence  in  the  latter  case  being  construed  as  an 
implied  admission  of  its  correctness. 

4.  Same.—lf  a  debtor  to  whom  an  account  hds  been  rendered  ob- 
jects to  oniy  one  of  the  items  thereof,  he  will  be  considered  as  admit- 
ting the  correctness  of  the  other  items,  to  which  no  objection  is 
interposed. 

5.  Implied  contract  for  work  and  labor  done. — Where  one  performs 
certain  work  for  another  with  the  latter's  knowledge  and  assent,  and 
it  is  accepted,  it  is  not  necessary  that  there  should  have  been  an  ex- 
press contract  to  bind  the  latter,  as  the  law  construes  the  accept- 
ance of  the  work  to  be  an  implied  contract  therefor. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbabd. 

The  present  action  was  brought  by  the  appellee  corpora- 
tion against  the  appellants,  to  recover  for  tne  building  of 
certain  cotton  presses,  and  counted  on  the  common  counts. 
The  defendants  pleaded  the  general  issue,  payment,  and 
that  the  defendants,  E.  B.  Joseph  and  J.  A.  Gaboury,  as  a 
partnership,  never  made  any  contract  with  the  plaintiff ;  and 
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that  if  the  presses  were  built  by  the  plaintiff,  they  were  built 
under  a  contract  entered  into  between  plaintiff  and  the  Simplex 
Compress  Manufacturing  Company.  The  plaintiff  replied  to 
the  plea  denying  tlie  partnership,  and  set  up  by  way  of  repli- 
cation that  the  defendants,  Joseph  and  Gaboury,  did  business 
as  a  firm  under  the  firm  name  of  Joseph,  Gaboury  &  Co.,  and 
it  was  with  that  firm  that  the  contract  for  the  presses  was 
made.  The  evidence  tended  to  show  that  in  April,  1886, 
Joseph,  Gaboury  &  Co.  contracted  with  the  plaintiff  to 
build  for  them  a  trial  press.     This  press  was  built  and  oom- 

f)leted  in  June,  18  "6,  was  accepted  and  paid  for  by  the  de- 
endants.  The  plaintiff's  testimony  tended  to  show  that  in 
June,  1886,  Joseph  and  Gaboury  made  another  contract  with 
the  plaintiff  to  build  for  them  three  more  presses.  This 
contract,  it  is  contended  by  the  defendants,  was  made,  not 
with  them  as  a  partnership,  but  with  Gaboury  for  the  Sim- 
plex Compress  Manufacturing  Company,  a  corporation.  It 
IS  not  shown  in  the  evidence  when  the  partnership  of  Jos- 
eph, Gaboury  &  Co.  was  dissolved,  if  ever  dissolved,  or  that 
the  plaintiff  corporation  was  ever  informed  that  said  part- 
nersnip  was  dissolved. 

For  answer  to  the  9th  interrogatory  propounded  by 
plaintiff  to  the  witnesses  Mirkil,  Cornelius  and  Creager, 
asking  how  many  presses  the  defendants  employed  the 
plaintiff  to  build  for  them,  and  how  many  were  built,  the 
witness  Mirkil  answered  :  "There  appeared  orders  on  the 
shop  book  for  four  presses — one  original  press  and  three 
subsequent.  We  built  the  original  press  complete  before 
the  other  presses  were  ordered.  Then  we  built  and  shipped 
two  of  the  other  three  ;  *  "  '  but  the  fourth  press  or- 
dered is  still  in  the  yard  in  an  incompleted  state."  To  this 
same  ninth  interrogatory  the  witness  Cornelius  answered  : 
"The  defendants  employed  the  plaintiff  to  build  four  presses 
for  them.  Three  of  which  presses  were  completed,  and  the 
fourth  press  was  about  three-quarters  completed,  and  is  in 
this  present  unfinished  state  now  at  the  Southwark  Foundry 
and  Machine  Company.  The  presses  were  built  in  the 
summer  of  1886."  After  several  objections  to  portions  of 
the  depositions  of  these  witnesses,  the  defendants  moved  to 
exclude  the  answer  of  the  witness  Cornelius  to  the  9th  inter- 
rogatory. The  court  overruled  the  said  motion,  and  the  de- 
fendants duly  excepted.  It  was  also  shown  by  the  testimony 
of  the  plaintiff  that  it  had  done  extra  work  on  the  three 
presses,  which  were  ordered  in  June,  1886,  at  the  suggestion 
of  said  Gaboury. 

At  the  request  of  the  plaintiff,  the  court  gave  to  the  jury 
xoix. 
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the  following  written  charges  :  (1.)  "A  partnership  is  bound 
for  the  acts  of  each  of  the  partners  done  in  the  name,  and 
apparently  on  account,  of  tne  firm,  while  it  is  supposed  to 
exist;  ana  to  relieve  themselves  from  this  responsibility, 
they  must  give  a  reasonable  notice  that  they  are  no  longer 
partners."  (2.)  "If  the  jury  believe  from  the  evidence  that 
the  partnership  of  Joseph,  Gaboury  &  Co.  employed  the 
plaintiff  to  build  one  press  for  them,  and  afterwards  said 

Sartnership  was  dissolved,  and  after  such  dissolution  the 
efendant  Gaboury  employed  plaintiff  to  build  other  presses 
for  said  partnership,  both  of  the  defendants  would  be  liable 
on  such  contract,  if  the  plaintiff  had  no  notice  of  the  disso- 
lution of  said  partnership,  until  they  had  done  the  work  con- 
tracted with  said  Gaboury  to  be  done  for  the  said  partner- 
ship." (3.)  "That  although  the  partnership  of  Joseph,  Ga- 
boury &  Co.  may  have  been  dissolved  in  May  or  June  in  the 
year  1886,  and  if  the  plaintiff  had  no  notice  thereof  until  it 
did  the  work  sued  for,  such  dissolution  would  be  no  defense 
to  this  action."  (4.)  "If  the  defendant  Gaboury,  in  behalf  of 
the  partnership  of  Joseph,  Gaboury  &  Co.,  contracted  with 
plaintiff  the  account  sued  on,  after  the  dissolution  of  such 
partnership,  and  without  any  notice  to  plaintiff  of  the  dis- 
solution oi  such  partnership,  then  it  is  no  defense  to  the 
action  that  said  partnership  nas  been  dissolved."  (5.)  "If  a 
debtor  to  whom  an  account  is  rendered  either  admits  its 
correctness,  or  retains  it  and  makes  no  objection  within  a 
reasonable  time,  he  will  be  bound  by  it  as  an  account 
stated."  (6.)  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  rendered  or  furnished  a  copy  of  its  account  on  its 
books  to  defendant  Gaboury,  and  Gaboury  objected  to  cer- 
tain items  of  said  account  as  being  incorrect,  and  that  these 
were  the  only  items  objected  to,  this  amounts  to  an  admis- 
sion that  each  and  every  other  item  in  said  account  was 
correct."  (7.)  "If  the  jury  believe  from  the  evidence  that  a 
contract  was  made  by  defendants  with  plaintiff  to  build  three 
compresses  for  the  corporation  known  as  the  Simplex  Com- 
press Manufacturing  Company  on  condition  that  the  plain- 
tiff should  make  defendants  or  said  corporation  a  proposi- 
tion therefor,  and  that  said  proposition  and  said  bond  were 
not  made,  and  that  defendant  Gaboury  afterwards  contracted 
with  plaintiff  to  build  three  compresses  for  the  partnership 
of  Joseph,  Gaboury  &  Co.,  the  defendants  would  be  liable 
under  such  contract,  if  the  plaintiff  had  no  notice  of  the  dis- 
solution of  said  partnership."  (8.)  "That  a  contract  may  be 
implied  as  well  as  expressed,  and  that  if  the  plaintiff  did 
work  and  labor  for  the  defendants,  with  the  knowledge  and 
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assent  of  the  defendants,  and  they  accepted  it,  it  was  not 
necessary  that  there  should  have  been  an  express  contract" 
The  defendants  separately  excepted  to  the  giving  of  each  of 
these  charges  ;  and  also  reserved  separate  exceptions  to 
the  refusal  of  the  court  to  give  each  of  the  following  charges 
requested  by  them  :  (1.)  "There  is  no  evidence  before  the 
jury  as  to  when  the  contract  for  the  last  three  compresses 
was  made,  except  the  testimony  of  the  witnesses  Joseph  and 
Gaboury,  and  the  bond  introduced  in  evidence  ;  and  if  the 
jury  believe  the  evidence,  it  proves  that  the  contract  for  the 
last  three  compresses  was  made  with  the  Simplex  Compress 
Manufacturing  Company."  (2.)  "If  the  jury  believe  from  the 
evidence  that  the  ordinal  partnership  of  Joseph,  Gaboury 
&  Co.  was  dissolved  in  or  about  September,  A.  I).,  1886,  and 
that  said  partnership  was  confined  to  the  matters  set  forth 
in  the  partnership  agreement  introduced  in  evidence,  and 
that  Joseph,  when  the  account  against  Joseph,  Gaboury  & 
Co.  was  presented  to  him,  claimed  that  the  account  should 
have  been  against  the  Simplex  Compress  Manufacturmg 
Company,  no  admissions  made  by  Gaboury,  if  the  jury 
found  he  made  any,  are  binding  on  Joseph  to  fix  a  liability 
on  him  therefor."  (3.)  "If  the  first  contract  with  plaintifr 
was  made  in  the  name  of  Joseph,  Gaboury  &  Co.,  and  the 
second  contract  was  not  made  m  the  name  of  Joseph,  Ga- 
boury &  Co.,  but  under  a  different  name,  this  change  of 
name  is  of  itself  sufficient  to  put  the  plaintiff  on  notice  that 
they  were  dealing  with  a  different  concern ;  and  upon  this 
state  of  facts,  if  tne  jury  find  them  to  exist,  the  law  read  by 

Slaintiff 's  counsel,  as  to  the  necessity  of  giving  notice  of  the 
issolution  of  the  firm  of  Joseph,  Gaooury  &  Co.,  has  no  ap- 
plication whatever  to  the  case." 

There  was  judgment  for  the  plaintiff  in  the  sum  of 
$7,473.75.  The  defendants  prosecute  this  appeal,  and  assign 
as  error  the  court's  refusal  to  strike  out  the  answer  of  the 
witness  Cornelius  to  the  ninth  interrogatory,  and  the  court's 
ving  of  the  charges  requested  by  the  plaintiff,  and  the  re- 
sal  to  give  the  charges  asked  by  them. 


t 


Jones  &  Falkneb,  for  appellants. 
Arrington  &  Graham,  contra. 

COLEMAN,  J. — Th^  suit  is  in  assumpsit  against  appel- 
lants as  a  partnership.  The  material  issues  of  fact  pre- 
sented by  tne  pleadings  were,  whether  the  contract,  the 
foundation  of  the  suit,  was  made  with  the  defendajit  part- 
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nership,  or  made  with  the  Simplex  Compress  Manufacturing 
Company,  a  corporation  formed  after  the  dissolution  of  the 

Sartnership,  and  which  succeeded  it ;  and  if  made  after  the 
issolution  of  the  partnership,  whether  plaintiflfs  had  notice 
that  the  partnership  had  been  dissolved.  There  was  evi- 
dence which  tended  to  sustain  the  special  plea  of  defendants, 
and  there  was  evidence  which  tended  to  support  plaintiff's 
replication  to  the  plea. 

There  was  no  error  in  overruling  the   motion  to  exclude 
the  answer  of  the  witness  Cornelius  to  the  9th  interroga- 
tory.    Contradictory  statements  made  by  a  witness,  unex- 
,  plained,  may  affect  his  credibility,  but  do  not  render  the 
statements  incompetent  as  evidence. 

,  In  the  case  of  MavMin  v.  Branch  Bank  at  Mobile^  2  Ala. 
502,  it  was  held,  that  "a  dissolution  of  a  partnership  may 
take  place  iyder  partes^  and  yet  the  connection  continue  as 
it  respects  the  rest  of  the  world.  In  respect  to  all  persons 
who  have  had  no  previous  dealings  with  the  concern,  a  con- 
structive or  implied  notice  of  its  dissolution  will  be  suffi- 
cient But  as  to  persons  who  have  had  dealings  with  the 
firm,  during  its  continuance,  it  is  requisite,  that  actual  no- 
tice be  given,  or  that  such  steps  have  been  taken  as  to  war- 
rant the  inference  that  it  was  received  by  the  creditor." 
The  rule  rests  upon  the  principle,  that  the  partnership 
being  once  known  to  exist,  its  continuance  will  be  presumed 
in  favor  of  third  persons,  who  have  had  dealings  with  it  as 
a  partnership,  until  notice  of  its  dissolution  has  been 
brought  home  to  them. 

In  the  case  of  Bums  v.  GamiiheUy  71  Ala.  286,  it  was  held 
that,  "if  a  debtor  to  whom  an  account  is  rendered  either 
admits  its  correctness,  or  retains  it  and  makes  no  objection 
within  a  reasonable  time,  he  will  be  bound  hj  it  as  an  ac- 
count stated,  his  silence  in  the  latter  case  being  presump- 
tively construed  into  an  acquiescence  in  its  justness,"  citing 
Langdon  v.  Roane,  6  Ala.  518.  It  is  further  held  in  the  same 
opinion,  that  if  one  item  only  is  objected  to,  this  is  an  admis- 
sion of  the  correctness  of  the  other  items  to  which  no  ob- 
jection is  interposed. 

These  principles  of  law  sustain  the  first  seven  charges 
given  for  plaintiff.  The  eighth  charge  needs  no  citation 
of  authority  to  sustain  it. 

In  reply  to  the  9th  interrogatory,  the  witness  Cornelius 
testified  directly  that  the  de/cmdants*  em-ployed  the  plaintiff 
to  buUd/our  presses  for  them ;  and  the  witness  Mirtil  tes- 
tifies as  to  the  time  the  contract  was  made.  The  first 
charge  asked  for  by  defendants  was,  therefore,  properly 
refused. 
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We  find  no  evidence  in  the  record,  which  would  have  au- 
thorized the  giving  of  either  of  the  charges  requested  by 
defendants. 

The  judgment  of  the  lower  court  is  affirmed. 


Creamer  v.  Holbrook,  et  al8. 

^  j^l  Bin  in  Equity  to  Enforce  a  Trust  upon  Land, 

1.  Devise  to  executor  in  truM  for  sperinf  purjtones^  creates  a  personal 
trust;  enforced  by  a  court  of  equity. — A  devise  to  executors  *' herein- 
after named,  in  trust  for  uses  and  purposes,"  with  special  directions 
as  to  the  management  of  the  testator's  property  and  for  its  ultimate 
distribution  among  the  devisees  under  the  will,  creates  in  the  execu- 
tor a  personal  trust,  as  distinct  from  executorial  duties ;  and  for  the 
enforcement  of  such  a  trust  resort  must  be  had  to  a  court  of  equity, 
a  Probate  Court  having  no  jurisdiction  over  it. 

2.  Testameyitary  trusts ;  jurisdiction  of  Probate  Court. — A  Probate 
Court  has  no  jurisdiction  to  enforce  and  settle  a  trust  created  by 
will  ;  but  if  the  trust  is  not  such  that  its  execution  is  involved  in  the 
discharge  of  the  duties  of  an  ordinary  executor,  so  that  the  functions  * 
of  the  one  person,  as  executor  and  as  trustee,  are  not  so  blended  that 
they  can  not  be  distinguished  or  separated  from  each  other,  the  Pro- 
bate Court  has  jurisdiction  over  the  executor  in  reference  to  his 
purely  executorial  functions,  though  it  has  no  power  over  him  in  his 
other  independent  capacity,  as  the  trustee  under  the  will. 

3.  Same. — When  one  person  is  appointed  executor,  and  is  also  made 
the  trustee  under  the  will  with  powers  unconnected  with  his  ordinary 
duties  as  executor,  the  Probate  Court  can  exercise  the  same  control 
over  him  as  an  executor  merely,  as  it  could  if  he  alone  had  been 
made  the  executor,  and  the  special  trust  had  been  conferred  upon 
some  other  person. 

4.  Smne;  jurisdiction  of  Chancery  Court. — If  a  special  trust  or 
power  is  attached  to  the  executorial  office,  and  is  not  personal  to  him 
who  is  named  as  executor  and  trustee,  then  the  Probate  Court  has 
no  jurisdiction  to  execute  the  will,  as  the  administration  of  the  estate 
under  the  will  involves  the  execution  of  a  trust,  which  can  only  be 
enforced  in  a  court  of  equity. 

5.  Sale  of  drcedenVs  lands;  estoppel. — Persons  y(\\o  are  parties  to  the 
final  settlement  of  an  executorship  are  estopped,  so  long  as  such 
settlement  remains  unimpeached  by  direct  attack,  from  claiming  in 
a  court  of  equity  the  same  lands,  from  the  sale  of  which  they  re- 
ceived the  benefit,  and  the  proceeds  of  which  were  fully  accounted 
for  to  them  on  such  final  settlement. 

Appeal  from  the  Chancery  Court  of  Cleburne. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  June  22,  1889,  by  the 
appellees,  who  were  the  brothers  and  sisters  of  Matthew 
Cfreamer,  deceased,  and  the  descendants  of  such  brothers 
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and  sisters  who  had  died,  against  the  appellant,  David 
Creamer,  as  executor  and  trustee  under  tne  last  will  and 
testament  of  Matthew  Creamer,  deceased. 

The  prayer  of  the  bill  was  that  the  Chancery  Court  would 
take  charge  of  so  much  of  the  estate  of  Matthew  Creamer, 
deceased,  as  was  involved  in  this  controversy,  and  hold 
it  subject  to  the  direction  of  the  court  as  a  trust  estate, 
and  that,  upon  final  hearing  of  the  cause,  the  property  be 
decreed  to  be  sold,  and  the  proceeds  of  such  sale  be  dis- 
tributed among  the  devisees  under  the  will  of  Matthew 
Creamer,  in  accordance  with  the  provisions  of  said  will. 

The  grounds  for  this  relief,  as  averred  in  the  bill,  were, 
that  Matthew  Creamer  died  seized  of  the  lands  involved  in 
this  controversy ;  that  under  his  last  will  and  testament  he 
appointed  David  Creamer,  as  executor  and  trustee  to  carry 
out  the  provisions  of  said  will;  that  under  said  will  the 
complainants  were  the  'cestui^  que  trust  and  entitled  to  their 
distributive  portions  of  the  estate  of  Matthew  Creamer; 
that  the  said  David  Creamer  qualified  as  executor  of  said 
will,  and  under  its  provisions  took  possession  of  the  prop- 
erty involved  in  this  suit,  but,  not  regarding  the  provisions 
and  requirements  of  said  will,  that  he  should  hold  and  con- 
trol the  same  for  the  benefit  of  the  complainants  and  him- 
self, said  David  Creamer  sold  the  said  lands  and  became 
the  purchaser  thereof ;  that  said  sale  was  an  absolute  nuUitv 
and  void,  and  that,  therefore,  the  said  David  Creamer  still 
holds  the  said  property  as  a  trustee,  under  the  will  of 
Matthew  Creamer,  deceased,  for  the  benefit  of  the  com- 
plainants. 

The  bill  was  demurred  to,  and  a  motion  made  to  dismiss 
the  same  for  the  want  of  equity.  This  demurrer  and  mo- 
tion were  overruled.  The  facts  disclosed  by  the  record  are 
as  follows :  Matthew  Creamer  died  testate  in  the  State  of 
California,  seized  of  the  lands  described  in  the  bill.  The 
will  of  said  Matthew  Creamer  was  admitted  to  jDrobate  in 
the  Probate  Court  of  Nevada  county,  California,  October  27, 
1867,  and  a  certified  copy  of  said  will  was  duly  admitted  to 

Erobate  in  the  Probate  Court  of  Cleburne  county,  Alabama. 
Fnder  this  will  two  residents  of  California  were  named  as 
executors  in  that  State,  and  the  respondent,  David  Creamer, 
a  resident  of  Alabama,  was  named  as  sole  executor  in  the 
States  of  Alabama  and  Georgia,  with  the  express  provision 
that  he  should  be  accountable  only  for  what  moneys  and 
property  might  come  into  his  hands.  David  Creamer  qual- 
ifiea  as  executor,  and  letters  testamentary  were  granted  to 
him  on  July  15, 1868,  whereupon  he  entered  upon  and  un- 
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dertook  the  discharge  of  the  duties  of  executorship  and  of 
said  trust 

The  provisiotis  of  the  will  as  to  the  trust  were  as  follows  : 
**I  give,  devise  and  bequeath  to  my  executors,  hereinafter 
named,  all  and  singular  my  property,  real  and  personal, 
wheresoever  situated  and  all  moneys  belonging  to  me  of 
which  I  may  die  possessed,  in  trust,  nevertheless  and  to  and 
for  the  following  uses  and  purposes,  viz.,  I  direct  my  said 
executors  to  take  charge  of  and  to  carry  on  my  business 
as  though  I  was  living  and  personally  present,  and  to  use 
any  moneys  that  may  come  into  their  iiands  belonging  to 
me,  or  so  much  thereof  as  may  be  in  their  judgment 
necessary  to  carry  on  my  business,  make  improvements,  ex- 
tension or  to  purchase  any  property  that  may  add  value  to 

my  present  property ft  is  my  request  that  my 

said  executors  shall  manage  all  my  business  in  the  best 
manner  according  to  their  judgment  for  the  benefit  of  my 
beloved  father  and  mother,  brothers  and  sisters,  and  to  give 
them  possession  of  moneys  and  real  and  personal  property, 
when  demanded  in  person  or  by  a  lawfully  appointed  at- 
torney, all  or  any  one  of  them  their  pro  rata  of  the  estate, 
as  follows  :"  Then  follows  the  several  bequests,  with  cer- 
tain directions  to  the  executors. 

On  December  8, 1870,  David  Creamer,  sold  certain  of  the 
lands,  and  on  December  7,  1871,  he  sold  the  remainder  of 
the  lands  owned  by  Matthew  Creamer  in  Alabama  and 
Georgia.  At  each  of  these  sales  he  became  the  purchaser 
of  all  the  lands  sold,  and  on  December  7,  1871,  he  re- 
ported to  the  Probate  Court  of  Cleburne  county,  Alabama, 
the  sale  of  said  lands,  and  the  payment  of  the  purchase- 
money  therefor ;  but  no  order  confirming  the  sale  and 
ordering  a  deed  was  then  made.  On  June  20, 1872,  the  said 
David  Creamer  filed  his  accounts  and  vouchers  in  the  Pro- 
bate Court  of  Cleburne  county,  Alabama,  for  a  final  settle- 
ment of  his  executorship,  ana  in  his  petition  therefor  the 
devisees  under  the  will  of  Matthew  Creamer  were  named 
On  November  19,  1872,  the  Probate  Court,  by  an  order, 
which  recited  that  due  and  proper  notice  had  been  given, 

Eassed  upon  and  allowed  the  accounts  and  vouchers  oi  said 
^avid  Creamer  as  executor,  and  declared  a  final  settlement 
of  said  executorship. 

On  October  15,  1883,  the  said  David  Creamer  again  filed 
in  the  Probate  Court  of  Cleburne  county,  Alabama,  a  report 
of  the  sale  of  said  lands  and  the  payment  of  the  purchase- 
money  therefor,  and  prayed  for  the  appointment  of  an  ad- 
ministrator ad  litem  to  execute  titles  to  him  to  said  lands, 
xoix. 
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and  that  an  order  be  made  directing  the  execution  of  said 
titles;  but  no  notice  of  this  application  was  given  to  the 
heirs  and  devisees  under  the  will  of  Matthew  Creamer.  In 
response  to  this  application,  the  Probate  Court  of  Cleburne 
county,  appointed  A.  A.  Hurst  administrator  ad  litem,  and 
directed  that  he  execute  a  deed,  conveying  the  title  to  the 
property  alleged  to  have  been  purchased  to  I)avid  Creamer ; 
and  on  January  1,  1884,  said  Hurst,  as  administrator  ad 
litem^  executed  to  said  David  Creamer  a  deed  conveying  the 
said  land. 

The  testimony  for  the  complainants  tended  to  show  that, 
until  a  short  time  prior  to  the  filing  of  the  original  bill  in 
this  ease,  they  had  no  knowledge  that  the  lands  in  con- 
troversy had  been  sold,  or  that  David  Creamer  claimed  them 
as  his  own.  The  respondent  in  his  answer  denied  the  right, 
title  and  interest  of  the  complainants  in  the  lands  in  con- 
troversy, and  claimed  the  same  under  his  purchase  at  the 
sale  above  mentioned,  and  under  his  deed  from  Hurst,  ad- 
ministrator ad  litem.  By  pleas,  the  respondent  set  up  the 
defense  of  the  statute  of  limitations  of  ten  years.  The 
testimony  for  David  Creamer  was  in  conflict  with  that  of 
the  complainants,  and  tended  to  show  that  he  did  inform 
the  complainants  of  the  sale  of  the  land,  and  his  purchase 
of  the  same,  and  that  they  knew  he  claimed  the  lands  as  his 
own. 

On  the  final  submission  of  the  cause,  upon  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainants 
were  entitled  to  the  relief  prayed  for,  and  that  the  lands  be 
sold  for  division,  and  ordered  a  reference  to  the  register 
to  state  an  account  between  the  parties  for  rents  and  profits. 

The  respondent  now  brings  this  appeial,  and  assigns  as 
error  the  decree  of  the  chancellor  overruling  his  demurrers 
and  motion  to  dismiss,  and  also  the  final  decree  rendered  in 
the  canse. 

AiKEK  &  Burton,  for  appellant — The  complainants  were 
not  entitled  to  the  relief  prayed  for  in  their  bill. — Pinney 
V,  Werbom,  72  Ala  58 ;  IVerborn  v.  Austin,  77  Ala.  381 ; 
Oamble  v.  Jordan,  54  Ala.  432 ;  Waring  v,  Leims,  53  Ala  615 ; 
OtU  V.  Dargan,  53  Ala.  178. 

Mebbill  &  Bridges  and  Elub,  Barer  &  Johnson,  contra. 

1.  The  will  of  Matthew  Creamer,  deceased,  created  a 
trust  estate  in  the  hands  of  David  Creamer. — McCarthy  v. 
McCarthy,  74  Ala.  546 ;  CressiodVs  AdmW.  v.  Jones  dk  Dunn, 
68  Ala,  ^0 ;  Hinson  v,  WiUiam^07i,  74  Ala.  180  ;  Perkins  v. 
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Lewis,  et  als.  41  Ala.  649  ;  1  Perry  on  Trusts,  §  82.  2.  A. 
trustee  can  not  purchase  the  trust  property,  and  claim  title 
to  the  same  in  nimself  to  the  exclusion  of  the  cestuis  que 
trust — McCarthy  v.  McCarthy,  14,  Ala.  546;  1  Perry  on 
Trusts,  §§  194,  '197,  200,  209.'  3.  The  Probate  Court  was 
without  jurisdiction  to  make  any  order  or  decree  in  the 
matter  of  this  estate. — Hinscni  v.  WilUanisoii,  74  Ala.  180  ; 
McCarthy  v,  McCarthy,  lii  Ala.  546 ;  Johiison  v,  Loivgmm, 
39  Ala.  143  ;  Harrison  v.  Harrison,  9  Ala.  470 ;  Leavens  v. 
Bviler,  8  Porter  380 ;  Portis  v.  Creugh,  4  Porter  332.  4.  The 
.  decree  of  the  Probate  Court,  rendered  October  15, 1883, 
ordering  the  execution  of  a  deed  to  David  Creamer,  is  void. 
Ligon  v,  Ligon,  84  Ala.  555.  5.  The  statute  of  limitations 
does  not  apply  in  favor  of  the  trustee  against  the  cestuis  que 
triisL — McCarthy  v.  McCarthy,  74  Ala.  546 ;  DeBardelaben  v. 
Stoudenmire,  82  Ala.  574;  Maury's  Admr.  v,  Masoiis  Admr., 
8  Porter  211 ;  Holt  v,   Wilson,  75  Ala.  58. 

WALKER,  J. — Matthew  Creamer  by  his  last  will  de- 
vised all  his  property  to  his  executors  in  trust  for  uses  and 
purposes  specified  in  the  will.  The  executors  were  autho- 
rized in  the  exercise  of  their  judgment,  if  they  should  deem 
it  to  the  interest  of  the  estate,  to  sell  any  of  the  property 
of  the  estate  at  private  or  public  sale,  and  to  invest  or  dis- 
pose of  the  proceeds  of  such  sales  in  carrying  out  the  pro- 
visions of  the  trust.  Two  residents  of  tJahfornia,  where 
the  testator  resided,  were  named  as  executors  in  that  State, 
the  will  expressly  providing  that  they  were  to  be  accounta- 
ble only  for  the  moneys  or  property  which  they  might  re- 
ceive ;  while  the  testator's  brother,  I)avid  Creamer,  a  resi- 
dent of  Alabama,  and  the  appellant  in  this  case,  was  named 
as  sole  executor  in  the  States  of  Alabama  and  Georgia,  the 
will  also  expressly  providing  that  he  should  be  accountable 
only  for  the  moneys  and  property  coming  to  his  hands. 

We  understand  from  the  provisions  of  the  will  fixing  the 
powers  and  duties  of  the  executors  that  it  was  the  intention 
of  the  testator  to  confer  upon  the  single  executor  named 
for  the  States  of  Alabama  and  Georgia,  all  those  powers  and 
duties  so  far  as  they  were  applicable  to  the  part  of  the 
testator's  property  situated  in  those  States;  while,  as  to 
his  property  situated  elsewhere,  like  powers  and  duties 
were  conferred  upon  the  persons  who  were  named  as  exe- 
cutors in  the  State  of  the  testator's  residence. 

The  appellant,  David  Creamer,  qualified  as  executor  under 
the  will,  and  took  charge  of  the  testator's  property  in  the 
States  of  Alabama  and  Georgia.     This  bill  is  filed  by  bene- 
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ficiaries  under  the  will  to  enforce  the  trusts  thereof  upon 
lands  situated  in  this  State.  The  appellant,  who  was  the 
defendant  below,  contends  that  more  than  ten  years  before 
the  bill  was  filed,  at  a  sale  made  by  himself  under  the  power 
conferred  by  the  will,  he  purchased  the  lands  upon  which 
the  trust  is  sought  to  be  enforced,  accounted  for  the  pur- 
chase price  thereof  in  a  settlement  of  his  executorship  in 
the  Probate  Court,  and  since  the  date  of  such  purchase  has 
had  possession  of  the  lands,  claiming  them  adversely  as  his 
individual  property,  freed  from  any  trust  in  favor  of  the 
complainants. 

The  testator's  property  in  Alabama  and  Georgia  was  de- 
vised to  the  executor  named  for  those  States.  That  person's 
functions  under  the  will  reached  beyond  those  of  a  mere 
executor.  He  was  charged  with  the  execution  of^a  trust  for 
the  management  of  the  testator's  property  after  his  death, 
and  for  ite  ultimate  distribution  among  the  beneficiaries  of 
his  bounty.  He  occupied  a  dual  relation  to  the  will — that 
of  executor  proper,  and  that  of  trustee.  It  is  in  his  char- 
acter as  a  devisee  in  trust  that  he  was  invested  with  general 
powers  of  management,  of  selling  property  and  reinvesting 
the  proceeds  of  sales,  and  of  paying  and  settling  money  or 
other  property  in  carrying  out  the  purposes  of  the  trust. 
These  powers  clearly  imply  a  special  personal  confidence  in 
the  person  upon  whom  they  were  conferred.  The  trust  was 
personal  in  its  character,  and  he  who  was  named  as  executor 
might  continue  to  hold  the  land  as  trustee,  after  his  functions 
as  executor  had  terminated.  The  Probate  Court  has  no 
jurisdiction  over  such  a  trust  For  its  enforcement  resort 
must  be  had  to  a  court  of  equity. — Proctor  v.  Schar]i)ff\  80 
Ala.  227;  McCarthy  v,  McCarthy,  74  Ala.  546;  Perkins  v. 
Letois,  41  Ala.  649. 

The  fact,  however,  that  a  testator  by  his  will  devolves 
such  a  special  personal  trust  or  power  upon  the  person  who 
is  named  as  executor  does  not  necessarily  oust  the  jurisdic- 
tion of  the  Probate  Court  over  the  administration  of  the 
estate.  If  the  trust  or  power  is  not  such  that  its  execution 
is  involved  in  the  discnarge  of  the  duties  of  an  ordinary 
executor,  so  that  the  functions  of  the  one  person  in  his  two 
characters,  as  executor  and  as  trustee,  are  not  so  blended 
and  mingled  that  they  can  not  be  distinguished  or  separated, 
the  one  from  the  other,  then  the  Probate  Court  has  jurisdic- 
tion over  the  executor  in  reference  to  his  purely  executorial 
functions,  though  it  has  no  power  over  him  in  his  other  in- 
dependent capacity  as  a  trustee  under  the  will.  But  if  such 
special  trust  or  power  is  attached  to  the  executorial  office  or 
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character,  and  is  not  personal  to  him  who  is  named  as  ex* 
ecntor  and  trustee,  then  the  jurisdiction  of  the  Probate 
Court  is  ousted,  as  the  administration  of  the  estate  under 
the  will  involves  the  execution  of  a  trust  of  which  only  a 
court  of  equity  can  take  cognizance. — Harland  v.  Person^ 
93  Ala.  273;  Hinson  v.  WtUianism,  74  Ala.  180;  Foxtoarth  v. 
White',  72  Ala.  224  When  one  person  is  appointed  executor, 
and  is  also  made  a  trustee  with  powers  unconnected  with 
his  ordinary  duties  as  an  executor,  the  Probate  Court  can 
exercise  the  same  control  over  him  as  an  executor  merely 
as  it  could  if  he  had  been  made  the  executor  simply,  and 
the  special  trust  in  question  had  been  conferred  upon  sonae 
other  person. 

In  tne  present  case  the  special  directions  of  the  will  are 
not  in  reference  to  the  discharge  of  ordinary  executorial 
functions.  The  devise  was  not  made,  and  the  powers  of  the 
devisees  in  trust  were  not  conferred,  for  the  purposes  ot  an 
ordinary  administration,  but  in  furtherance  of  a  scheme  for 
the  management  of  the  testator's  property  after  his  death, 
and  for  its  ultimate  appropriation  in  carrying  out  the  pur- 
poses of  the  trust  The  special  trust  might  have  remained 
wholly  unexecuted  until  after  the  merely  executorial  func- 
tions had  been  fully  discharged.  The  devise  was  not  to  the 
executors  as  such,  but  to  the  same  persons  as  trustees. 
Neither  the  trust  nor  the  powers  and  dtities  attached  to  it 
would  have  devolved  upon  an  administrator  with  the  will 
annexed.  Those  powers  and  duties  were  personal  trusts, 
confided  to  the  same  persons  who  were  named  as  executors ; 
but  were  not  mere  executorial  duties  attached  to  the  execu- 
torial office.  The  fact  that  the  same  person  who  was 
executor  was  also  a  trustee  of  such  an  independent  trust 
did  not  oust  the  jurisdiction  of  the  Probate  Court  as  to  such 
matters  as  pertained  to  his  purely  executorial  functions. 
The  Probate  Court  had  jurisdiction  of  David  Creamer's 
settlement  as  executor  merely. — Harlaiid  v.  Person,  supra; 
Ex  jxirte  Dickson,  64  Ala.  188. 

David  Creamer  made  a  final  settlement  of  his  executor- 
ship in  the  Probate  Court  of  Cleburne  county.  Notice  of 
that  settlement  was  given  in  pursuance  of  the  terms  of  the 
special  statute  then  of  force  in  that  county. — Acts  of  Ala 
1869-70,  p.  337.  Some,  at  least,  of  the  complainants  were 
regularly  made  parties  to  that  settlement,  so  as  to  be  bound 
thereby.  In  that  settlement  the  executor  accounted  for  the 
amounts  of  his  bids  at  the  sales  made  by  himself  of  the 
property  now  sought  to  be  subjected  to  the  trusts  of  the 
will.    Persons  who  were  parties  to  that  settlement  could 
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not,  so  long  as  it  remains  unimpeached  by  direct  attack, 
claim,  in  a  court  of  equity,  the  same  land  of  the  sale  of  which 
they  received  the  benefit,  by  treating  the  purchase-money 
therefor  as  assets,  which  were  fully  accounted  for  to  them 
on  such  final  settlement.  They  could  not  at  once  accept  the 
benefits  of  the  sales  and  repudiate  them  as  of  no  effect. 
Robertson  v.  Bradford,  73  Ala.  116;  Bell  v,  Craig,  52  Ala. 
215 ;  Poioell  v.  PoiaeU,  80  Ala.  11.  The  effect  of  that  settle- 
ment as  an  estoppel  is  not  lessened  by  the  consideration 
that  the  sales  m  question  were  voidable,  and  that  the  Pro- 
bate Court  was  witnout  jurisdiction  in  regard  to  them.  No 
intervention  of  any  court  was  necessary  to  the  due  exercise 
of  the  powers  confided  to  the  executors  in  their  characters 
as  devisees  in  trust.  Only  a  court  of  equity  had  jurisdiction 
over  them  as  trustees  of  a  trust  independent  of  the  execu- 
torship. But  it  was  not  necessary  that  that  jurisdiction 
should  be  called  into  exercise  to  enable  them  to  execute  the 
powers  conferred  upon  them.  The  jurisdiction  of  the  Pro- 
bate Court  over  David  Creamer's  settlement,  as  executor 
merely,  was  not  affected  by  the  circumstance  that  assets, 
accounted  for  on  that  settlement,  came  to  his  hands  as  the 
result  of  sales  under  a  trust  power,  as  to  the  exercise  of 
which  the  Probate  Court  was  without  jurisdiction.  It  is 
not  because  those  sales  are  recognized  as  valid  that  the 
complainants  can  not  obtain  the  relief  sought  in  this  case. 
It  is  because  they  can  not  retain  the  benefit  of  them  as  valid 
sales,  and  at  the  same  time  repudiate  them  as  invalid. 

The  complainants,  or  some  of  them,  may  desire  to  make 
a  direct  attack  upon  the  settlement  in  the  Probate  Court 
Possibly,  this  may  be  done  by  appropriate  averments  and 
proof  in  this  case.  The  cause  wul  be  remanded  to  afford 
them  an  opportunity  to  take  such  steps  as  they  may  be  ad- 
vised are  proper  to  avoid  the  effect  of  that  settlement.  In 
the  present  state  of  the  pleadings  and  proof  the  bill  should 
be  dismissed. 

Beversed  and  remanded. 
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Sallivan  et  al.  v.  IVIcLaDgrhlin  et  al. 

Bill  in  Equity  to  Set  Aside  Sale  Under  a  Mortgage. 

1.  ConHniction  of  deed. — In  the  construction  of  a  deed,  the  con- 
trolling inquiry  is  the  intention  of  the  grantor,  and  in  ascertaining 
such  intent  the  deed  is  to  be  interpreted  as  a  whole,  and  the  subjeet 
matter  and  the  surrounding  circumstances  are  to  be  considered  ;  and 
if  the  deed  bears  on  its  face  evidence  that  it  was  drawn  up  by  an  un- 
skilled draughtsman,  unacquainted  with  the  technical  meaning  and 
force  of  the  terms  used,  greater  latitude  of  construction  must  be  in- 
dulged than  in  cases  where  the  instrument  appears  to  be  skillfully 
drawn. 

2.  When  **heirK  of  her  hody^^  are  terms  of  tm r chase. — In  a  deed  of 
gift  from  a  husband,  in  which  he  conveys  to  his  wife  "and  the  heirs 
of  her  body  by  myself  as  husband,"  especially  excluding  in  said  deed 
all  rights  of  inheritance  or  other  rights  of  the  heirs  of  the  wife  by 
any  other  person,  and  when  there  were  living  children  of  the  grantor 
by  his  said  wife  at  Che  time  of  the  conveyance,  the  terms  used  must 
be  construed,  not  as  words  of  limitation  and  inheritance,  but  as 
descriptive  of  a  class  of  persons  to  take  under  the  deed  as  pur- 
chasers ;  and  the  estate  so  created  in  the  wife  is  not  an  estate 
tail. 

3.  Estoppel. — When  the  respondent  to  a  bill  to  set  aside  a  sale 
under  a  mortgage  claims  title  to  and  through  a  purchaser  at  the 
mortgage  sale,  the  mortgage  having  been  executed  by  the  grantor 
of  the  complainant,  he  is  estopped  from  denying  that  the  mortgagor 
had  title  to  the  land,  he  being  the  common  source  of  title  to  both 
parties. 

4.  When  a  sale  under  mortgage  premature. — ^The  recitals  in  a  mort- 
gage that  it  was  given  to  secure  an  indebtedness  evidenced  by  "tw^o 
promissory  notes,  .  .  payable  as  described  in  a  conveyance  of  the 
date"  of  the  execution  of  the  mortgage,  and  that  it  was  given  to  se- 
cure "the  true  and  prompt  payment  of  the  same"  by  a  certain  day 
mentioned  in  the  mortgage,  in  the  absence  of  the  conveyance  referred 
to  and  of  facts  showing  that  one  of  the  notes  fell  due  prior  to  the 
date  named  in  the  mortgage,  will  be  construed  to  mean  that  if  the 
mortgage  debt,  or  any  part  thereof,  remained  unpaid  after  the  day 
named  in  the  mortgage,  the  mortgagee  would  liave  the  right  to  sell 
under  the  power ;  and  a  sale  prior  to  that  date  is  premature. 

Appeal  from  the  Chancery  Court  of  St  Clair. 

Heard  before  the  Hon.  S.  K.  MgSpadden. 

The  bill  in  this  case  was  filed  March  8,  1890,  by  the  ap- 
pellants against  the  appellees.  It  appears  from  tne  allega- 
tions of  the  bill,  that  on  March  8,  I8d0,  Wesley  Goodwin, 
being  seized  and  possessed  of  certain  lands  described  in  the 
bill,  executed  together  with  his  wife,  Melissa  D.  Goodwin, 
to  James  McLaughlin,  and  W.  S.  Forman,  as  administrators 
of  the  estate  of  James  Forman,  deceased,  a  mortgage  deed 
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for  $1,000  fo  secure  the  payment  of  the  purchase-money  for 
said  land,  said  mortgage  debt,  as  recited  therein,  being  due 
and  payable  October  1st,  1882;  that  in  1880  or  1881;  Wesley 
Groodwm  paid  on  said  mortgage  debt  $90 ;  that  afterwards, 
on  January  5th,  1881,  the  said  Wesley  Goodwin  executed  a 
deed  of  conveyance  to  said  land,  the  granting  clause  in  said 
deed  being  as* follows:  "1,  Wesley  Goodwin,  for  the  love 
and  affection  I  have  for  my  wife  Melissa  D.  Goodwin,  as 
well  as  for  other  good  and  valuable  consideration,  do  hereby 
give,  grant,  enfeoff  and  convey  to  the  said  Melissa  D.  Good- 
win and  the  heirs  of  her  body  by  myself  atS  husband,"  cer- 
tain described  land.  The  habendum  clause  of  said  deed  is 
set  out  in  the  opinion.  The  bill  further  alleges  that  in  May,  - 
1881,  the  said  Wesley  Goodwin  died  intestate,  leaving  sur- 
viving him  his  wife,  Melissa  D.  Goodwin,  and  the  following 
children  by  his  said  wife :  Nelson  (-Joodwin,  Talley  Good- 
win, Leander  Goodwin  and  Laura  Keith,  which  children 
were  in  being  at  the  time  the  said  deed  was  executed  by 
Wesley  Goodwin,  on  January  5th,  1881 ;  and  that  they  are 
the  only  children  Wesley  Goodwin  had  by  his  wife,  Melissa 
Goodwin ;  and  the  bill  avers  that  the  said  Melissa  Goodwin 
and  the  said  children  are  the  grantees  in  said  deed.  The  bill 
further  avers  that  in  December,  1881,  while  Melissa  Good- 
win and  her  children  were  in  the  possession  of  the  said  land, 
the  said  McLaughlin  and  W.  o.  Forman,  as  mortgagees 
aforesaid,  demanded,  and  took  from  her  the  possession  of 
the  land ;  that  they  went  into  possession  thereof ;  and  that 
in  January,  1882,  the  said  James  McLaughlin  and  W.  S. 
Forman  proceeded  to  advertise  the  said  land  for  sale  as  pro- 
vided in  their  said  mortgage,  and  on  February  3,  1882,  they 
sold  the  said  land  under  the  power  of  sale  contained  in  the 
mortgage  for  $1,705,  which  sum  was  paid  by  John  Keith, 
and  a  deed  executed  to  him  by  the  said  mortgagees.  It  is 
further  averred  that  said  John  Keith  went  into  possession 
of  said  land,  and  continued  in  possession  thereof  until  Feb- 
ruary, 1887,  when  he  sold  the  same  to  T.  T.  Scott,  who  went 
into  immediate  possession,  and  has  been  in  possession  thereof 
ever  since.  The  said  Melissa  D.  Goodwin*  who  is  now  Me- 
lissa D.  Sullivan,  and  the  above  mentioned  children  of  her 
and  the  said  Weslev  Goodwin,  deceased,  are  the  complain- 
ants in  the  present  Dill ;  and  seek  to  have  the  sale  maile  by 
the  administrators  under  the  power  contained  in  the  mort- 
gage, on  February  3,  1882,  set  aside,  and  to  have  the  rent  of 
said  premises  from  that  time,  with  the  interest,  applied  to 
the  amount  ascertained  to  be  due  upon  the  mortgage  debt, 
and,  upon  the  payment  by  complainants  of  any  other  amount 
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which  may  be  found  to  be  due  thereon,  to  have  said  mort- 
gage cancelled  and  removed  as  a  cloud  upon  complainants' 
title.  The  said  administrators,  and  the  heirs  at  law  of  James 
Forman,  deceased,  and  the  said  John  Keith,  and  T.  T.  Scott 
are  made  parties  defendant.  All  of  the  defendants  except 
T.  T.  Scott  joined  in  a  demurrer  to  the  bill  as  amended,  and 
assigned  as  cause  thereof  the  following  grounds :  1st,  that 
complainants  have  a  plain  and  adequate  remedy  at  law ;  2d, 
that  there  is  no  equity  in  the  bill,  because  the  complainants 
show  therein  that  the  lands  in  controversy  were  sold  by  the 
administrators  under  a  power  of  sale  contained  in  the  mort- 
gage, and  that  more  than  two  years  have  elapsed  since  the 
said  sale ;  3d,  that  the  complainants  fail  to  snow  that  they 
have  any  present  interest  or  estate  in  the  lands  in  contro- 
versy ;  4th,  the  same  grounds  as  the  third ;  5th,  that  they 
fail  to  aver  or  show  that  the  defendants,  James  M.  Mc- 
Laughlin and  W.  S.  Forman,  as  administrators  of  the  estate 
of  James  Forman,  deceased,  or  otherwise,  had  any  lawful 
authority  to  sell  the  land,  the  subject-matter  of  this  suit,  so 
as  to  invest  Wesley  Goodwin,  under  whom  complainants 
claim,  with  any  title  to  said  land  ;  6th,  that  the  complainants 
show  by  their  bill  that  the  title  to  the  land  in  controversy 
has  never  in  any  lawful  or  equitable  way  been  divested  out 
of  the  heirs  of  tJames  Forman,  deceased ;  7th,  that  the  com- 
plainants fail  to  aver  or  show  when  the  first  note  mentioned 
m  the  mortgage  fell  due  ;  8th,  that  the  bill  fails  to  show  that 
no  default  was  made  by  Wesley  Goodwin,  or  those  claiming 
under  him,  in  the  payment  of  tne  first  note  mentioned,  before 
the  sale  bv  the  mortgagees  on  February  3,  1882 ;  9th,  that 
the  bill  fails  to  show  that  there  was  not  such  default  made 
in  the  payment  of  the  mortgage  debt  or  any  part  thereof, 

Brior  to  February,  1882,  as  would  authorize  the  mortgagees, 
[cLaughlin  and  Forman,  to  foreclose  their  mortgage ;  10th, 
the  bill  fails  to  show  that  the  sale  made  by  the  mortgagees 
on  Februj^ry  3,  1882,  was  not  binding  and  valid  under  the 
terms  of  the  mortgage ;  11th,  there  is  a  misjoinder  in  the  par- 
ties complainant,  in  that  said  Laura  £.  Keith,  Nelson  Good- 
win, Talley  Goodwin  and  Leander  Goodwin,  are  not  proper 
parties  complainant  to  the  suit ;  12th,  because  the  bill  does 
not  show  that  the  above  mentioned  children  of  Wesley 
and  Melissa  D.  Goodwin  are  proper  parties  complainant  to 
this  suit ;  13th,  that  the  bill  shows  that  the  said  Melissa  D. 
Sullivan  is  the  only  proper  party  complainant  to  this  suit ; 
and  14th,  there  is  a  misjoinder  of  parties  defendant  to  this 
suit,  in  this,  that  the  cliildren  of  James  Forman,  deceased, 
are  not  proper  parties  defendant     The  defendant,   T.  T. 

XCIX. 
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Scott,  demurred  to  the  bill  on  the  following  ground  :  **That 
it  appears  from  and  by  the  bill  that  the  complainants  Laura 
E.  Keith,  Nelson  Goodwin,  Talley  Goodwin  and  Leander 
Goodwin  have  no  interest  in  the  matter  in  controversy,  and 
are  improper  parties  to  this  suit." 

Upon  the  submission  of  the  cause  on  the  demurrers,  the 
chancellor  decreed  that  the  demurrer  of  the  defendant  Scott 
was  well  taken,  and  sustained  the  same.  He  also  sustained 
the  5,  6,  7,  8,  9,  10,  11,  12,  and  13,  grounds  of  demurrer  in- 
terposed by  the  other  defendants,  and  overruled  the  1,  2,  3, 
4  and  14,  grounds  of  said  demurrer.  This  appeal  is  prosecuted 
by  the  complainants  in  the  court  below ;  and  the  chancellor's 
decree  upon  the  demurrers  is  assigned  as  error. 

M.  M.  Smith,  for  appellant. — (1.)  The  respondents  were 
estopped  from  denying  title  of  Wesley  Goodwin,  the  mort- 
gagor.— Pollard  V,  Cocke,  19  Ala.  188 ;  Housto7i  v,  Farris,  71 
Ala.  570;  Tenn.  &  Coosa  B.  K  Co.  v.  East  Ala,  B.  B.  Co., 
75  Ala.  516.  (2)  The  mortgage  was  prematurely  foreclosed. 
McLean  v.  Presley's  Admrs.,  56  Ala.  211 ;  Johnson  v.  Buck- 
havits,  77  Ala.  276.  (3)  There  was  no  misjoinder  of  parties. 
FeUows  V,  Tann,  9  Ala.  999;  PoxoiXi  v,  Glenn,  21  Ala.  458; 
fViUiams  v.  McConico,  36  Ala.  22;  Bol)et^tson  v.  Johnsimi,  36 
Ala.  197 ;  Sprague  v.  Tyson,  44  Ala.  228 ;  May  v.  Bicliie,  65 
Ala.  602;  Powe  v.  McLeod,  76  Ala.  418;  fViJck  v,  McGraw, 
91  Ala.  631. 

W.  M.  BiiOOKS,  and  John  W.  Inzer,  contra,  cited  Musina  v. 
Bartlett,  8  Port  277;  Etving  v.  Standifur,  18  Ala.  400;  Uoyd 
V.  Bamho,  35  Ala.  709 ;  Young  v.  Kinnebreio,  36  Ala.  97 ;  Mc, 
Lean  v.  Presley's  Admrs.,  56  Ala  211 ;  Smith  v.  Greer,  88 
Ala.  414;  o  Brick.  Dig.,  p.  301,  §§  70-74. 

THOEINGTON,  J.— The  bill  in  this  case  seeks  to  charge 
mori^agees  in  possession  with  rents,  which  it  is  alleged  are 
equal  in  amount  to  the  mortgage  debt,  and  to  have  the  mort- 
gage satisfied  from  such  rents,,  and  cancelled  as  a  cloud  on 
complainants*  title ;  and  there  is  an  oflFer  in  the  bill  to  pay 
any  balance  of  the  mortgage  debt,  if  the  rents  should  prove 
insufficient  for  that  purpose. 

The  principal  question  for  the  decision  of  this  court 
involves  the  construction  of  a  deed  made  by  Wesley  Good- 
win, January  11,  1881,  to  his  wife  and  children,  who  are  the 
complainants,  and  filed  the  bill  after  his  death.  The  deed, 
in  consideration  of  natural  love  and  affection,  conveys  unto 
"the  said  Melissa  Goodwin  and  the  heirs  of  her  body  by 
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myself  as  husband  the  following  described  property," 
being  the  same  set  forth  in  the  bill.  The  hcthendum  and  ten- 
endum  clause  of  the  deed  is  as  follows,  to- wit :  "To  have 
and  to  hold  to  the  said  Melissa  D.  Goodwin  and  the  heirs 
of  her  body  by  myself  as  husband,  and  to  her  assigns,  in 
the  right  and  for  tne  interest  of  her  said  heirs  as  aforesaid, 
hereby  specially  excluding  all  and  every  right  of  inheritance 
or  other  rights  of  the  heirs  of  Melissa  D.  Goodwin  by  any 
person  or  persons  other  than  myself." 

By  an  amendment  to  the  bill  it  is  averred  that  Wesley 
Goodwin,  the  grantor,  was  at  the  date  of  the  deed  in  de- 
clining health ;  that  the  property  conveyed  constituted  sub- 
stantially all  the  property  he  then  owned ;  that  his  wife,  one 
of  the  grantees,  then  had  living  children  by  a  former  hus- 
band ;  that  Wesley  Goodwin's  desire  and  intention  in  exe- 
cuting the  deed  was  to  provide  for  his  wife  and  his  own 
children  by  her;  and  that  the  words  in  the  deed,  "heirs  of 
her  body  by  myself  as  husband,"  were  so  used  "  to  show 
that  all  other  heirs  and  children  of  his  said  wife  were  ex- 
cluded from  taking  or  holding  any  interest  in  said  lands  un- 
der or  by  virtue  of  said  deed ;"  that  it  was  the  grantor's 
intention  to  convey  said  property  by  said  deed  to  his  wife 
and  children  jointly,  and  "  the  draughtsman  thereof  inad- 
vertently used  in  said  deed  the  term  lieira  of  her  body  by  him 
as  hushmd,  instead  of  her  children  by  him"  that  said  grantor 
was  illiterate  and  unlearned  in  legal  terms,  and,  not  know- 
ing the  eflfect  of  the  technical  terms  used  in  the  deed,  sup- 
posed and  believed  he  was  conveying  the  lands  to  his  wile 
and  her  children  by  him  as  husband,  who  are  complainants 
in  the  bill,  and  were  living  when  the  deed  was  maoe. 

Demurrers  to  the  bill,  before  and  after  the  amendment 
thereto,  were  filed  by  respondents,  on  the  ground  of  mis- 
joinder of  parties  complainant,  and  also  on  other  grounds 
that  will  be  briefly  noticed  hereinafter. 

The  decree  of  the  Chancery  Court  on  the  demurrers  can 
only  be  sustained  on  the  theory  that  the  deed  in  question 
creates  in  Mrs.  Goodwin  an  estate-tail,  which,  by  the  stat- 
ute (Code  1886,  §  1825),  is  converted  into  an  absolute  fee- 
simple  estate ;  that  her  children,  therefore,  having  no  inter- 
est in  the  land,  are  improperly  joined  with  her  as  complain- 
ants in  the  suit. 

The  controlling   inquiry  is   as   to   the   intention   of  the 

(grantor.  What  estate  and  interest  did  he  intend  to  create 
)y  the  deed?  In  ascertaining  such  intent,  the  deed  is  to  be 
interpreted  as  a  whole,  and  the  subject-matter  and  surround- 
ing circumstances  are  to  be  considered.  In  looking  to  the 
xcix. 
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whole  structure  of  the  deed,  if  it  is  found  to  bear  on  its 
face  evidence  that  the  draughtsman  was  not  skilled  in  draw- 
ing such  instrument,  that  he  was  unacquainted  with  the 
technical  meaning  and  force  of  the  terms  used,  greater  lati- 
tude of  construction  must  be  indulged,  than  in  cases  where 
the  instrument  appears  to  have  been  skillfully  drawn  by  one 
acquainted  with  the  force  and  meaning  of  the  technical  ex- 
pressions employed. 

Wesley  Goodwin,  the  grantor  in  this  deed,  had  married  a 
widow  with  children  by  a  former  husband ;  there  were  also 
children  of  her  marriage  with  him,  and  children  of  each  class 
were  living  at  the  time  of  the  execution  of  the  deed.  The 
property  conveyed  constituted  substantially  all  the  grantor's 
estate ;  he  was  in  failing  health,  was  illiterate,  and  unac- 
quainted with  the  meaning  and  effect  of  technical  terms  in 
conveyances ;  and  in  some  particulars  the  deed  is  inartifi- 
cially  drawn.  Whatever  technical,  legal  operation  and 
effect  the  language  employed  in  the  deed  may  have  in  and 
of  itself,  when  subjected  to  the  light  of  these  surrounding 
or  attendant  circumstances,  it  can  have  but  one  meaning. 
It  is  obvious  that  the  intention  of  the  grantor  was  to  make 
provision  to  the  extent  of  his  means,  and  in  his  life-time, 
for  his  wife  and  his  own  children  by  her,  to  the  exclusion 
of  her  children  by  a  former  husband.  The  consideration 
of  the  deed  is  mutual  love  and  affection,  and,  under  the 
circumstances,  this  was  the  most  natural  direction  and  ex- 
pression of  the  grantor's  bounty;  and  we  think  the  deed 
may  be  so  construed  as  to  render  it  effectual  to  carry  out 
that  purpose. 

The  language  in  the  deed,  "heirs  of  her  body  by  myself 
as  husband,"  unrestricted  by  any  other  terms  of  tne  (feed ; 
and  in  the  absence  of  living  children  of  the  wife  by  the 
grantor,  would  create  an  estate-tail  special  at  the  common 
law,  upon  which  our  statute  (Code,  1886,  §  1825),  would  ope- 
rate.—1  Wash,  on  Keal  Prop.,  (5  Ed.),  p.  108,  §  33 ;  May  v. 
Ritchie,  65  Ala.  602.  But,  it  being  evident  that  the  word 
"heirs"  is  used  as  the  equivalent  of  children,  and  there  be- 
ing living  children  of  the  grantor  by  his  wife  Melissa,  at  the 
time  the  deed  was  executed,  the  terms  employed  in  the  deed, 
and  quoted  above,  must  be  construed,  not  as  words  of  limi- 
tation and  inheritance,  but  as  a  description  of  a  class  of  per- 
sons to  take  under  the  deed  as  'purchasers,  and  the  language  is 
sufficiently  definite  and  certain  to  be  operative  for  that  pur- 
pose.— Slayton  v,  Blount,  98  Ala.  575 ;  Hamilton  v.  Pitcher, 
53  Mo.  334 ;  1  Devlin  on  Deeds,  §  184  The  deed,  therefore, 
did  not  create  an  estate-tail  in  Mrs.  Goodwin,  but  it  vested 
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the  property  in  her  and  her  children  by  the  grantor,  then 
living ;  and  there  being  nothing  in  the  deed  from  which  it 
can  be  inferred  that  the  grantor  intended  to  postpone  the 
interest  of  the  children,  the  title  to  the  property  vested  in 
them  immediately,  jointly  and  equally  with  their  mother ; 
but  whether  subject  to  diminution  by  the  subsequent  birth 
of  other  children  of  her  marriage  with  the  grantor,  we  do 
not  decide,  as  it  is  not  a  question  in  this  case. —  JVikle  v. 
McOraw,  91  Ala.  631 ;  May  v.  Ritchie,  65  Ala.  602  ;  Vamer 
V,  Young's  Executor,  56  Ala.  260 ;  Robertson  v,  Pettibone  & 
Johnson,  36  Ala.  197  ;  Vangant  v.  Morris,  25  Ala.  285  ;  PotoeU 
V.  Glenn,  21  Ala.  459 ;  Mims  v.  Stewart,  21  Ala.  682. 

In  the  case  of  Varner  v.  Young's  Executor,  supra,  the  lan- 
guage of  the  deed  construed  is  substantially  the  same  as  in 
uie  deed  we  are  now  considering,  and  there  was  a  living 
child  of  the  grantee  at  the  time  the  deed  was  executed.  The 
court  said:  "The  words  by  which  the  slaves  are  conveyed,  if 
employed  in  a  conveyance  of  title  to  land,  would  have  created 
an  estate-tail  at  common  law.*'  This  was  intended  simply 
as  a  declaration  of  the  legal  effect  and  operation  of  the 
words  or  terms  then  under  consideration,  when  employed 
in  conveyances  of  land  jpjenerally,  unrestricted  or  unexplain- 
ed by  otner  portions  ot  the  instrument,  and  without  refer- 
ence to  whether  there  were  or  not  living  children  of  the 
grantee  at  the  date  of  the  conveyance.  The  case  is,  there- 
fore, not  to  be  considered  as  asserting  a  doctrine  contrary 
to  that  herein  announced. 

It  follows  from  what  has  been  said  that  the  Chancery 
Court  erred  in  sustaining  the  several  grounds  of  demurrer 
for  misioinder  of  parties  complainant. 

The  fact  that  the  deed  was  made  directly  to  Mrs.  Good- 
win by  her  husband,  instead  of  by  the  intervention  of  a 
third  person  as  trustee,  and  that,  therefore,  only  an  equity 
was  thereby  vested  in  her  and  not  the  legal  title,  can  not 
change  the  result.  Whatever  residuum  of  title  may  have 
continued  in  the  husband  after  the  execution  of  the  deed, 
passed  out  of  him  by  his  death,  and  into  his  heirs  before 
the  hilt  was  filed ;  so  that  the  complainants,  who  are  shown 
to  be  the  only  children  of  the  grantor,  and  their  mother, 
Mrs.  Goodwin,  represented  the  entire  fee  in  the  land,  and 
were  properly  joined  as  complainants. — Powe  v.  McLeod,  76 
Ali  418. 

What  has  been  said  disposes  of  the  demurrer  filed  by  ap- 
pellee, Scott,  and  also  the  11th,  12th  and  13th  grounds  of 
the  demurrer  filed  by  the  other  appellees  and  sustained  by 
the  Chancery  Court 

Vol.  xcix. 
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The  fifth  and  sixth  grounds  of  the  last  mentioned  de- 
murrer were  improperly  sustained^  for  the  reason  that  it 
does  not  appear  from  the  bill  or  the  exhibits  thereto  that 
the  land  was  sold  by  McLaughlin  and  Forman,  as  adminis- 
trators of  the  estate  of  James  Forman,  deceased,  or  that  the 
title  to  the  land  mortgaged  was  ever  in  James  Forman.  If, 
however,  taking  the  bill  most  strongly  against  the  pleader, 
the  mere  recital  in  the  mortgage,  that  it  was  executed  to 
secure  the  purchase-money  for  the  land,  gives  rise  to  the 
presumption  that  the  lands  were  sold  by  the  administrators, 
instead  of  by  their  intestate  in  his  life-time,  still,  all  the  re- 
spondents who  file  the  demurrers  have,  as  th6  bill  shows, 
no  claim  or  interest  in  the  property  except  through  Wesley 
Goodwin,  the  grantor  in  the  deed  to  appellants ;  he,  there- 
fore, being  the  common  source  througn  which  all  the  par- 
ties claim,  they  are  estopped  from  denying  that  he  had  title 
to  the  lands. —  Term,  dc  Coosa  R.  R.  Co.  v.  East  Ala,  R.  R. 
Co.,  75  Ala.  516 ;  Houston  v.  Farris,  71  Ala.  570 ;  Pollard  v. 
Cocke,  19  Ala.  188. 

The  7th,  8th,  9th  and  10th  grounds  of  demurrer  were  also 
improperly  sustained.  It  appears  distinctly  from  the  alle- 
gations of  the  bill  that  the  entire  sum  secured  by  the  mort- 
gage became  due  by  its  express  terms  on  the  Ist  day  of  Oc- 
tober, 1882,  for  all  purposes  of  foreclosure,  and  there  is 
nothing  in  the  exhibits  to  the  bill  to  contradict  or  neutral- 
ize that  averment.  The  language  of  the  mortgage  is : 
"Whereas  we  are  indebted  •  •  •  in  the  sum  oi  one 
thousand  dollars  in  two  promissory  notes,  five  hundred  dol- 
lars each,  and  payable  as  described  in  conveeyance  of  this 

date  ; now,  therefore,  to  secure  said  James 

M.  McLaughlin  and  William  S.  Forman  in  the  true  and 
prompt  payment  of  the  same  on  the  Ist  day  of  October, 
1882,  &c.  And  further,  "but  if  default  be  made  in  the  pay- 
ment of  said  amount,  or  any  part  thereof,  then"  &c.  With- 
out intending  to  indicate  what  our  ruling  on  this  question 
would  be,  if  it  appeared  from  the  allegations  of  the  bill,  or 
the  exhibits  thereto,  that  one  of  the  mortgage  notes  fell  due 
prior  to  February,  188:4,  when  the  mortgage  sale  was  made, 
we  are  constrained  to  hold,  in  the  absence  of  such  fact,  that 
the  language  quoted  above  simply  means  that,  if  the  mort- 
gage deot  or  any  part  thereof  remained  unpaid  after  the  1st 
day  of  October,  1882,  the  mortgagee  should  have  the  right 
to  sell  under  the  power  contained  in  the  mortgage.  The 
conveyance  referred  to  in  the  mortgage,  as  containing  a  de- 
scription of  the  notes  secured  by  the  mortgage,  is  not  ex- 
hibited with  the  bill,  and  in  its  absence  it  can  not  be  assumed, 
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in  the  face  of  the  positive  allegations  of  the  bill  to  the  con- 
trary, that  either  note. secured  by  the  mortgage  matured 
prior  to  the  1st  day  of  October,  1882.  Taking  the  allega- 
tions of  the  bill  to  be  true,  as  we  must  on  demurrer,  tne 
foreclosure  was  premature  and  unauthorized. 

The  Chancery  Court  erred  in  its  decree  sustaining  the 
grounds  of  demurrer,  as  shown  by  the  assignments  of  error, 
and  its  decree  is  accordingly  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Corey  v.  Wad$$worth« 

Bill  in  Equity  to  Set  Aside  Sale  by  a  Corporation  as  Framlu- 

lent 

1.  The  cajntal  stock  of  a  corporation  n  tru^t  fund  in  the  hands  of  di- 
directors. — The  governing  body  or  directors  of  a  corporation  hold  the 
capital  stock  therein  as  a  trust  fund,  in  order  that  it  may  be  pre- 
served and  administered,  primarily,  for  the  benefit  of  creditors,  and 
secondarily,  for  the  benefit  of  the  stockholders. 

2.  Insolvent  corporation;  officer  or  director  can  not  he  a  preferrrd 
creditor, — A  member  of  the  governing  body  of  an  insolvent  corpora- 
tion, of  which  corporation  he  is  a  non-secured  creditor,  can  not  be 
made  a  preferred  creditor  in  the  administration  or  disposition  of  the 
corporate  assets ;  but  the  assets  must  be  distributed  pro  rata  among 
all  the  non-secured  creditors.  If,  however,  valid  liens  have  been 
created  in  favor  of  such  officer  or  member,  supervening  insolvency 
can  not  destroy  or  impair  them. 

3.  Same. — The  directors  or  officers  of  an  insolvent  corporation  are 
trustees  for  the  creditors,  and  must  manage  its  property  and  assets 
with  strict  regard  to  the  interests  of  its  creditors ;  and  if  they  are 
themselves  creditors,  while  the  insolvent  corporation  is  under  their 
management,  they  can  not  secure  to  themselves  any  preferment  or 
advantage  over  other  creditors. 

4.  When  corporation  is  insolvent. — A  corporation  is  insolvent,  when 
its  assets  are  insufficient  for  the  payment  of  its  debts,  and  it  has 
ceased  to  do  business,  or  has  taken,  or  is  about  to  take  a  step,  which 
will  practically  incapacitate  it  from  conducting  the  corporate  enter- 
prise with  reasonable  prospect  of  success,  or  its  embarrassment  is 
such  that  early  suspension  and  failure  must  ensue. 

Appeal  from  the  City  Court  of  Decatur,  sitting  in  equity. 

Heard  before  the  Hon.  W.  H.  Simpson. 

The  bill  in  this  case  was  filed  by  the  apnellee,  W.  W. 
Wadsworth,  on  January  20,  1891,  against  tne  appellant, 
Lorenzo  Corey,  and  the  Decatur  Building  Supply  Company. 

xoix. 
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The  prayer  of  the  bill  was  to  have  a  pretended  sale  and 
transfer,  by  the  Decatur  Building  Supply  Company  to  the 
defendant  Corey,  set  aside  as  fraudulent  and  void,  and  that 
the  said  Corey  be  required  to  account  for  the  value  of  the 
assets  of  the  said  Building  Supply  Conipany,  transferred  to, 
appropriated  and  converted  by  him.  The  facts  alleged  in 
the  bill  are  set  out  at  length  in  the  opinion. 

The  respondent  Corey  demurred  to  the  bill  on  the  fol- 
lowing grounds  :  Ist.  That  while  the  bill  shows  the  respon- 
dent Corey  was  a  creditor  of  the  said  Decatur  Building 
Supply  Company,  and  received  the  property  alleged  to  have 
been  conveyed  to  him,  in  payment  and  extinguishment  of 
such  liability,  it  does  not  aver  that  said  property  was 
received  at  an  unfair  or  unreasonable  value.  2A  That  it  is 
shown  by  said  bill  that  the  respondent  Corey  received  the 
property  in  extinguishment  of  a  debt  due  him  from  the 
building  Supply  Company,  but  it  is  not  shown  that  the 
price  was  inadequate  to  the  value  of  the  property,  or  that 
a  benefit  was  reserved  to  said  company.  3d.  It  is  shown 
that  the  respondent  Corey  was  a  creditor  of  said  company, 
and  although  it  is  averred  that  the  effect  of  the  sale  to 
him  was  to  liinder,  delay  and  defraud  the  creditors  of  said 
company,  it  is  not  shojvn  by  said  bill  that  the  said  Corey 
went  beyond  the  purpose  of  extinguishing  the  liability  of 
said  company  to  him.  4th.  The  said  bill  seeks  to  set  aside 
as  fraudulent  the  sale  by  said  companv  to  Corey,  and  at  the 
same  time  alleges  the  conversion  by  him  of  certain  assets 
of  the  company,  and  seeks  an  account  for  the  same.  5th. 
Multifariousness.  6th  and  7th.  That  the  bill  was  vague, 
uncertain  and  indefinite. 

Upon  the  submission  of  the  cause,  upon  this  demurrer, 
the  court  overruled  it;  and  the  decree  in  this  behalf  is  here 
assigned  as  error. 

Bbickell,  Harris  &  Eyster,  for  appellant  (No  brief  came 
into  the  hands  of  the  reporter.) 

E.  W.  Gk)DBEY,  contra, — 1.  Corey's  position  as  director  and 
president  imposed  upon  him  the  obligations  of  a  trustee  to 
the  corporation  and  its  stock-holders.  But  when  the  cor- 
poration's insolvency  supervened,  neither  the  corporation, 
nor  its  stockholders  (as  such)  could  have  any  pecuniary 
interest  whatever  in  its  property.  The  officers  then  became 
trustees  for  the  creditors,  who  were  the  only  class  who 
could  honestly  have  any  actual  interest  in  its  assets.  If 
an  officer  holds  a  debt  against  the  company,  he  is  forbidden 
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by  all  the  the  laws  of  trusts,  and  by  eTery  consideration  of 
public  policy  and  sound  reason,  from  preferring  himuelf. 
Bank  of  St  Marys  v.  St  John,  Powers  &  Co.,  25  Ala.  566, 
611 ;  Wait  on  Insolvent  Corporations,  507 ;  2  Morawetz  on 
Corporations,  §  787 ;  Olncy  v,  Goiuxnicut  Land  Co.,  18 
Atlantic  Reporter,  181 ;  2  Waterman  on  Corporations,  133, 
139  ;  Drury  v.  Cross,  7  Wallace  299  ;  Hoioe  v.  Sandford  Fork 
dk  Tool  Co.,  44  Fed.  Rep.  231 ;  Lippincott  v.  Carriage  Co., 
25  Fed.  Rep.  577;  Consolidated.  Tank  Line  Co.  v.  Kansas 
City  Varnish  Co.,  45  Fed.  Rep.  7 ;  Sweeney  v.  Grape  Sugar 
Co.,  8  American  State  Rep.  89  ;  Richards  v.  New  Hampshire 
Lisurance  Co.,  43  New  Hampshire  263 ;  Haywood  v.  Livocin 
Lumber  Co.,  64  Wis.  639 ;  Beax^h  v.  Miller,  130  111.  162  ;  23 
American  Law  Review,  1011 ;  Roseboom  v.  Warner,  23  N.  E. 
Rep.  339;  Sicardi  v.  Keystone  Oil  Co.,  24:  Atlantic  Repor- 
ter 163. 

2.  The  pretended  liability  ostensibly  extinguished  by  the 
sale  by  the  insolvent  corporation  to  its  president,  Corey,  was 
not,  strictly  speaking,  a  contingent  one ;  but  when  the  cor- 
poration became  hopelessly  insolvent,  the  contingent  liabil- 
ity of  Corey,  as  a  surety,  became,  to  a  great  extent,  fixed 
and  absolute.  A  large  number  of  the  adjudged  cases  deny- 
ing the  director's  right  to  a  preference  arose  upon  a  state 
of  facts  similar  to  the  present — the  director  being  only  a 
surety. — Olney  v.  Land  Co.,  supra;  Drury  v.  Cross,  supra: 
Howe  V.  Sand/o7'd  Fork  d  Took  Co.,  supra;  Consoltaated 
Tank  Line  Co.  v.  Kansas  City  Varnish  Co.,  supra;  Roseboom 
V.  Warner,  supra. 

3.  In  addition  to  being  surety  of  the  Supply  Company, 
with  respect  to  the  debt  it  pretended  to  be  owing  the  banx, 
and  President  and  a  Director  of  the  Supply  Company,  Corey 
was  also  a  heavy  stockholder,  and  a  director  in  the  creditor 
bank  ;  and  when  Corey  took  the  goods  in  payment  of  the 
debt  due  the  bank,  he  not  only  secured  a  preference  to  him- 
self individually,  but  also  at  the  same  time  and  by  the  same 
act  secured  a  preference  and  the  payment  of  an  otherwise 
almost  worthless  debt,  with  usurious  interest,  to  the  fiscal 
institution,  in  which  he  was  very  largely  interested. 

4  The  bill  and  exhibits  show  that  all  the  executive  offi- 
cers of  the  insolvent  corporation,  who  could  have  been  in- 
strumental in  making  the  sale  to  Corey,  were  either  co- 
guarantors  with  Corey  of  the  pretended  debt  to  the  bank, 
or  directors  or  stockholders  in  the  bank  (some  had  all  three 
of  these  connections)  except  Hoy,  the  General  Manager, 
and  he  was  Corey's  brother-in-law ;  and,  therefore,  there 
was  no  one  present  interested  in  seeing  that  even  common 
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fairness,  within  the  scope  of  the  transaction,  should  pre- 
vail. It  was  to  the  direct  pecuniary  interest  of  each  officer, 
that  this  particular  debt  should  be  gotten  rid  of ;  it  was  not 
to  the  interest  of  any  one  of  them,  that  value  should  be 

Said.  Every  interest  there  assembled  or  consulted  was  in 
irect  hostility  to  the  interests  of  these  general  creditors. 
A  sale  under  such  circumstances  is  in  contravention  of 
sound  public  policy. 

5.  By  this  sale,  if  not  otherwise,  the  corporation  was 
gutted.  All  the  sash,  doors,  blinds,  transoms  and  shingles 
were  disposed  of.  Dealing  in  these  articles  was  the  chief 
business  of  the  corporation.  Its  chief  official  could  not 
trust  it  till  the  maturity  of  his  debt ;  but  to  pay  that,  not 
yet  due,  must  strip  it  of  every  one  of  the  staples  of  its 
stock. 

6.  If  the  right  of  preference  be  accorded,  no  outside  dealer 
would  extend  credit  to  a  corporation,  since  the  very  wares 
he  might  sell,  could  and  would  be  used  to  pay  the  director, 
whose  debt  was  kept  secret  or  simulated,  to  the  total  exclu- 
sion of  the  general  outside  creditors. 

7.  If  the  right  of  preference  be  accorded,  corporate  dis- 
asters will  be  more  frequent  The  failure  of  a  corporation 
entails  no  liability  on  directors  and  does  not  affect  their 
credit  Failure  of  a  natural  person  does  entail  such  conse- 
(^uences.  Individual  profit,  at  the  expense  of  the  corpora- 
tion, will  be  the  rule. 

STONE,  C.  J. — The  present  case  is  an  appeal  from  an  in- 
terlocutory order  of  tne  City  Court,  sitting  in  equity,  by 
which  Corey's  demurrer  to  Wadsworth's  bill  was  overruled. 
The  case  presents  a  question  of  very  grave  importance  to 
the  commercial  world. 

The  substantial  facts  of  the  case  made  by  the  bill  are  as 
follows : 

At  a  time  anterior  to  the  latter  part  of  the  year  1887, 
"The  Decatur  Building  Supply  Company"  was  incorporated 
under  the  general  laws  of  Alabama,  Decatur  being  the  place 
of  its  business  habitation.  Wadsworth,  the  complainant,  at 
various  times  between  the  latter  part  of  the  year  1887  and 
May  19,  1888,  sold  and  shipped  to  the  Decatur  Building 
Supply  Companv  lumber  and  shingles,  and,  at  various 
dates,  drew  on  the  coiporation  for  payment  at  90  and  120 
days.     The  several  drafts  were  accepted,  but  have  not  been 

f)aid.     The  aggregate  sum  of  the  several  accepted  drafts  is 
ourteen  hundred  dollars,  all  of  which  was  long  past  due 
when  this  bill  was  filed  in  January,  1891.    The  bill  then 
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charges  that  Lorenzo  Corey,  one  of  the  defendants,  became 
a  stockholder  in  said  Decatur  Building  Supply  Company 
"in  the  early  part  of  February,  1888,  and  thereafter  he  l3e- 
came  a  member  of  the  board  of  directors  and  president  of 
said  company,  which  position  he  held  at  the  time  of  the 
occurrence  of  the  matters  and  transactions  hereinafter  com- 

J)lained  of,  and  has  never  resigned  or  been  removed  there- 
rom  ;  and  that  at  the  time  he  so  became  connected  with  the 
said  Decatur  Building  Supply  Company  the  same  was  pros- 
perous and  in  a  solvent  condition.  '  The  bill  then  avers 
that  about  the  fifteenth  of  May,  1888,  the  said  Corey,  to- 
gether with  others,  oflScers  and  stock-holders  of  said  corpo- 
ration, entered  into  an  agreement  with  the  Exchange  Bank, 
by  which  they  bound  themselves  as  sureties,  or  guarantors 
of  said  Decatur  Building  Supply  Company,  for  the  payment 
to  the  bank  of  such  indebtedness  as  the  Building  Supply 
Co.  might  incur,  not  exceeding  six  thousand  dollars.  It  was 
then  charged  that  before  the  end  of  June,  1888,  it  was  "pre- 
tended" that  the  bank  had  lent  to  the  Building  Supply 
Company  said  sum  of  six  thousand  dollars,  and  had  taken 
its  notes  therefor,  due  at  sixty  and  ninety  days. 

The  remaining  charges  of  the  bill,  material  to  the  case  in 
hand,  may  be  summarized  as  follows :  One  Hov,  brother- 
in-law  of  Corey,  was  general  manager  of  the  Building  Sup- 
ply Co.,  and  was  its  vice-president  From  the  19th  to  23d 
of  July,  1888,  said  company,  through  Corey  and  Hoy,  sold — 
("pretended  to  make  sale  of") — a  large  part  of  its  stock  in 
trade  to  Corey,  in  consideration  that  he  would  and  did  as- 
sume to  pay  and  pay  the  said  debt  of  six  thousand  dollars 
to  the  Exchange  6ank,  of  which  Corey  and  other  officers 
and  stockholders  of  the  Building  Supply  Company  had  bo- 
come  guarantors.  The  said  debt  was  presently  paid  by 
Corey,  and  he  took  possession  of  the  stock  in  trade  so  pur- 
chased, and  removed  it  to  a  building  of  his  own.  This  was 
done  long  before  the  maturity  of  the  debt  to  the  bank,  of 
which  Corey  and  other  officers  of  the  Supply  Co.  were  guar- 
antors. The  bill  then  charges,  that,  "At  the  time  of  the 
aforesaid  pretended  purchase  by  Corey  of  Decatur  Building 
Supply  Company,  it  (the  corporation)  was  hopelessly  insol- 
vent, its  liabilities  aue  and  past  due  being  greater  by  far 
than  its  assets  ;  and  within  three  or  four  days  after  the  con- 
summation of  the  transfer  to  Corey,  on  to-wit,  26th  day  of 
July,  1888,  the  said  Decatur  Building  Supply  Company, 
acting  through  said  Corey  as  its  president,  assigned  all  its 
remaining  assets  to  a  trustee  for  the  benefit  oi  its  general 
creditors,  whose  just  claims  and  demands  against  said  com- 
xcix. 
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pany,  amounted  to  more  than  twenty-two  thousand  dollars ; 
to  pay  which,  property  was  assigned  of  value  not  suflScient 
to  pay  more  than  fifteen  per  cent."  Corey  and  the  Decatur 
Building  Supply  Co.  are  made  defendants  to  the  bill. 

Before  the  demurrer  was  filed  to  the  bill;  it  was  amended, 
so  as  to  make  it  a  ''bill  in  behalf  of  complainant  and  all 
other  creditors  of  the  Building  Supply  Company,  who  may 
come  in  and  make  themselves  parties  complainant  hereto, 
and  assume  their  proportionate  share  of  the  costs."  Under 
this  amendment,  S.  Truscott  came  in  by  petition,  and  united 
in  the  prayer  for  relief. 

The  bill,  in  a  general  way,  charges  that  Corey  took  over- 
pay in  the  matter  of  the  guaranty  for  which  he  with  others 
was  bound.  It  also  charges  that  the  money  advanced  or 
paid  by  the  bank  "was  paid,  not  to  the  Decatur  Building 
Supply  Company,  but  to  the  officers  making  the  guaranty  of 
the  loan,  for  their  own  emolument."  These  questions  need 
no  extended  mention  here.  If  the  Supply  Co.  did  not  get 
the  benefit  of  the  money  advanced  by  the  bank,  of  courae  it 
was  under  no  obligation  to  indemnify  the  guarantors  of  the 
loan  ;  and  in  taking  pay  from  the  Supply  Company  on  that 
account,  Corey  misappropriated  the  assets,  and  rendered 
himself  liable  to  the  creditors  of  the  insolvent  corporation, 
to  the  extent  of  the  misappropriation.  So,  if  he  overpaid 
himself  for  the  liability  ne  was  under  as  guarantor  to  the 
bank,  the  same  rule  will  applj  to  the  excess.  It  is  against 
the  policy  of  the  law  to  permit  the  president,  or  any  director 
of  a  corporation  to  realize  a  personal  profit,  or  side  specula- 
tion, in  any  dealing  he  may  have  with  the  corporation. 
1  Wat.  Corp.,  §  163.  These  matters,  however,  are  not  pressed 
in  argument,  and  we  will  not  consider  them  farther. 

The  question  for  our  consideration,  briefly  stated,  is  this : 
Can  a  member  of  the  governing  body  of  an  insolvent  corpo- 
ration, of  which  corporation  he  is  a  non-secured  creditor, 
be  made  a  preferred  creditor  in  the  administration  or  dispo- 
sition of  the  corporate  assets ;  or,  must  the  assets  be  uis- 
tributed  pro  rata  among  all  the  non-secured  creditors  ?  Of 
course,  if  valid  liens  have  been  created,  supervening  insol- 
vency can  not  destroy,  or  impair  them.  The  question  in 
this  case  has  been  industriously  and  ably  argued  on  both 
sides. 

It  is  the  settled  law  of  this  State  that  a  debtor — a  natural 
person — though  insolvent,  may  of  his  effects,  whether  money 
or  property,  pay  one  or  more  creditors  in  full,  although  he 
thereby  disables  himself  to  pay  his  other  debts.  There  are 
conditions  or  limitations  to  this  right    The  paying  debtor 
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must  not  by  the  transaction  secure  any  benefit  to  himself, 
other  tlian  the  discharge  of  the  obligation  he  rested  under 
to  pay  the  debt.  If  paid  in  property,  it  must  be  at  its  rea- 
sonably fair  market  value.  If  the  jjroperty  be  in  value  so 
much  m  excess  of  the  debt  paid  v^rith  it  as  to  necessitate  a 
substantial  payment  to  the  insolvent  debtor  therefor,  and 
such  substantial  excess  is  so  paid,  this  is  treated  as  securing 
a  benefit  to  the  debtor,  by  enabling  him  to  shufSe  such  ex- 
cess out  of  the  reach  of  his  other  creditors ;  and  the  trans- 
action is  fraudulent.  If  the  preference  of  one  or  more  cred- 
itors by  an  insolvent  debtor  can  withstand  these  tests,  the 
motive  or  purpose  of  the  debtor  in  giving  the  preference 
becomes  an  immaterial  inquiry. — 3  Brick.  Dig.  517,  §§  137-8 ; 
Hodges  v,  Coleman,  76  Ala.  103;  Meyer  v.  SuQyaclier,  Ih  120; 
Shealy  v.  Edioar(h,  78  Ala.  176 ;  Levy  v.  WiUiaina,  79  Ala. 
171;  Leinkauff  V.  FrenA-if ,  80  Ala.  136 ;  Tryon  v.  Floumoy, 
lb.  321;  Montgomery  v,  Bayliss,  96  Ala.  342;  EUisoti  v, 
Moses,  95  Ala.  221  ;  Tiffany  v.  Boatman,  18  Wall  375  ;  Grant 
V.  Nationnl  Bank,  97  U.  S.  80. 

There  are  many  authorities  which  hold  that  a  solvent  and 
going  corporation  can  secure  a  member  of  the  governing 
board  in  the  payment  of  a  debt  due  him ;  and  the  fact  that 
the  corporation  becomes  insolvent  afterwards,  does  not  im- 
pair the  validity  of  his  security.  We  are  not  inclined  to 
question  the  correctness  of  this  principle ;  but  we  will  ex- 
plain hereafter  more  fully,  what  we  mean  by  a  solvent  cor- 
poration.— O'Connor  v.  Coosa  Fur)iace  Co.,  95  Ala.  614; 
Lexington  L.,  F.  <t  M.  Ins.  Co.  v.  Page,  17  B.  Mon.  (Ky.)412; 
Eeichivald  v.  Commercial.  Hotel  Co.,  106  111.  439 ;  PatUding  v. 
Chrome  Steel  (7o.,  94  N.  Y.  334;  Tmn-Lick  OH  Co.  v.  Mar- 
bury,  91  U.  S.  587. 

There  are  some  authorities  which  hold  that  an  insolvent 
corporation  may  make  an  assignment,  preferring  even  its 
own  directors,  or  members  of  its  governing  body,  if  they  be 
creditors  of  the  corporation.  That  the  directors  have  the 
same  rights  as  creditors  of  natural  persons  have,  and  that 
the  relation  they  sustain  to  the  corporation  and  to  its  assets, 
does  not  impair  that  right,  if  in  fact  their  claims  be  bonajldr 
debts  of  the  corporation. —  WhitioeU  v.  Warner,  20  Vt.  43&  ; 
Buell  V.  Buckingham,  16  la.  284 ;  Garrett  v.  Burlington  Plow 
Co.,  70  la.  697;  Planters  Bank  v.  Whittle,  78  Va.  737;  Burr 
V.  McDonald,  3  Grat.  215. 

The  governing  body  or  directory  of  a  corporation  holds 
the  capital  stock  of  a  corporation  in  the  confidence  that  it 
will  be  preserved  and  administered,  primarily  for  the  benefit 
of  creditors,  and  secondarily  for  the  benent  of  the  stock- 

xoix. 
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holders. — Com.  Fire  Inft.  Co.  v.  Board  of  Reveyitie,  ante,  p.  1 ; 
14  So.  Rep.  490 ;  Friend  v.  Foivers,  93  Ala.  114.  As  long 
B^o  as  1824,  Justice  Story,  in  Wood  v.  Dum^ner,  3  Mas. 
(U.  S.)  308,  said  :  "It  appears  to  me  very  clear  upon  general 
principles,  as  well  as  the  legislative  intention,  that  the  cap- 
ital stock  of  banks  is  to  be  deemed  a  pledge  or  trust  fund 
for  the  payment  of  the  debts  contracted  by  the  bank."  In 
Bank  of  St.  Marys  v.  St.  John,  25  Ala.  566-612,  this  court, 
in  1854,  used  this  language :  "The  capital  stock  of  the  bank, 
with  all  its  property  and  assets,  is  to  oe  regarded  as  a  trust 
fund  for  the  payment  of  creditors;  and  the  stockholders, 
directors  and  agents  of  the  bank  are  trustees  for  their  benefit, 
and  as  such  may  be  made  to  discover  and  account  in  chan- 
cery." So,  in  Bradley  u.  FarweV,  1  Holmes,  433,  the  court 
said  :  "The  relation  between  the  directors  of  a  corporation 
and  its  stockholders  is  that  of  trustee  and  cestui  que  trust.*' 
See  Wait  on  Corporations,  p.  507,  Note  1,  and  citations ; 
Elyto^i  Ixind  Co.  v.  Birmivqhmn  Warehouse  Co.,  92  Ala.  407. 

in  Smith  v.  St.  Louis  Mutual  Life  Ins.  Co.,  3  Tenn.  Ch. 
Hep.  502,  that  able  chancellor.  Cooper,  said  :  "Nor  is  it 
denied  that  our  decisions  have  settled  that  the  assets  of  an 
insolvent  corporation  constitute,  under  our  laws,  a  trust- 
fund  for  the  payment  of  creditors  of  the  corporation,  in  the 
order  or  priority  fixed  by  law,  and  if  there  be  no  priority, 
then  pro  rata,  and  that  no  amount  of  diligence  on  the  part 
of  one  or  more  of  the  creditors  can  defeat  the  right  of  others 
to  such  distribution The  object  is,  in  cer- 
tain contingencies,  to  prevent  unseemly  scrambles,  and  to 
secure,  what  equity  delights  in,  equality  of  rights  among  all 
who  are  equally  meritorious." 

We  have  cited  authorities  which  affirm  the  right  of  a  di- 
rector of  an  insolvent  corporation  to  have  himself  made  a 
preferred  creditor  in  a  case  such  as  we  have  in  hand.  There 
are  authorities  the  other  way.  In  2  Morawetz  on  Corpora- 
tions, §  787,  it  is  said :  "The  equitable  interests  of  the  snare- 
holders  and  creditors  are  altered  by  the  insolvency;  and  the 
directors  or  managing  agents,  who  originally  stood  in  the 
fiduciary  relation  to  the  company,  become  placed  in  a  fidu- 
ciary relation  to  its  creditors.  The  powers  of  management 
vested  in  the  directors  of  an  insolvent  corporation,  which 
has  ceased  to  carry  on  business,  are  solely  powers  to  manage 
the  assets  in  trust  for  its  creditors  and  for  their  benefit.  It 
has  been  held,  therefore,  that  the  directors  of  an  insolvent 
corporation  are  bound  to  manage  the  remaining  assets  with 

strict  regard  for  the  interests  oi  its  creditors 

Directors   of  an  insolvent  corporation,   who  have  claims 
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against  the  company  as  creditors,  must  share  ratably  with 
the  other  creditors  in  a  distribution  of  the  company's  assets. 
They  can  not  secure  to  themselves  any  advantage  or  prefer- 
ence over  other  creditors,  by  using  their  powers  as  directors 
for  that  purpose.  These  powers  are  held  by  them  in  trust 
for  all  the  creditors,  and  can  not  be  used  for  their  own 
benefit." 

In  Richards  v,  Netv  Hampshire  Ins,  Co,,  43  N.  H.  263,  the 
head-note  expresses  the  principle  decided  in  the  follow- 
ing language :  "Directors  and  managers  of  insolvent  cor- 
porations are  trustees  of  the  funds,  as  well  for  the  creditors 
as  for  the  corporation,  and  are  bound  to  apply  them  pro 
rata,  and  can  not  use  them  to  exonerate  themselves  to  the 
injury  of  other  creditors." 

In  the  case  of  Hayivood  v.  The  Lincohi  Luinl)er  Co.,  64  Wis. 
639,  the  court  decided,  that  "The  directors  and  officers  of 
an  insolvent  corporation  are  trustees  for  the  creditors,  and 
must  manage  its  property  and  assets  with  strict  regard  to 
their  interests ;  and  if  they  are  themselves  creditors,  while 
the  insolvent  corporation  is  under  their  management,  they 
can  not  secure  to  themselves  any  preference  or  advantage 
over  other  creditors." 

In  Sweeney  v.  Grape  Sugar  Co,,  30  West  Va.  443,  it  was 
held,  that  "Directors  of  corporations  are  trustees  for  the 
corporation,  and  within  the  rule  that  one  holding  a  fiduciary 
relation  to  trust  property  can  not,  either  directly  or  indi- 
rectly, become  the  purchaser  of  such  property,  or  transfer 
it  to  his  own  use,  or  for  his  own  benefit,  and  if  he  does,  the 
sale  or  transfer  is  voidable,  and  will  be  set  aside  at  the  mere 

Eleasure  of  the  beneficiaries,  though  such  fiduciary  may 
ave  paid  full  price  and  gained  no  advantage." 
In  Bexu'h  v.  Miller,  130  111.  16  i,  it  was  said  :  "The  direc- 
tors of  an  insolvent  corporation  are  trustees  of  its  assets 
for  its  creditors,  and  can  not  give  the  funds  away,  or  sell 
them  at  a  sacrifice  in  the  interest  of  others,  even  with  the 
consent  of  the  stockholders;  and  if  themselves  creditors, 
they  can  not  receive  any  advantage  or  preference  in  the  pay- 
ment of  their  claims  at  the  expense  of  the  other  creditors." 
To  the  same  effect,  and  by  the  same  court  is  the  case  of 
Iio8el>ooin  V,  Warner,  23  N.  E.  Eep.  339. 

In  Ohiey  v,  ConamciU  Laml  Co.,  18  Atl.  Rep.  (K  L)  181, 
it  was  held,  that  "The  directors  of  an  insolvent  corporation 
are  trustees  for  the  creditors  of  the  corporation,  and  they  can 
not  obtain  priority  over  a  creditor  by  taking  mortgages  to 
themselves  to  secure  them  for  advances  and  for  their  indorse- 
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ment  of  the  notes  of  the  corporation,  after  the  creditor  has 
brought  suit,  and  when  the  company  is  insolvent." 

In  Iloive,  Broion  &  Co,  v,  Sa)vdford  Fork  cfe  Tod  Co,,  44 
Fed.  Rep.  231,  it  was  decided  that  "Where  a  corporation, 
while  still  a  goinpj  concern,  is  insolvent,  a  mortgage  on  its 
property,  executed  to  secure  the  directors,  who  are  liable  as 
mdorsers  for  it  to  a  large  amount,  is  invalid  as  to  general 
creditors,  and  that  though  the  mortgage  was  procured  by 
the  directors  without  any  actual  fraudulent  intent." 

In  Consolidated  Tank  Li)ie  Co.  v,  Kansas  City  Varnish  Co,, 
45  Fed.  Rep.  7,  the  "Directors  of  an  embarrassed  corpora- 
tion, holding  claims  against  it  which  they  wished  to  protect, 
had  the  notes  of  the  company  payable  to  themselves  drawn 
and  antedated,  and  procured  them  to  be  discounted  by  de- 
fendant bank.  They  then  caused  to  be  executed  a  deed  of 
trust  conveying  all  the  assets  of  the  company  as  security 
for  these  notes,  among  others.  Held,  in  a  proceeding  by 
unsecured  creditors  to  set  it  aside,  that,  being  a  security  for 
debts  upon  which  the  directors  were  themselves  liable  as 
indorsers,  it  was  in  effect  a  preference  to  themselves,  and 
fraudulent  and  void." 

In  Amer.  Law  Review,  Vol.  23,  No.  6,  p.  1009,  there  is  a 
strong  article  maintaining  the  same  doctrine  announced  in 
the  cases  cited  above,  with  a  reference  to  many  adjudged 
cases.  See  also  Jackson  v.  Lvdeling,  21  Wal.  616 ;  Delmey 
V.  Bank  of  State  of  South  Carolina,  3  Rich.  (S.  C.)  124 ; 
Drury  v.  Cross,  7  Wal.  299 :  Thorington  v,  Gould,  59  Ala. 
461;  Goodtoin  v.  McGehee,  15  Ala.  332. 

The  question  we  have  been  considering  is  one  of  grave 
and  growing  importance  in  this  State,  and  we  have,  there- 
fore, felt  it  our  duty  to  collate  the  authorities.  It  will  be 
seen  that  the  modem  authorities,  almost  without  exception, 
litter  the  same  strong  condemnatory  language  of  any  and 
all  attempts  by  directors  of  an  insolvent  corporation  to 
have  themselves  indemnified  and  preferred,  over  the  other 
creditors  of  the  company.  The  assets  are,  in  a  sense,  a 
trust  fund  in  their  hands  for  the  payment  of  the  corpora- 
tion's debts,  and  it  is  both  their  moral  and  legal  duty  to 
maintain  perfect  equality  in  their  administration  and  dis- 
bursement ;  at  least  to  the  extent  that  they  can  not  prefer 
themselves.     We  need  go  no  farther  in  this  case. 

In  looking  into  the  authorities,  it  will  be  seen  that  the 
right  of  the  directors  of  an  insolvent  corporation  to  prefer 
themselves  as  creditors,  is  withheld  from  them,  not  alone 
on  the  ground  that  the  assets  are  a  trust  fund,  of  which  they 
are  trustees  for  the  creditors.    Notice  is  taken  of  the  superior 
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knowledge  they  necessarily  have,  and  the  great  advantage 
this  would,  and  does  give  them  in  a  race  of  diligence.  But 
the  principle  extends  farther.  In  a  conveyance  by  which 
they  attempt  to  pay  or  secure  themselves,  that  necessary 
element  of  all  valid,  contracts — opposing  interest  in  the  sel- 
ler and  buyer — is  wanting.  They  are  both  seller  and  buyer. 
Such  transactions  by  a  trustee  are  always  voidable,  on  the 
ground  of  public  policy. 

At  what  stage  of  a  corporation's  affairs  must  it  be  pro- 
nounced insolvent,  so  as  to  bring  it  within  the  principle  we 
have  declared  ?  It  is  not  enough  that  its  assets  are  insuffi- 
cient to  meet  all  its  liabilities,  if  it  be  still  prosecuting  its 
line  of  business,  with  the  prospect  and  expectation  of  con- 
tinuing to  do  so.  In  other  words,  if  it  be,  in  good  faith, 
what  is  sometimes  called  a  goin{j  business  or  establishment 
Many  successful  corporate  enterprises,  it  is  believed,  have 
passed  through  crises,  when  their  property  and  effects,  if 
Drought  to  present  sale,  would  not  have  discnarged  all  their 
liabilities  in  full.  We  feel  safe  in  declaring  that  when  a 
corporation's  assets  are  insufficient  for  the  payment  of  its 
debts,  and  it  has  ceased  to  do  business,  or  has  taken,  or  is 
in  the  act  of  taking,  a  step  which  will  practically  incapaci- 
tate it  for  conducting  the  corporate  enterprise  with  reason- 
able prospect  of  success,  or  its  embarrassments  are  such 
that  early  suspension  and  failure  must  ensue,  then  such 
corporation  must  be  pronounced  insolvent. 

Under  the  definition  we  have  given,  we  hold  that  the  sale, 
charged  in  the  bill  to  have  been  made  by  the  Decatur 
Building  Supply  Company  to  Corey,  was,  if  the  averments 
be  true,  an  attempted  preference  by  an  insolvent  corpora- 
tion of  a  member  of  its  governing  board,  and  that  ne  is 
chargeable  as  a  trustee  with  the  property  and  effects  so  re- 
ceived, or  their  value,  for  the  equal  benefit  of  all  the  credi- 
tors. 

The  question  we  have  been  considering  may  possibly  have 
been  remotely  touched  in  the  case  of  Glolte  Iron  R.  dt  C,  Co,  v. 
Thafcher,  87  Ala.  458;  6  So.  Rep.  366.  To  the  extent  of  the 
conflict,  if  there  be  such,  the  present  opinion  must  prevail. 

The  decretal  order  of  the  chancellor,  overruling  the  de- 
murrer to  the  bill,  must  be  affirmed. 

McClellan,  J.  dissenting. 
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Jefferson  County  Siiavingrs  Bank 
V.  iHcDerinott  et  al. 

Motion  to  Amend  Rettirn  of  Sheriff. 

1.  Officer^s  liability  for  false  returyi.^lf  an  officer's  return  is  im- 
peached, and  the  attack  is  sustained,  he  is  liable  in  damages  to  the 
party  who  may  have  been  injured  by  such  false  return. 

2.  Sheriff  a  jiecessary  party.— On  a  motion  to  amend  a  sheriflf*s  re- 
turn, so  as  to  show  a  different  date  of  service  from  that  certified,  the 
sheriff  is  a  necessary  party. 

3.  lYiority  of  lien  by  service  of  process, — When  process,  in  an  action 
by  creditors  to  set  aside  as  fraudulent  a  sale  of  a  stock  of  goods,  is 
served  prior  to  the  levy  of  defendant's  attachment,  the  attachment 
lien  is  subordinate  to  the  lien  of  the  process. 

Appeal  from  City  Court  of  Birmingham,  sitting  in  equity. 

Heard  before  the  Hon.  H.  A.  Sharpe. 

The  bill  in  this  case  was  filed  by  the  appellees  against 
B.  F.  Ebom  and  the  Jefferson  County  Savings  Bank ;  and 
sought  to  set  aside,  as  fraudulent,  a  sale  of  a  stock  of  goods. 
It  was  averred  in  said  bill  that  the  defendant  Eborn,  after 
borrowing  money  of  the  Jefferson  County  Savings  Bank, 
gave  a  bill  of  sale  as  security,  but  was  left  in  possession  and 
permitted  to  sell  at  retail  and  dispose  of  the  proceeds  ;  that 
on  September  16,  1886,  said  defendant,  B.  F.  Eborn,  sold  or 
attempted  to  sell  to  his  mother,  Mrs.  Bettie  Ebom,  the 
greater  portion  of  his  goods,  and  that  on  the  same  day  the 
defendant,  the  Jefferson  County  Savings  Bank,  caused  to  be 
issued  a  writ  of  detinue  under  which  the  sheriff  took  posses- 
sion of  said  goods  attempted  to  be  sold  to  Mrs.  Ebom,  and 
all  the  other  goods  belonging  to  the  defendant  B.  F.  Eborn ; 
and  that  on  September  22,  1886,  the  Jefferson  County 
Savings  Bank  dismissed  their  detinue  suit,  and  attached 
said  goods.  The  original  bill  in  the  present  case  was  filed 
on  September  15,  1886 ;  and  the  return  of  the  sheriff  shows 
that  tne  service  of  process  in  the  present  suit  was  executed 
on  the  Jefferson  Countv  Savings  Bank  and  B.  F.  Ebom  on 
September  15,  1886.  The  complainants  became  creditors  of 
Ebom  subsequent  to  the  execution  of  said  bill  of  sale  to 
the  Jefferson  County  Savings  Bank,  as  first  made  on  May 
30th,  1886;  and  the  City  Court  of  Birmingham  rendered  a 
decree  dismissing  complainant's  bill  on  the  ground  that  said 
bill  of  sale  was  not  void  as  to  subsequent  creditors.     On 


L^     791 
lia8_29| 


Digitized  by 


Google 


J 


80  SUPEEME  COURT  [Nov.  Tenn, 

[Jefferson  County  Savings  Bank  v.  McDerniott  et  al.] 

appeal  to  this  court,  it  was  held  that  said  bill  was  void  as 
to  subsequent  as  well  as  existing  creditors  ;  and  the  decree 
of  the  Chancery  Court  was  reversed,  and  the  cause  re- 
manded. It  was  shown  on  said  appeal  that  there  was  a 
motion  on  the  docket  of  the  lower  court,  at  the  time  the 
appeal  was  taken,  to  amend  the  sheriffs  return,  so  as  to 
snow  the  service  of  process  on  the  defendant  was  after  the 
levy  of  the  Jefferson  County  Savings  Bank's  writ  of  attach- 
ment on  said  goods,  which  motion  was  not  acted  upon  by 
the  lower  court.  The  Supreme  Court,  in  reversing  the 
cause,  said  :  "That  the  motion  having  been  made  to  have 
the  return  of  the  sheriff  amended  so  as  to  show  the  priority 
of  the  levy  of  the  attachment,  and  this  motion  not  having 
been  acted  upon,  we  reverse  the  decree  and  remand  the 
cause,  in  order  that  some  action  may  be  taken  on  ii"  After 
this  reversal,  the  cause  coming  up  again  to  be  heard  in  the 
City  Court  of  Birmingham,  the  Jefferson  Countj  Savings 
Bank  filed  an  answer  in  the  nature  of  a  cross-bill,  to  have 
the  sheriffs  return  amended  so  as  to  show  the  priority  of 
the  lien  of  the  defendant's  attachment,  and  it  also  filed 
motions  to  so  amend  the  sheriffs  return.  The  complainants 
filed  a  motion  to  dismiss  the  cross-bill,  and  demurred  there- 
to, and  also  to  the  motion  to  amend  the  sheriffs  return. 
The  grounds  of  these  demurrers  were  substantially  as 
follows  : 

1st.  The  proper  remedy  for  defendant  is  an  action  against 
the  sheriff  and  his  sureties.  2d.  A  party  to  the  suit  has 
no  right  to  ask  the  court  to  amend  the  sheriffs  return ;  but 
if  the  return  is  false,  the  sheriff  can  ask  leave  of  the  court 
to  amend  it  3d.  Neither  the  motion  nor  cross-bill  seeks 
to  cause  the  sheriff  to  amend  his  return,  but  asks  the  court 
to  amend  it.  4th.  Because  the  sheriff  is  not  made  a  party 
to  the  proceedings  which  seek  to  have  his  return  amended. 
5th.  Because  the  motion  and  cross-bill  both  show  that  the 
sheriff  was  dead  at  the  time  of  said  motion,  and  the  effort 
to  amend  his  return  is  made  too  late. 

The  complainants'  demurrers  were  sustained.  The  cause 
then  being  submitted  on  the  pleadings  and  proof,  a  decree 
was  rendered  in  favor  of  the  complainants.  Defendants 
prosecute  this  appeal,  and  assign  as  error  the  various  rulings 
of  the  lower  court. 

W.  C.  Wakd,  and  E.  K  Campbell,  for  appellant. 

MouNTJOY  &  ToMLiNsoN,  coutra, 
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WALKEB,  J. — ^When  this  case  was  here  on  a  former  ap- 

Seal,  it  was  decided  that  the  bill  of  sale  to  the  Jefferson 
'Ounty  Savings  Bank  was  fraudulent  and  void  as  against 
the  complainants,  and  that  if  the  process  in  this  suit  was 
•served  on  the  defendants  prior  to  the  levy  of  the  attach- 
ment sued  out  by  the  bank  against  Eborn,  then  the  lien  of 
the  complainants  would  be  superior  to  that  of  the  bank.  No 
disposition  having  been  made  by  the  trial  court  of  the 
motion  which  had  been  made  for  the  amendment  of  the 
sheriff's  return  of  the  process  in  this  case,  so  as  to  show  a 
priority  in  the  levy  of  the  attachment,  the  cause  was  re- 
manded, in  order  that  some  action  might  be  taken  on  that 
motion. — McDermott  v.  Eborn,  90  Ala.  258.  After  the  re- 
mandment  of  the  cause,  the  defendant  bank  amended  its 
motion  to  set  aside  and  correct  the  sheriff's  return  on  the 
process  in  this  case,  and  alleged  in  the  amended  motion 
that  the  sheriff,  whose  return  was  sought  to  be  corrected, 
was  then  dead.  The  same  relief  as  to  tne  correction  of  the 
return  indorsed  on  the  process  was  also  sought  by  a  cross 
bill  interposed  by  the  bank.  The  complainants'  demurrers 
to  the  amended  motion  and  to  the  cross-bill  were  sustained. 
That  action  of  the  trial  court  is  how  assigned  as  error. 

The  practice  in  the  courts  of  this  State  of  granting  leave 
to  a  sheriff  to  amend  his  return  of  process,  so  that  it  may 
conform  to  the  facts,  is  well  established  and  is  approved. — 
Wilson  V.  Strolxichy  59  Ala.  488 ;  Daniels  v.  Hamilton,  52  Ala. 
105 ;  3  Brick.  Dig.,  745  ;  2  lb,,  456.     A  different  question  is 

E resented  when  it  is  sought  to  compel  the  sheriff  to  change 
is  return  as  to  a  matter  of  fact,  or  to  have  the  court  to  sub- 
stitute its  finding  as  to  the  facts  of  the  service  of  process  in 
the  place  of  the  officer's  return.  When  the  officer  does  not 
consent  to  the  proposed  correction,  and  the  application  is 
contested,  a  separate  issue  is  presented  for  trial.  It  seems 
that  the  courts  have  regarded  it  as  a  matter  of  necessity  to 
give  credence  to  the  official  return  of  the  service  of  process, 
in  order  to  avoid  the  embarrassments  of  turning  aside  to  try 
such  collateral  issues ;  and  that  a  party  who  has  been  in- 
jured by  a  false  return  can  not  dispute  it  in  that  case,  but 
must  seek  redress  by  proceedings  against  the  officer. — Broton 
V.  Turner,  11  Ala.  752  ;  Crafts  v.  Dexter,  8  Ala.  767 ;  Martin 
V,  Barney,  20  Ala.  369 ;  Boas  v.  Updegrove,  5  Pa.  St.  516,  s.  C; 
4  Am.  Dec.  425;  Vastine  v.  Fury,  2  Serg.  &  Eaw.  426; 
BoUes  V.  Botoen,  45  N.  H.  124 ;  2  Freeman  on  Executions, 
§§  358-369  ;  Murphree  on  Sheriffs,  §  868.  It  is  not  neces- 
sary to  determine  whether  or  not  such  absolutely  conclusive 
effect  must  always  be  accorded  to  a  sheriff's  return  in  the 
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case  in  which  it  is  made  ;  for,  without  deciding  that  ques- 
tion, the  action  of  the  City  Court  in  refusing  to  disturb  the 
return  in  this  case  may  be  sustained.     By  whatever  proce- 
dure a  return  is  impeached,  if  the  attack  against  it  is  sus- 
tained, the  result  is  to  render  the  oflScer  who  made  it  liable 
in  damages  to  the  party  who  may  have  suffered  injury  in 
consequence  of  its  falsity.     In  the  present  case,  for  instance, 
if  it  is  a  fact  that  the  process  was  not  served  on  the  defen- 
dants until  after  the  service  of  the  writ  of  attachment  sned 
out  by  the  bank,  the  sheriff  would  be  liable  to  the  bank  for 
any  injury  resulting  to  it  from  the  falsity  of  the  return ;  and, 
if  the  correction  is  made  in  this  case,  he  might  also  be  lia- 
ble to  the  complainants  for  the  failure  to  serve  their  process 
with  proper  diligence.     The    issue  presented  was   one  in 
which  the  sheriff  was  materially  interested.     He  was  a  nec- 
essary party  to  any  proceeding  for  the  determination  of  the 
question.     He  was  dead  when  the  amended  motion  and  the 
cross-bill  were  filed  and  submitted.     His  representative  was 
not  brought  into  the  case.     The  controversy  sought  to  be 
presented  could  not  have  been  settled  because  of  the  ab- 
sence of  an  indispensable  party.     The  grounds  of  demurrer 
addressed  to  this  defect  in  the  amended  motion  and  in  the 
cross-bill  should  have  been  sustained. — Brooks  v,  Harrison, 
2  Ala.  209 ;  3  Brick.  Dig.,  p.  368.     If  the  sheriff,  or  his  per- 
sonal representative,  could  not  have  been  made  a  party  to 
the  proceedings  for  the  purpose  of  trying  the  question  of 
the  truth  or  falsity  of  the  return,  then  that  consideration 
alone  would  support  the  conclusion,  that  the  issue  is  one  not 
determinable  in  this  cause;  for  that  can  not  be  a  proper 
method  of  procedure  from  which  must  be  omitted  a  neces- 
sary party  to  the  question  to  be  settled.     It  is  unnecessary 
to  determine  whether  or  not  the  personal  representative  of 
the  sheriff  could  have  been  made  a  party  to  the  proceeding 
so  as  to  be  bound  by  the  result  thereof.     The  fact  in  this 
case  that  a  necessary  party  was  not  before  the  court  suffices 
to  support  the  ruling  on  the  demurrers  pointing  out  that 
defect. 

The  contention  of  the  complainants  was  that  they  were 
entitled  to  have  the  debts  due  to  them  from  Eborn  paid  out 
of  property  which,  it  was  alleged,  was  claimed  by  the  bank 
The  bank  at  first  claimed  that  property  under  the  bill  of 
sale,  and,  afterwards,  claimed  a  prior  hen  by  virtue  of  its 
writ  of  attachment.  The  former  claim  has  been  disallowed 
as  fraudulent.  The  latter  claim  is  subordinate  to  the  lien 
in  favor  of  the  complainants,  for,  according  to  the  sheriff's 
return  which  has  not  been  amended  or  set  aside,  the  at- 
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tachment  was  not  sued  out  until  after  the  process  in  this 
case  was  served  on  the  defendants.  But  it  appears  from  the 
answer  of  the  bank  to  the  bill  as  amended  that  the  property 
in  question  has  been  sold  under  its  writ  of  attachment,  and 
that  it  has  received,  as  proceeds  of  the  sale,  an  amount 
greater  than  the  aggregate  of  the  complainants'  claims. 
There  being  in  this  case  no  claimant  to  that  property,  or 
the  proceeds  of  its  sale,  besides  the  complainants  and  the 
bant,  and  it  having  been  clearly  ascertained  that  the  com- 
plainants were  entitled  to  priority,  and  that  the  bank  was 
chargeable  with  more  than  enough  to  satisfy  their  debts, 
there  was  no  necessity  of  a  reference  to  the  register  to  state 
an  account  of  the  amount  with  which  the  bank  was  char- 
geable, or  to  calculate  the  interest  on  the  complainants'  de- 
mands. The  bank  admitted  that  its  receipts  from  the  sale 
amounted  to  more  than  the  complainants'  aemands.  No  fur- 
ther inquiry  on  this  subject  was  necessary.  The  simple 
computation  of  interest  was  properly  made  by  the  ludge 
himself  without  a  reference.— 3  Jorick.  Dig.,  p.  396,  §  476, 
et  sea. 

The  other  questions  sought  to  be  raised  by  the  assign- 
ment of  errors  are  concluded  by  the  decision  on  the  former 
appeal.  We  have  discovered  no  reason  to  disturb  that  de- 
termination. 

Affirmed. 


Kennedy  v.  Smith. 

Motion  for  Summary  Jvdgment  Against  a  Sheriff  and  Sure-- 
ties  on  Official  Bond. 

1.  Exemptions;  tJie  definition  of  personal  property  as  used. — The 
words*' personal  property/*  as  used  in  the  exemption  laws,  have  a 
comprehensive  signification,  and  as  construed,  embrace  everything 
which  is  the  subject  of  ownership,  not  realty  or  an  interest  in  realty. 

2.  Same;  a  debt  subject  thereto.— A  debt  due  the  defendant  in  exe- 
cution, is  personal  properiv  within  the  meaning  of  the  statute  (Code, 
$  2511),  and  subject  to  a  claim  of  exemption,  to  the  amount  allowed 
by  statute ;  and  that  such  a  debt  was  secured  by  lien  on  other  per- 
sonal property,  of  greater  value  than  $1,000,  does  not  affect  the 
claimant's  right  to  claim  said  debt  as  exempt. 

3.  Same;  not  increased  by  claim  under  a  lien  to  property  to  secure  a 
debt. — Where  personal  property  is  levied  on  as  the  property  of  a  de- 
fendant in  execution,  who  files  a  claim  of  exemptions  to  a  debt  of 
%lfiOO,  the  fact  that  he  claims,  in  addition  to  said  debt,  whatever 
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right  he  had  in  the  property  levied  on  to  secure  the  debt,  adds  noth- 
ing to  the  amount  claimed  as  exempt ;  since,  in  no  way,  could  the 
defendant,  under  his  lien,  derive  from  the  property  more  than  the 
$1,000. 

4.  Prima  facie  liability  of  sheriff  for  the  di4icharge  of  a  levy. — The 
fact  that  property  was  levied  on  under  an  execution  as  the  property 
of  the  defendant,  imposes  a  prima  facie  liability  on  the  sheriff  to  the 
plaintiff,  for  the  value  of  the  property,  not  to  exceed  the  injury 
plaintiff  might  sustain  from  the  discharge  of  the  levy ;  but  in  the 
absence  of  other  proof,  the  statement  in  the  exemption  claim,  which 
was  offered  in  evidence  by  the  plaintiff,  that  the  only  claim  the  de- 
fendant had  to  the  property  levied  upon  was  a  lien  to  secure  the 
debt,  overcomes  the  prima  fari^  liability  of  the  sheriff. 

5.  Burden  of  proof  on  plaintiff  to  show  that  defendant  had  other  prop- 
erty in  the  County. — If  the  defendant  in  execution  has  a  leviable  in- 
terest in  any  other  property  in  the  county  than  that  levied  upon,  the 
burden  is  upon  the  plaintiff  to  prove  such  fact,  and  that  the  sheriff 
could,  with  due  diligence,  have  made  the  money  due  on  the  execu- 
tion by  a  levy  on  such  property. 

6.  Lien  on  personal  property  not  subject  to  levy  and  sale  under  execu- 
tion.— A  mere  lien  on  property,  in  favor  of  the  defendant  in  execution, 
is  not  subject  to  levy  and  sale  under  such  execution,  since  a  lien  is 
not  **per8onal  property  of  the  defendant,"  within  the  meaning  of  the 
statute.     (Code,  §  2892  ) 

7.  Burden  of  proof  on  sheriff  to  show  property  not  subject  to  execution. 
In  a  proceeding  against  the  sheriff  for  a  failure  to  collect  money  un- 
der an  execution,  where  the  sheriff  has  been  indemnified,  he  assumes, 
by  failing  to  sell,  the. burden  of  showing  that  the  property  was  not 
subject  to  levy  and  sale  under  the  execution. 

8.  Failure  of  plaintiff  to  file  a  contest  of  exemption;  duty  of  sheriff  to 
discharge  the  levy. — When  a  claim  of  exemption  has  been  filed  with 
the  sheriff  to  property  levied  on  under  execution,  and  due  notice 
thereof  given  to  the  attorney  or  plaintiff  in  execution,  and  the  latter 
fails  to  file  a  contest  within  the  time  prescribed  by  law,  the  right  of 
the  sheriff  to  sell  under  the  execution  ceases,  notwithstanding  the 
indemnity,  and  it  becomes  mandatory  upon  the  sheriff  under  the 
terms  of  the  statute,  (Code,  ^  2521),  to  discharge  the  levy. 

9.  The  right  of  sheriff  to  disregard  a  claim  of  exemption. — A  sheriff 
has  no  power  to  pass  on  the  sufficiency  of  a  claim  of  exemption,  and 
can  disregai*d  no  claim,  unless  interposed  by  the  defendant  in  an 
execution  on  a  judgment  based  on  a  tort,  or  other  demand  against 
which  the  statute  does  not  authorize  a  claim  uf  exemption  to  be  in- 
terposed. 

10.  Inadmissible  evidence.— A  letter  written  by  an  attorney  for  the 
plaintiff  in  execution,  forbidding  the  release  of  property  from  the 
levy  of  execution,  can  have  no  effect  upon  the  duty  of  the  sheriff,  and 
is  inadmissible  in  evidence. 

11.  The  signature  of  presiding  judge  to  charges  given  and  refused. 
The  statute,  (Code,  ^  2756),  does  not  require  the  presiding  judge  to 
sign  his  name  in  full,  in  marking  a  charge  "Given"  or  **Refu8ed;"  or 
to  add  his  title  to  his  name  in  such  cases. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Akrington. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinioa 

xcjx. 
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BiCHARDSON  &  Beese,  for  appellant. — The  claim  of  ex- 
emption was  defective,  and  the  sheriff  should  have  regarded 
it  as  a  nnllity  and  sold  the  property  thereunder. — Code  of 
1886,  §§  2526,  2533;  Myers  v.  Cmivay,  90  Ala.  109;  Tom" 
mare  v.  Bucldand,  88  Ala.  312;  Ex  parte  Redd,  73  Ala.  548; 
Ex  parte  Barnes,  84  Ala.  540. 

Tompkins  &  Troy,  and  John  A.  Elmore,  contra^  cited 
Danids  v.  Hamtltov,  52  Ala.  105 ;  Block  v,  Bragg,  68  Ala. 
291 ;  Alley  v,  Daniel,  75  Ala.  403 ;  Ex  parte  Haralson,  75  Ala. 
543;  Abbott  v.  OUlespy,  75  Ala.  180;  Code  of  Alabama,  §§ 
2522-2523. 

THOEINGTON,  J. — ^This  is  a  summary  proceeding  under 
the  statute,  instituted  by  appellant  against  appellee,  and 
the  sureties  on  his  official  bond,  as  sheriff  of  Jefferson 
county;  the  grounds  of  the  motion  being  that  appellee, 
Smitli,  as  such  sheriff,  failed  to  make  the  money  on  an  exe- 
cution in  his  hands  in  favor  of  appellant  against  one  W.  M. 
Nails,  which  by  due  diligence  he  could  have  made. 

Appellant's  attorneys,  on  placing  the  execution  in  the  hands 
of  the  sheriff,  required  him  to  levy  the  same  on  certain  ma- 
chinery in  Jefferson  county  as  tne  property  of  said  Nails. 
The  property  being  clq-imea  bv  a  third  party,  the  sheriff  de- 
manded indemnity  from  appellant,  the  plaintiff  in  the  execu- 
tion, which  being  given,  the  levy  was  duly  made.  Within 
the  time  required  by  the  statute  the  defendant  in  execution, 
W.  M.  Nails,  filed  a  claim  of  exemption  with  the  sheriff, 
in  which  he  claimed  as  exempt  a  debt  of  one  thousand  dol- 
lars due  him  by  the  firm  of  Nails  &  Baker  (of  which  de- 
fendant was  not  a  member),  secured  by  lien  on  the  machinery 
levied  on  under  the  execution.  The  exemption  claim  de- 
scribed the  machinery  specifically,  giving  the  value  of  each 
separate  item,  and  claimed  as  exempt  whatever  interest  the 
defendant  in  execution  had  in  said  property  as  security  for 
his  said  debt  of  one  thousand  dollars,  which  claim  was  duly 
verified  by  defendant's  affidavit  and  lodged  with  the  officer 
before  a  sale  of  the  property.  Of  the  filing  of  this  exemp- 
tion claim  the  attorney  of  tne  execution  creditor  was  duly 
notified. 

At  the  time  of  the  levy  the  sheriff  also  had  in  his  hands 
an  execution  against  the  same  defendant  in  favor  of  another 
judgment  creditor,  which  was  levied  on  the  same  property, 
after  the  levy  under  the  execution  first  above  mentioned, 
and  both  executions  were  controlled  by  the  same  attorney 
and  levied  under  his  directions.    A  contest  of  the  exemption 
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claim  was  duly  filed  by  the  attorney  for  the  plaintiff  in  the 
second  execution,  bnt  no  contest  was  filed  in  the  case  in 
which  appellant  is  the  plaintiff  in  execution.  After  the 
lapse  of  ten  days  from  the  date  of  the  levy  under  appellant*8 
execution,  the  sheriff  released  the  levy,  and  delivered  the 
property  levied  on  to  the  defendant  in  execution.  In  his 
return  to  the  City  Court  of  Montgomery,  whence  the  execu- 
tion issued,  it  is  stated  that  a  contest  was  filed  in  that  case, 
and  that  neither  defendant  nor  plaintiff  having  given  bond, 
as  they  were  severally  authorized  by  the  statute  to  do,  the 
levy  was  discharged  by  the  sheriff,  and  the  property  deliv- 
ered to  defendant  in  execution ;  but  the  bill  ot  exceptions 
shows  that  no  affidavit  of  contest  was  in  fact  filed  in 
this  case. 

Appellant's  attorneys,  before  the  levy  was  so  discharged 
by  tne  sheriff,  wrote  a  letter  to  such  sheriff  insisting  that 
the  claim  of  exemption  was  informal  and  void,  and  notifying 
him  not  to  discharge  the  levy,  also  informing  him  of  the 
pendency  of  certain  chancery  proceeding,  to  which  the 
sheriff  had  been  made  a  party,  and  in  which  a  restraining 
order  was  sought  to  prevent  him  from  selling  the  property, 
and  which  proceedings,  the  writer  of  the  letter  claimed, 
created  a  lien  on  the  property,  and  imposed  on  the  sheriff 
the  duty  of  holding  the  property  subject  to  the  Chancery 
Court's  decree.  This  letter  is  shown  to  have  been  duly 
mailed,  post-paid;  but  the  sheriff  testified  that  he  has  no 
recollection  of  having  received  or  heard  of  it  It  appears 
from  the  date  to  have  been  mailed  at  Montgomery  to  the 
sheriff  at  Birmingham  on  the  same  day  the  levy  was  re- 
leased. Appellant's  counsel  notified  appellee  to  produce 
the  original  letter  at  the  trial  in  this  case,  and  on  the  failure 
of  appellee  so  to  do,  appellant's  counsel  offered  in  evidence 
a  letter-press-copy  thereof,  to  the  introduction  of  which  ap- 
pellees objected,  and  the  objection  being  sustained  by  the 
court,  appellant  reserved  an  exception. 

It  was  shown  by  appellees  that  the  sheriff  endeavored  te 
find  other  property  of  defendant  in  his  county,  but  was  un- 
able to  do  so. 

Appellant,  on  the  trial,  insisted  that  the  claim  of  exemp- 
tion was  void,  and  that  the  sheriff  should  have  disregarded 
it,  and  also  that  the  value  of  the  machinery  being  shown  te 
exceed  the  amount  of  the  debt  claimed  as  exempt,  the 
sheriff  should  have  sold  for  such  excess ;  and  the  charges 
asked  in  his  favor  and  refused  by  the  court  are  based  on 
that  contention.  The  court,  at  the  request  of  appellees, 
gave  the  general  charge  in  their  favor. 

XGIX. 
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It  has  often  been  decided  by  this  court,  that  the  exemp- 
tion laws,  being  founded  in  a  spirit  of  humanity,  are  to  be 
liberally  construed,  and  that  the  words  "personal  property," 
as  used  in  such  laws,  have  a  comprehensive  signification, 
and  that  they  embrace  everything  which  is  the  subject  of 
ownership,  not  being  realty  or  an  interest  in  realty.  — Enzor 
dt  McNeil  v.  Hurt,  76.  AIsl  595.  The  debt  due  to  the  de- 
fendant in  execution  from  Nails  &  Baker  for  one  thousand 
dollars  was  personal  property  within  the  meaning  of  section 
2511  of  the  Code,  and  subject  to  the  defendant's  claim  of 
exemption.  That  this  debt  was  secured  by  a  lien  on  per- 
sonal property  worth  more  than  one  thousand  dollars  did 
not  affect  the  defendant's  right  to  claim  it  as  exempt.  The 
lien  itself  is  neither  &ju8  ad  rem  nor  s,ju8  in  re.  It  is  neither 
a  right  of  property  in  the  thing,  nor  a  right  of  action  for 
the  thing;  It  necessarily  supposes  the  property  to  be  in 
some  other  person,  and  not  in  nim  who  sets  up  the  right  to 
the  lien.  Tne  fact,  therefore,  that  the  defendant  in  the  exe- 
cution claimed,  in  addition  to  the  debt  of  one  thousand  dol- 
lars, whatever  right  he  had  in  the  property  to  secure  it,  did 
not  increase  the  amount  claimed  as  exempt  beyond  the 
statutory  limit  of  one  thousand  dollars.  It  added  nothing 
whatever  to  the  amount  of  the  exemption  claimed.  What- 
ever the  value  of  the  property  on  which  the  lien  existed 
may  have  been,  the  defendant  could  not,  under  his  lien, 
have  derived  from  the  property  more  than  the  one  thou- 
sand dollars.  Had  an  excess  over  and  above  the  debt  been 
realized  from  the  security,  such  excess  would  have  been  the 

{)ropert3;  of  Nails  &  Baker,  and  not  of  W.  M.  Nails,  the  de- 
endant  in  execution. 

We  discover  nothing  in  the  testimony  or  record  to  support 
the  contention  of  appellant's  counsel,  that  the  machinery 
levied  on  belonged  to  W.  M.  Nails,  the  defendant  in  the  ex- 
ecution. The  mere  fact  that  it  was  levied  on  under  the 
execution  as  his  property  may  have  imposed  a  prima  fade 
liability  on  the  sheriff  to  the  plaintiff  in  execution  for  the 
value  of  the  property,  not  exceeding  the  injury  the  plaintiff 
might  sustain  from  a  discharge  of  the  levy,  but  in  the  ab- 
sence of  other  proof,  we  must  accept  the  statement  in  the 
exemption  claim,  which  was  offered  in  evidence  by  appellant 
himself,  that  the  only  claim  W.  M.  Nails  had  upon  the  ma- 
chinery was  as  security  for  his  one  thousand  dollar  debt, 
and  this  statement  overcomes  the  prima  fade  liability  of 
the  sheriff  above  mentioned.  If  the  defendant  in  the  exe- 
cution had  any  leviable  interest  in  any  other  property  in 
appellees'  county,  the  burden  was  upon  appellant  to  prove 
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snch  fact,  and  that  appellee  Smith,  as  such  sheriff,  conld, 
with  due  diligence,  have  made  the  money  due  on  the  exe- 
cution. 

The  mere  lien  on  the  property  in  favor  of  the  defendant 
in  execution  was  not  subject  to  levy  and  sale  under  execu- 
tion, it  not  being  "personal  property  of  the  defendant"  within 
the  meaning  of  the  statute. — (Code,  §  2892.) 

The  discharge  of  the  levy  by  the  sheriff  did  not,  there- 
fore, work  any  harm  or  injury  to  the  plaintiff  in  the  execu- 
tion. But,  inasmuch  as  the  sheriff  had  been  indemnified 
by  the  plaintiff  in  execution,  and  who  demanded  the  sale  of 
the  property  under  the  execution,  the  sheriff,  by  failing  to 
sell,  assumed  the  burden  of  showing  that  the  property  was 
not  subject  to  the  execution,  and  this  it  was  competent  for 
him  to  do  by  showing  that  some  legal  restraint  was  imposed 
upon  the  sheriff  against  the  making  of  such  sale. — -Matkis  v. 
(farpeiiter,  95  Ala.  156 ;  10  So.  Rep.  341.  As  we  have  seen,  the 
lien  of  the  defendant  in  execution  upon  the  property  levied 
on  was  not  subject  to  levy  and  sale,  but  it  was  property  ca- 
pable of  being  claimed  as  exempt  within  the  enlarged  mean- 
ing of  the  exemption  statute  (Code,  §  2511),  that  section 
having  been  construed  by  this  court  as  embracing  "every- 
thing which  is  the  subject  of  ownership,  not  being  realty  or 
an  interest  in  realty,'*  and  the  claim  of  exemption  filed  by 
the  defendant  in  execution  with  the  sheriff  was  rightfully 
interposed  and  embraced  such  interest  or  lien  as  an  incident 
to  the  debt  it  was  given  to  secure.  A  specification  of  this 
lien  in  the  claim  of  exemption  was  not  a  claim  of  exemption 
to  separate  property  in  addition  to  the  debt,  but  to  that 
which  was  a  part  of  the  debt  itself,  or  that  from  which  the 
debt  was  to  be  realized. 

Upon  the  filing  of  this  claim  of  exemption  with  the  sheriff 
and  due  notice  thereof  given  to  the  attorney  or  the  plaintiff 
in  execution,  and  the  failure  of  the  latter  to  file  a  contest  of 
the  exemption  claim  within  the  time  prescribed  by  law,  the 
right  ancl  duty  of  the  sheriff  to  sell  under  the  execution 
ceased,  notwithstanding  the  indemnity,  and  it  became  man- 
datory upon  him  by  the  terms  of  the  statute  (Code,  §  2521,) 
to  discharge  the  levy,  and  deliver  the  property  to  the  defend- 
ant in  execution,  from  whose  possession  it  appears  from  the 
testimony  it  was  taken  when  the  levy  was  made. 

In  such  case  the  sheriff  has  no  discretion  to  disregard  the 
claim  of  exemptions.  The  law  does  not  invest  him  with 
judicial  powers  which  authorize  him  to  determine  the  legal 
sufficiency  of  the  claim  of  exemption ;  that  is  to  be  done 
upon  a  contest  instituted  pursuant  to  the  statute,  and  where, 

xou. 
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if  the  claim  is  insuffioient,  it  may  be  amended,  aud  a  trial  of 
its  validity  obtained. — Block  v.  Bragg,  68  Ala.  291 ;  AU)ott  v. 
Gillespy,  75  Ala.  180.  The  only  case  in  which  the  sheriflf  can 
disregard  a  claim  of  exemption,  however  informal  or  irregu- 
lar, interposed  by  a  defendant  in  execution  within  the  time 
prescribed  by  the  statute,  is  where  the  execution  is  issued 
upon  a  judgment  based  upon  tort,  or  other  demand  against 
wnich  the  statute  does  not  authorize  a  claim  of  exemption 
to  be  interposed.  It  has  been  held  by  this  court,  that  where 
it  appears  from  the  face  of  the  papers  the  case  is  one  not 
governed  by  the  exemption  laws,  it  is  the  duty  of  the  sheriff 
to  disregard  the  claim  of  exemption,  and  to  proceed  with 
the  sale  of  the  property.  All  the  authorities  cited  by  ap- 
pellant's counsel  on  this  point  come  within  this  class,  and 
consequently  have  no  application  to  the  case  at  bar. 

The  letter  written  to  the  sheriff  by  the  attorneys  for  the 
plaintiff  in  execution,  forbidding  the  release  of  the  prop- 
erty from  the  levy,  could  have  no  effect  upon  the  duty  of 
the  sheriff  in  the  premises.  The  law  points  out  the  mode 
by  which  the  plaintiff  in  execution  could  have  preserved  the 
levy  after  the  filing  of  the  exemption  claim  and  notice  thereof 
to  the  plaintiff  or  his  attorney,  and  that  is  by  the  contest  of 
such  claim  duly  instituted  pursuant  to  the  statute.  This 
mode  is  exclusive,  and  the  letter  by  which  plaintiff's  attor- 
neys sought  to  accomplish  that  purpose,  being  wholly  inef- 
fectual, there  was  no  error  in  the  refusal  of  the  court  to 
permit  its  introduction  in  evidence. — Block  v,  Bragg,  supra. 

Without  considering  specifically  the  other  exceptions, 
which  arise  upon  the  instructions  given  or  refused  by  the 
court,  it  is  only  necessary  to  add,  the  proof  fails  to  show 
that  the  defendant  in  execution  had  any  property  in  Jeffer- 
son county  from  which  appellee  Smith,  as  sheriff  of  such 
county,  could  by  due  diligence  have  made  the  money  due  on 
appellant's  execution,  and  for  that  reason  the  general  charge 
was  properly  given  at  the  request  of  appellee.— -3  Brick.  Dig. 
p.  405,  §  22. 

There  is  nothing  of  which  appellant  can  complain  in  this 
court  in  the  failure  of  the  presiainfj  J^^K®  *^  ^^8^  ^^^  name 
in  full  upon  the  charges  marked  by  him  "Given"  or  "Refused." 
It  does  not  appear  that  the  exception  on  this  ground  was  taken 
before  the  jury  retired,  when  tne  omission  might  have  been 
supplied,  and  it  does  not  appear  that  any  injury  resulted 
therefrom  to  appellant.  Mere  error  without  injury  will  not 
work  a  reversal  in  this  court.  Furthermore,  the  exception 
is  "to  the  action  of  the  court  in  not  writing  out  his  name 
and  attaching  thereto  the  title,  Judge,"  while  the  statute 
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only,  requires  the  presiding  judge  in  marking  a  charge 
"Given"  or  "Refused"  to  sign  his  name  thereto.  There  is 
no  requirement  that  he  shall  add  his  title.  The  exception, 
therefore,  is  too  broad,  and  can  not  avail. — Code  of  1886, 
§  2756. 

The  judgment  of  the  City  Court  must  be  aflSrmed. 


[108    190 
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Koot  V.  John  son  • 

Bill  in  Equity  by  Purchaser,  for  Specific  Performance  of  Ex- 
ecutory Contract  for  Sale  of  Land, 

1.  Partial  payments^  with  interest. — Where  the  contract  of  purchase 
provides  that  the  purchaser  shall  pay  ''fifteen  dollars  cash,  and  bal- 
ance with  interest  from  date  in  quarterly  instalments  of  10  dollars 
each/'  the  quarterly  payments  so  required  are  ten  dollars  net,  in- 
cluding interest  accrued  at  date  of  payment,  to  be  continued  until 
the  entire  purchase-money,  with  interest,  is  paid. 

2.  Forfeitures  of  contract;  specific  perfomionce. — Forfeitures  not  be- 
ing favored  in  equity,  relief  by  specific  performance  will  be  granted 
when  the  court  can  give  by  way  of  compensation  all  that  could  be 
justly  demanded,  unless  the  penalty  is  fairly  proportionate  to  the 
damage  suffered  by  the  breach. 

3.  When  actual  tender  unnecessary. — When,  before  tender  made,  the 
party  to  whom  money  is  due  declares  he  will  not  receive  it.  or  makes 
any  declaration  or  demand  which  is  equivalent  to  a  refusal  to  accept 
the  money  if  tendered,  actual  tender  is  dispensed  with. 

4.  Same. — In  such  case,  tender  in  bill  for  the  specific  performance 
of  a  contract  of  sale  is  sufficient. 

Appeal  from  City  Court  of  Montgomery,  sitting  in  equity. 

Heard  before  the  Hon.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  filed  on  July  19,  1888,  by  the 
appellee,  J.  W.  Johnson,  against  the  appellant  Isaiah  E. 
Root ;  and  sought  to  have  enforced  the  specific  performance 
of  a  contract  for  the  purchase  of  a  certain  lot,  and  also  to 
enjoin  the  prosecution  of  an  action  of  ejectment,  which  had 
been  instituted  by  the  respondent  against  the  complainant 
to  recover  the  possession  of  said  lot.  The  agreement  of 
sale,  which  was  in  writing,  and  attached  as  an  exhibit  to  the 
bill  of  complaint,  was  in  words  and  figures  as  follows : 
"Received  April  19,  *86  of  J.  W.  Johnson  fifteen  dollars  on 
a\c.  of  a  half  acre  lot  in  Neil  tract,  next  south  of  Elsie 
Tarver,  and  extending  to  west  line  of  tract,  or  at  right  angle  to 
the  same,  which  I  agree  to  sell  to  him  for  100  dollars,  payable 
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fifteen  dollars  ca^h,  and  balance  with  interest  from  date  in 
quarterly  instalments  of  10  dollars  each,  with  the  condition 
tnat  if  any  payment  agreed  to  be  made  is  not  made  in  a 
year  from  date  agreed  to  be  paid,  all  payments  previous 
shall  be  forfeited  to  me  for  use  of  land,  and"  I  shall  nave  the 
right  to  re-enter  and  take  possession  of  the  land,  and  this 
obligation  shall  be  null  and  void.    [Si^ed]  Isaiah  E.  Boot" 

The  complainant  averred  in  the  bill  his  willingness  and 
readiness  to  pay,  and  offered  to  pa^  such  amount  of  the 
purchase-money  as  might  be  ascertained  to  be  due.  Such 
other  facts  as  are  necessary  to  a  fpU  understanding  of  the 
opinion  are  stated  therein. 

On  the  final  hearing  of  the  case,  on  the  pleading  and 

Sroofy  the  chancellor  granted  the  relief  prayed  for  in  the 
ill  of  complaint,  and  ordered  a  reference  to  the  register  to 
ascertain  the  amount  of  the  purchase-money  still  due  the 
respondent  This  decree  is  here  assigned  as  error  by  the 
respondent,  who  brings  the  present  appeal. 

A.  A.  Wiley,  and  W.  S.  Thorington,*  for  the  appellant 

Jas.  T.  Holtzclaw,  contra, 

STONE,  C.  J.— The  bill  in  this  case  was  filed  July  19, 
1888.  Its  object  is  to  enforce  specific  performance  of  an 
executory  agreement,  whereby  Johnson  purchased  from 
Boot  a  half-acre  lot  of  ground  lying  near  tne  city  of  Mont- 
gomery. The  written  agreement  evidencing  the  sale,  as  set 
out  in  the  reporter's  statement  of  facts,  bears  date  April 
19,  1886,  and  was  signed  by  Boot,  the  seller.  The  price 
agreed  on  was  $100 ;  $15  agreed  to  be  paid,  and  actually 
paid  at  the  date  of  the  contract,  and  the  balance  to  be  paid 
m  quarterly  instalments  of  $10,  until  the  whole  purchase- 
monej,  with  interest,  should  be  paid. 

It  IS  contended  for  appellant  that  the  $10  instalments  of 
the  purchase-money,  agreed  to  be  paid  quarterly,  were  to 
be  supplemented,  at  each  payment,  with  the  then  accrued 
interest  on  the  entire  unpaid  balance  of  jbhe  purchase- 
money.  This  would  increase  the  first  payment— July  19, 
1886 — by  three  months  interest  on  $85,  and  require  the 
addition  of  that  interest — $1.70 — to  the  ten  dollars  then  de- 
mandable.  And  it  is  claimed  this  was  and  is  the  prop®^ 
rule,  until  the  entire  purchase-money  should  be  paid.  This 
is  not  our  interpretation  of  the  contract  Its  language  is, 
"fifteen  dollars  cash,  and  balance  with  interest  from  date  in 
quarterly  instalments  of  10  dollars."     The  "interest  from 

*  This  case  was  decided  before  W.  S.  Thorington  was  appointed 
Judge. 
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date"  refers  to,  and  qualifies  the  "balance"  of  the  purchase- 
money,  and  not  the  "10  dollars"  instalments.  We  hold  that 
the  quarterly  payments  required  under  the  contract  were 
ten  dollars  net,  and  to  continue  until  the  purchase-money, 
with  interest,  should  be  paid  in  full.  Under  this  interpre- 
tation, $10  were  due  at  the  end  of  every  three  months  ; 
the  first  to  mature  being  July  19,  1886. 

The  written  agreement  of  sale  contains  "the  condition, 
that  if  any  payment  agreed  to  be  made  is  not  made  in  a 
year  from  date  agreed  to  be  paid,  all  payments  previous 
shall  be  forfeited  to  me  .for  use  of  land,  and  I  shall  have 
the  right  to  re-enter  and  take  possession  of  the  land." 
Forfeitures  are  not  favorites  in  equity,  and  unless  the  pen- 
alty is  fairly  proportionate  to  the  damage  suffered  by  the 
breach,  relief  will  be  granted  when  the  court  can  give  by 
way  of  compensation  all  that  could  be  reasonably  expected. 
8  Amer.  &  Eng.  Encyc.  of  Law,  449. 

Johnson,  the  purchaser,  paid  $20  in  December,  1886.  This 
is  admitted  by  Root  This  paid  the  installments  maturing 
in  July  and  October  of  1886,  although  not  on  the  days  they 
were  demandable.  It  is  also  admitted  that  he  paid  $10  in 
August,  1887.  This  was  in  less  than  a  year  after  the  ma- 
turity of  the  instalment  of  January  19,  1887.  The  next 
instalment  to  mature  would  be  April  19,  1887,  and  if  a  year 
after  that  was  permitted  to  elapse  without  payment  or  ten- 
der of  that  instalment,  then,  according  to  tlie  letter  of  the 
contract,  Johnson  forfeited  his  purchase.  Johnson  testified 
that  he  tendered  to  Root  $10  January  1, 1888,  and  that  Root 
refused  to  receive  it,  claiming  that  the  contract  was  forfeited. 
Meriwether  testified  that  he  heard  Root  admit  such  tender 
was  made.  Root  denied  that  any  tender  was  made ;  but  his 
testimony,  and  that  of  other  witnesses  tends  to  show  he 
claimed'  a  forfeiture  long  before  the  letter  of  the  contract, 
under  our  interpretation,  authorized  such  claim.  The  wit- 
nesses McDonald  and  Loveless  tend  to  strengthen  Johnson's 
version,  and  to  weaken  that  given  by  Root  The  judge  of 
the  City  Court,  chancellor  in  this  cause,  reached  the  con- 
clusion that  tte  $10  were  tendered  to  Root  January  1,  1888, 
and  the  testimony  does  not  convince  us  that  he  erred.  This 
tender,  as  we  have  shown,  was  in  time  to  prevent  a  forfei- 
ture, under  the  most  technical  enforcement  of  the  contract 

The  law  does  not  exact  the  observance  of  a  vain  cere- 
mony. The  purpose  of  tender,  in  a  case  like  the  present, 
is  to  leave  the  seller  without  excuse  for  a  non-compliance 
with  his  contract,  and  to  cast  on  him  the  fault  of  its  breach. 
When,  before  tender  made,  the  party  to  whom  money  is  due 
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declares  he  will  not  receive  it,  or  makes  any  declaration  or 
demand  which  is  equivalent  to  a  refusal  to  accept  the  money  if 
tendered,  then  actual  tender  is  dispensed  with. — 7  Wait's  Act. 
&  Def.  593.  It  was  sufficient,  in  this  case,  to  tender  pay- 
ment in  the  bill.  This  renders  it  unnecessary  that  we  should 
pass  on  the  weight  or  credibility  of  the  conflicting  testi- 
mony, bearing  on  the  question  of  the  alleged  tender  made 
by  Johnson  of  the  whole  amount  due,  before  instituting 
this  suit. 
Affirmed. 


Merriman  &l  Co.  v.  Knox. 

Action  on  Promissory  Note  for  Commercial  Fertilizer. 

1.  Note  given  on  sale  of  commercial  fertilizer;  failure  to  comply  with 
statute, — In  an  action  on  a  promissory  note  given  for  the  price  of  a 
quantity  of  commercial  fertilizer  bought  by  the  defendant,  a  plea 
averring  that  the  sale  was  made  in  Alabama,  and  that  the  tags  were 
not  affixed  to  the  bags  when  delivered,  and  that  the  sellers  had  not 
taken  out  a  license,  as  required  by  law,  (Code,  ^§  140-141),  is  a  full 
defense  to  the  action. 

2.  Same;  not  affected  by  the  non-residence  o/ »W^?r.— Before  a  valid 
Bale  of  commercial  fertilizer  can  be  made  in  this  State,  the  seller 
must  be  licensed,  and  the  fertilizer  tagged, as  required  by  the  statute 
(Code,  §§  139-141) ;  and  this  is  true  whether  the  seller  is  a  resident  or 
non-resident,  and  whether  the  fertilizer  was  manufactured  in  this 
State  or  elsewhere. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  John  P.  Hubbard. 
This  action  was  brought  by  the  appellants,  Merriman  & 
Co.,  against  the  appellee,  C.  J.  Knox ;  and  counted  upon  a 

?romissor7  note,  made  by  the  defendant  to  the  plaintiffs, 
he  defendant  pleaded  two  special  pleas  to  the  complaint. 
In  the  first,  it  was  averred  that  the  only  consideration  for 
the  promissory  note,  the  foundation  of  the  suit,  was  a  quan- 
tity of  fertilizer  sold  by  the  plaintiffs  to  the  defendant ;  that 
the  contract  of  sale  was  made  in  Troy,  Alabama,  by  the  de- 
fendant with  one  of  the  plaintiffs,  the  note  executed  in  Troy^ 
and  the  fertilizer  was  to  be  delivered  there  ;  and  that  when 
the  contract  of  sale  was  made,  the  fertilizer  was  not  tagged 
by  the  plaintiffs,  or  any  one  for  them,  as  required  by  sec- 
tion 141  of  the  Code  of  1886,  nor  were  the  oags  or  sacks 
tagged  at  the  time  of  delivery  to  the  defendant     In  the 
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second  plea,  after  alleging  the  sale,  <&c.,  it  was  averred  that 
at  the  time  of  sale  the  plaintiffs  were  not  licensed  as  re- 
auired  by  section  140  of  the  Code  of  1886.  To  these  pleas 
tne  plaintiffs  filed  their  replication,  alleging  that  they  were 
citizens  of  Maryland,  and  the  goods  sold,  for  which  the 
note  was  executed,  were  manufactured  in  the  State  of  Marj^- 
land,  and  sliipped  from  the  city  of  Baltimore  in  the  said 
State.  To  this  replication  the  defendant  demurred  on  the 
ground  that  it  was  no  answer  to  either  of  said  pleas ;  and 
that  it  failed  to  negative  either  of  the  averments  of  said 
pleas. 

The  court  sustained  the  defendants  demurrer  to  the  repli- 
cation ;  and  upon  issue  being  joined,  a  verdict  was  found  in 
favor  of  the  defendant,  and  judgment  rendered  accordingly. 
The  plaintiffs  prosecute  the  present  appeal,  and  assign  as 
error  the  rulings  of  the  trial  court  in  sustaining  the  demurrer 
to  their  replication. 

Gardner  &  Wiley,  for  appellants. 

Knox  &  Gamble,  contra. 

WALKER,  J. — ^A  sale  in  this  State  of  commercial  fertilizer 
is  void,  if  the  person  making  the  sale  has  not  been  liC'ensed 
as  required  by  the  statute,  or  if  the  fertilizer  is  not  tagged 
as  reijuired  bv  the  statute. — Code,  §§  139  to  141.  The  former 
decisions  of  this  court  have  settled  the  propositions,  that 
the  statute  in  question  is  a  legitimate  police  regulation,  and 
that  it  is  a  gooa  defense  to  a  note  given  for  the  agreed  price 
of  a  quantity  of  commercial  fertilizer  bought  by  the  defend- 
ant, that  the  sale  was  made  in  Alabama  by  a  person  not 
licensed  as  the  statute  reqiiires,  or  that  tags  were  not  affixed 
to  the  bags  or  packages  wnen  delivered,  as  by  law  required. 
Steiner  v,  Ray,  84  Ala.  93 ;  Johnson  v,  Hanover  National  Bank, 
88  Ala.  271 ;  Campbell  v.  Segars,  81  Ala.  259.  If  the  sale  is 
made  in  this  State  it  makes  no  difference  whether  the  seller 
is  a  resident  of  the  State  or  a  non-resident,  or  whether  the 
fertilizer  sold  was  manufactured  in  this  State  or  elsewhere. 
The  statute  makes  no  discrimination  against  the  residents 
or  products  of  other  States.  No  exemption  from  obedience 
to  such  a  police  regulation  is  allowed  to  non-residents,  or  to 
the  products  oi  other  States  which  are  sold  in  Alabama. 
The  replication  of  the  plaintiffs  to  the  defendant's  plea,  in 
stating  that  they  were  citizens  of  the  State  of  Maryland,  and 
the  goods  sold  were  manufactured  in  that  State  and  shipped 
from  the  city  of  Baltimore,  but  not  denying  that  the  sale  was 
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made  in  this  State,  or  that  there  was  a  failure  to  comply 
with  the  requirements  of  the  statute,  disclosed  no  valid  ob- 
jection to  the  defenses  set  up  by  the  pleas.     There  was  no 
error  in  sustaining  the  demurrer  to  the  replication. 
Affirmed. 


Lee  V.  Thompson. 

Statutm^  Action  of  Ejectment 

1.  Possession  of  land  under  parol  gift;  when  adverse. — The  possession 
of  land  by  a  donee,  under  a  mere  parol  gift,  accompanied  with  a 
claim  of  right,  is  an  adverse  holding  as  against  the  donor,  and  if  con- 
tinued without  interruption  for  ten  years,  is  protected  by  the  statute 
of  limitations,  and  matures  into  a  good  title. 

2.  Adverse  possession ;  recognition  of  donor's  title. — In  order  to  defeat 
a  title  to  land  acquired  by  adverse^  possession  under  a  parol  gift,  by 
evidence  that  there  was  a  recognition  by  the  donee  of  the  donor's 
title,  it  must  be  shown  that  such  recognition  occurred  before  the  ex- 
piration of  the  period  necessary  to  perfect  the  donee's  title  by  adverse 
possession. 

3  Same;  effect  of  a  sale  of  lands  under  a  decree. — A  defendant,  claim- 
ing title  bv  adverse  possession,  is  concluded  from  setting  up  such  title, 
when  the  lands  sued  for  were  sold  as  a  part  of  her  donor's  estate, 
under  a  decree  of  the  Chancery  Court  in  a  cause  to  which  she  was  a 
party,  and  at  which  sale  the  land  was  purchased  by  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  J.  M.  Cabmiohael. 

This  was  a  statutory  action  in  the  nature  of  ejectment, 
brought  by  the  appellant,  Annie  T.  Lee,  against  the  appellee, 
Jane  Thompson  ;  and  sought  to  recover  the  possession  of  a 
certain  tract  of  land  specifically  described  in  the  complaint 
The  action  was  commenced  on  October  29,  1889.  The  title 
of  the  plaintiff,  as  is  shown  by  the  bill  of  exceptions,  was 
rested  upon  a  deed  made  by  the  register  of  the  Chancery 
Court  of  Barbour  county  to  the  plaintiff,  Annie  T.  Lee. 
This  deed  was  executed  on  May  8,  1889,  and  recited  that  it 
was  made  in  obedience  to  a  decree  of  the  Chancery  Court 
Plaintiff  introduced  in  evidence  the  records  of  the  dhancery 
Court  of  Barbour  county,  which  showed  that  after  the  death 
of  Francis  John,  the  father  of  the  defendant  in  the  present 
suit,  his  heirs  at  law  brought  suit  in  the  Chancery  Court 
against  his  wife,  Nancy  John,  for  the  land  which  had  been 
acquired  by  said  Francis  John  after   marriage  with  said 
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Nancy  John,  which  included  the  land  now  sued  for  in  this 
case.  It  was  further  shown  by  said  records  that  Nancy 
John,  the  widow  of  said  Francis  John,  answered  the  bill  of 
complaint,  and  that  upon  her  death  the  said  suit  was  revived 
against  her  personal  representative  and  against  her  heirs, 
the  present  defendant,  Jane  Thompson,  being  one  of  the 
latter ;  that  a  compromise  was  eflfected  between  the  parties 
complainant  and  defendant  to  this  chancery  suit,  and  a  de- 
cree was  rendered  for  a  sale  of  all  the  land  acquired  by 
Francis  John  after  his  marriage  with  the  said  Nancy  John, 
and  this  decree  included  the  lands  now  involved  in  this  con- 
troversy. Jane  Thompson,  the  present  defendant,  was  a 
party  to  the  compromise,  and  the  lands  were  decreed  to  be 
sold  for  the  purpose  of  division,  in  accordance  with  the 
terms  of  said  compromise.  It  was  also  shown  by  the  said 
chancery  record  that  the  administrator  of  the  estate  of  Nancy 
John,  deceased,  advertised  the  sale  of  lands,  including  those 
here  sued  for,  under  said  decree  of  the  Chancery  Court,  and 
that  at  said  sale  the  present  plaintiff,  Annie  T.  Lee,  purchased 
all  of  said  lands;  that  said  sale  was  reported  to,  and  confirmed 
bjr  the  Chancery  Court,  and  that  upon  the  report  of  the  ad- 
ministrator that  all  of  the  purchase-money  had  been  paid, 
the  register  was  directed  to  make  a  deed  to  the  purchaser, 
the  said  Annie  T.  Lee,  which  was  done ;  and  it  is  unde^  this 
deed,  executed  on  May  8,  1889,  bv  the  register  in  chancery, 
that  the  plaintiff  bases  her  right  to  the  lands  now  sued 
for. 

The  defendant's  claim  to  the  property  in  controversy  was 
based  upon  her  adverse  possession  since  the  year  18G4,  at 
which  time  she  went  into  possession  of  said  lands  under  a 
parol  gift  from  her  father.  The  facts  relative  to  this  claim 
of  the  defendant  are  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  plaintiff 
requested  the  court  to  give  the  following  written  cnarges : 
(1.)  "If  the  defendant  acquired  her  right  by  parol  gift  from 
John,  her  right,  whatever  it  was,  did  not  become  adverse 
until  she  asserted  it  by  a  positive  and  continuous  disclaimer 
and  disavowal  of  the  title  of  John,  and  by  the  assertion  of  a 
title  hostile  to  him  brought  home  to  his  knowledge.  And 
her  possession  and  assertion  and  disavowal  of  this  character 
must  have  been  continuous  for  the  period  of  ten  years."  To 
the  court's  refusal  to  give  said  charge  the  plaintiff  duly  ex- 
cepted ;  and  she  also  separately  excepted  to  the  giving  of 
each  of  the  following  written  charges  at  the  request  of  the 
defendant:  (2.)  "The  court  charges  the  jury  that  if  the  use 
and  occupation  of  the  property  is  open,  notorious  and  hostile 
Vol.  xoix. 
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against  all  the  world,  that  is  sufficient,  if  accompanied  by 
the  claim  of  ownership  ;  and  if  such  occupation  continued 
for  the  period  of  twenty  years,  then  the  jury  must  find  a 
verdict  for  the  defendant,  Mrs.  Jane  Thompson."  (3)  *'The 
court  charges  the  jury  that  actual  notice  is  not  necessary  to 
be  given  to  the  owner  of  the  property  of  the  actual  use,  oc- 
cupation and  adverse  possession  of  said  property  under 
claim  of  ownership,  if  that  adverse  possession  is  open,  noto- 
rious, public  and  against  all  the  world,  accompaniea  by  claim 
of  ownership,  then  that  is  sufficient  notice  to  the  party  plain- 
tiff in  this  suit,  and  if  that  continued  for  twenty  years,  then 
you  must  find  for  defendant."  (5)  "No  matter  how  defend- 
ant entered  the  land,  if  she  openly,  notoriously  claimed  it  as 
her  own,  used  and  occupied  it  openly,  notoriously  and  con- 
tinuously for  the  period  of  twenty  years,  then  the  jury  must 
find  a  verdict  for  the  defendant,  Mrs.  Thompson."  (6)  "If 
the  jury  believe  from  the  evidence  that  the  defendant,  Mrs. 
Thompson,  has  been  in  possession  of  the  land  sued  for  and 
descrioed  in  the  complaint,  since  the  year  1864 — and  that 
she  has  held  the  same  open  and  notoriously  as  against  every 
body  in  the  world,  claimed  the  same  for  her  own  for  this 
length  of  time  even  as  against  Frank  John — then  the  verdict 
of  the  jury  must  be  for  the  defendant,  Mrs.  Thompson.  This 
will  be  the  verdict  even  though  Mrs.  Thompson  had  no  right 
to  enter  upon  the  lands  at  the  first ;  yet,  if  entering  there- 
upon, she  had  since  held  the  same  as  her  own  for  the  time, 
from  1864,  up  to  the  commencement  of  this  suit,  the  verdict 
must  be  for  tne  defendant,  Mrs.  Thompson." 

There  were  verdict  and  ludgment  for  the  defendant ;  and 
the  plaintiff  now  brings  this  appeal,  and  assigns  as  error 
the  rulings  of  the  court  in  giving  and  refusing  to  give  the 
respective  charges  asked. 

Jere  N.  Williams  and  George  W.  Peach,  for  appellant, 
cited  Burrvs  v,  Meadors,  90  Ala.  144;  Bishop  v.  Truett, 
85  Ala.  376;  Jones  v.  Pelliam,  84  Ala.  208;  Burks  v.  MitcheU, 
78  Ala.  61;  Bobertson  v,  Bradford,  73  Ala.  116;  Potts  v. 
Coleman,  67  Ala.  227;  Boykin  v.  Smith,  65  Ala.  294. 

H.  D.  Clayton,  contra, 

THOEINGTON,  J.— In  the  case  of  Vandiveer  v.  Stickney, 
75  Ala.  225,  re-aflSrming  Collins  v.  Johnson,  57  Ala  304,  it 
was  decided  by  this  court  that  an  uninterrupted,  continuous 
possession  of  lands  by  a  donee,  under  a  mere  parol  gift,  ac- 
companied with  a  claim  of  right,  is  an  adverse  holding  as 
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against  the  donor,  and  will  be  protected  by  the  statute  of 
limitations,  thus  maturing  into  a  ^ood  title  by  the  lapse  of 
ten  years ;  that  the  fact  is  immaterial  that  such  a  parol  gift 
of  lands  conveys  no  title,  and  only  operates  as  a  mere  tenancy 
at  will,  capable  of  revocation  or  disaffirmance  by  the  donor 
at  any  time  before  the  bar  of  the  statute  is  complete.  And 
that  it  is  evidence  of  the  beginning  of  an  adverse  possess- 
ion by  the  donee,  which  can  be  repelled  only  by  showing  a 
subsequent  recognition  of  the  superiority  of  the  title  of  tne 
donor.  And  in  1  Amer.  &  Eng.  Encyc.  of  Law,  at  page  280, 
the  same  doctrine  is  declared  and  supported  by  the  citation 
of  many  decisions. 

In  the  case  at  bar,  appellee,  who  was  the  defendant  in 
the  court  below,  went  into  the  possession  of  the  land  sued 
for  by  appellant,  more  than  twenty  years  before  the  com- 
mencement of  the  suit,  under  a  parol  ^ift  from  her  father, 
and  the  statement  in  the  bill  of  exceptions  is  that  "she,  de- 
fendant, was  in  possession  of  the  lands  sued  for  in  the  year 
1864,  that  she  had  occupied  it  continuously  as  her  own, 
claimiujg  it  adversely  to  all  persons  publicly  and  openly  and 
exercising  acts  of  ownership  over  it  until  the  present  time;" 
and  also,  "that  while  she  was  in  possession  she  cleared, 
cultivated  and  fenced  a  part  of  it,  about  fifteen  acres,  and 
she  used  the  rest  of  it  in  getting  rails  and  fire  wood  there- 
from, and  for  other  purposes  when  she  saw  fit*'  It  also 
appears  from  the  bill  of  exceptions  that,  soon  after  appellee 
so  entered  into  possession  of  the  lands,  her  father  repeatedly 
said  to  her,  and  to   others   in  her  presence,  that  "  he  had 

fiven  the  lands  to  her  as  her  own  because  her  husband  was 
illed  in  the  war,  and  it  would  aid  her  in  raising  her  orphan 
children." 

Undoubtedly  these  statements  of  the  evidence,  in  the  bill 
of  exceptions,  show  an  adverse  holding  of  the  lands  by  ap- 
pellee from  the  commencement  of  her  possession,  and  with 
the  knowledge  of  her  father,  and  which  continued  a  suffi- 
cient length  of  time  to  ripen  into  title,  and  there  is  nothing 
in  the  testimony  which  overcomes  this  proof.  Whether  her 
father  had  title  to  the  property  or  not  at  the  time  of  the 
parol  gift  it  is  immaterial  to  inquire.  Appellee's  right  and 
title  do  not  spring  from  the  parol  gift,"  but  from  her  adverse 
possession  and  claim  of  ownership  continued  for  a  period 
of  ten  years. 

The  case  of  Burrus  v,  3Ie(ulors,  90  Ala.  140,  and  Potts  v. 

ColemaUy  67  Ala.  221,  are  distinguishable  from  the  case  at 

bar.     In  both  of  these  cases  the  son  entered  on  the  land 

in   recognition  of,  and  in   subordination  to,  the  title  of  his 
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father.  In  the  case  first  mentioned,  the  son  simply  went 
into  possession  of  the  land  with  the  consent  of  the  father, 
the  latter  continuing  to  claim  the  land ;  and  in  the  last 
mentioned  case  it  is  said  in  the  opinion  of  the  court :  "It 
is  manifest  from  the  evidence  that  the  son  never  intended  the 
assertion  of  a  title  hostile  to  that  of  the  father."  While  in  the 
case  at  bar  it  is  clear  appellee's  possession  was  hostile  to 
her  father's  from  its  inception,  and  so  openly  and  notori- 
ously such,  that  the  father  must  have  known  it;  or  such 
as  to  give  rise  to  the  presumption  that  he  knew  it. 

It  is  urged  by  appellant  that  before  the  adverse  possess- 
ion of  appellee  ripened  into  title  there  was. a  recognition  by 
appellee  of  her  father's  title,  or  an  implied  recognition  on 
her  part  that  the  lands  belonged  to  his  estate.  That  con- 
tention is  based  on  the  testimony  for  appellant  showing  that 
the  administrator  of  Frank  John's  estate  rented  the  land 
one  year  to  Alfred  Faulk,  and  also  that  appellee,  on  one 
occasion,  when  the  administrator  was  about  to  sell  the 
lands  under  a  chancery  decree  as  part  of  the  estate  of 
said  Frank  John,  requested  the  administrator  to  permit  her 
to  remove  a  fence  she  had  placed  on  the  land,  ana  also  that 
when  the  lands  were  so  sold  by  the  administrator,  appellee 
bid  on  the  land  in  controversy  with  the  intention  of  pur- 
chasing the  same.  Appellee's  testimony  showed  that,  when 
the  land  was  so  rented  to  Faulk  and  he  demanded  possess- 
ion, she  refused  to  surrender  and  told  Faulk  the  land  be- 
longed to  her ;  that  she  had  been  holding  and  claiming  it 
adversely  for  twenty  years ;  and  she  furtner  denies  in  her 
testimony  that  she  requested  permission  from  the  admin- 
istrator to  remove  the  rails.  These  were  questions  for 
the  jury,  and  they  decided  the  issues  m  her  favor.  In 
explanation  of  her  bidding  on  the  land,  it  is  shown  by  her 
testimony  that  she  so  bid  after  having  publicly  given  notice 
at  the  sale  of  her  claim  to  the  propertj,  and  after  having 
forbidden  the  sale,  and  under  the  advice  of  her  attorney, 
that  if  she  could  buy  the  land  at  $1.'25  per  acre,  it  would  be 
better  than  to  have  a  suit.  Whether  tnis  would  have  been 
such  a  recognition  of  title  in  another  as  to  interrupt  the 
continuity  of  her  adverse  holding  we  need  not  decide. 

It  nowhere  appears  from  the  bill  of  exceptions  that  any  of 
the  facts  above  stated,  as  relied  on  by  appellant  to  defeat  the 
claim  of  adverse  possession,  occurred  before  the  expiration 
of  the  period  necessary  to  complete  appellee's  title.  If  her 
adverse  possession  continued  for  ten  years,  before  any  of  the 
acts  above  referred  to  occurred,  neither  nor  all  of  them  could 
operate  to  divest  her  title  so  c^cquired.    The  title  once  ac- 
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quired  by  adverse  possession,  it  was  as  effectual  and  indefeas- 
ible as  if  it  had  been  created  by  a  valid  conveyance,  and  could 
only  be  divested  by  some  mode  recognized  by  the  law  as 
sufficient  for  that  purpose ;  it  could  not  be  done  by  parol 
in  the  manner  indicated  by  this  testimony.  It  the  acts  so 
relied  on  by  appellant  occurred  before  appellee's  adverse 
holding  had  ripened  into  title,  it  was  incumbent  on  appel- 
lant to  show  it.  She  has  failed  to  do  so,  and  consequently 
her  case  can  receive  no  support  therefrom. 

A  further  reason  urged  against  appellee's  title  by  adverse 
possession  is,  that  the  land  here  sued  for  was  sold  aid  part 
of  her  father's  estate  under  a  decree  of  the  Chancery  Court 
in  a  cause  to  which  she  was  a  party,  and  was  purchased  at 
such  sale  by  the  plaintiff. 

As  these  facts  are  set  forth  in  the  bill  of  exceptions,  it  is 
manifest  the  appellee  is  concluded  by  the  chancery  decree, 
she  having  been  a  party  to  the  suit  in  which  it  was  rend- 
ered ;  and  it  follows  that  charges  two,  three,  five  and  six 
given  at  her  instance  should  have  been  refused.  They  each 
rest  her  right  to  a  verdict  upon  her  adverse  possession  alone, 
ignoring  entirely  the  proof  and  effect  of  the  chancery  de- 
cree to  which  we  have  above  referred.  The  charge  asked 
by  the  plaintiff  is  opposed  to  the  principles  we  have  an- 
nouncea  and  there  was,  therefore,  no  error  in  its  refusal. 

For  the  error  in  giving  the  several  charges  requested  by 
the  defendant,  the  judgment  of  the  Circuit  Court  must  be 
reversed  and  the  cause  remanded. 
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Howell  V.  Carden. 

Statutory  Claim  Suit 

1.  Deed  of  trvsi;  recitah  of  coyiaideration  not  evidence  a^ainU  attack- 
ing creditor.— The  validity  of  a  deed  of  trust  being  assailed  by  a  cred- 
itor, whose  debt  was  in  existence  at  the  time  of  its  execution,  its  re- 
citals of  a  consideration  are  not  evidence  against  him. 

2.  Sitme;  burden  of  proof.— In  a  statutory  claim  suit,  where  the 
claimant  claims  under  a  deed  of  trust,  the  validity  of  which  is  assailed 
by  a  creditor,  whose  debt  was  in  existence  at  the  time  of  its  execu- 
tion, the  burden  is  on  the  claimant  to  prove  the  existence  of  the  al- 
leged debt,  and  the  statements  in  the  note  and  deed  of  trust  are  not 
available  for  this  purpose. 

3.  Same;  adntisaihility  of  deed  as  erideiice.— This  rule  does  not  jus- 
tify the  entire  exclusion  of  the  deed  of  trust  and  the  note  secured 
by  it  from  evidence  in  a  claim  suit  founded  upon  them.    The  recitals 
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of  a  consideration  are  admissible  to  prove  the  fact  of  the  existence 
of  these  instruments,  so  as  to  show  that,  as  between  the  grantor  and 
claimant  (trustee),  there  had  been  an  effectual  transfer  of  title  to  the 
property  claimed;  and  the  instruments  themselves  are  admissible, in 
connection  with  other  evidence  afterwards  adduced,  as  tending  to 
show  valuable  and  sufficient  consideration,  which  was  necessary  in 
order  to  support  a  claim  as  against  an  attacking  creditor. 

4.  Testimony  concerning  other  notes  than  the  one  in  question;  when 
competent. — It  is  competent  for  a  grantee  in  a  deed  of  trust,  given  to 
secure  a  note  held  by  him,  to  testify  concerning  other  notes  he  for- 
merly held  against  the  grantor,  without  producing  said  notes,  their 
existence  being  a  collateral  matter. 

6.  Debt;  arises  when  one  pays  a  debt  for  another. — A  valid  debt  against 
a  person  may  be  created  as  well  by  paying  off  his  debts  to  others,  at 
his  instance  and  request,  as  by  advancing  money  directly  to  him. 

6.  Evidence  as  to  payment  of  debts  admissible. — It  is  admissible  for 
a  grantee  in  a  deed  of  trust,  attacked  as  fraudulent,  to  testify  that 
he  had  paid  debts  for  the  grantor,  at  his  request,  and  that  the  money 
so  paid  constituted  a  part  of  the  consideration  for  the  note  and  deed 
of  trust.  • 

7.  Evidence  ;  when  inquiry  as  to  value  of  property  material. — Where  a 
deed  of  trust  is  attacked  as  fraudulent  against  the  grantor's  creditors, 
the  inquiry  as  to  the  value  of  the  property  conveyed  in  said  deed  is 
material  upon  the  question  of  the  good  faith  of  the  transaction. 

8.  Same  ;  use  of  memoranda  to  refresh  memory  of  witness. ^It  is  not 
permissible  for  a  witness,  against  the  objection  of  the  adverse  party, 
to  use  for  the  purpose  of  refreshing  his  memory,  memoranda  made 
a  long  time  after  the  date  of  the  transaction  to  which  it  referred. 

9.  Recorded  mortgage  of  personal  property  not  void  because  mortgagor 
is  left  in  possession. — A  recorded  mortgage  of  personal  property  is  not 
void  as  against  non-secured  creditors  by  reason  of  the  mortgagor 
being  left  in  possession  ;  the  recording  being  regarded  as  a  substitute 
for  the  change  of  possession. 

10.  Mortgage  of  personal  property;  when  pronounced  void  by  the  court. 
A  court  can  not  pronounce,  as  a  legal  conclusion,  that  a  mortgage  of 
personal  property  is  fraudulent  and  void  as  to  existing  creditors,  un- 
less it  is  shown  upon  its  face,  that  it  was  made  in  trust  for  the  use  of 
the  mortgagor,  or  with  the  intent  to  hinder,  delay  or  defraud  his 
creditors. 

11.  Deed  of  trust  attached  as  fraudulent  ;  burden  of  proof . — When  a 
creditor,  attacking  a  deed  of  trust  given  to  secure  a  debt  of  the 
grantor  as  fraudulent  against  the  grantor's  creditors,  proves  the  ex- 
istence of  his  debt  at  the  time  the  deed  was  executed,  the  onus  is  cast 
upon  the  grantee  to  prove  that  the  debt  which  the  deed  purports  to 
secure  was  justly  due  at  the  time  of  its  execution  ;  but  if  the  attack- 
ing creditor  goes  further  and  seeks  to  show  that  the  deed  was  made 
with  the  intent  to  hinder,  delay  or  defraud  the  grantor's  creditors, 
the  burden  of  proving  this  intent  is  upon  such  attacking  creditor. 

12.  Deed  of  trust  not  invalidated  by  provision  allowing  grantor  to  re- 
tain possession  of  property. — A  provision  in  a  deed  of  trust,  allowing 
the  grantor  to  retain  possession  of  the  property  conveyed,  is  not 
such  a  reservation  of  benefit  to  him  as  invalidates  the  instrument 
against  his  existing  or  subsequent  creditors,  if  the  debt  which  the 
instrument  purports  to  secure  was  justly  due,  and  the  grantee  was 
not  a  party  to  any  intent  to  use  the  instrument  to  hinder,  delay  or 
defraud  the  grantor's  creditors. 

18.  Deed  of  trust  given  to  secure  bona  fide  debt  not  void,  althouah 
hindering^  delaying  or  defrauding  tlie  grantor's  creditors. — Although  the 
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effect  of  a  deed  of  trust  is  to  hinder,  delay  or  defraud  the  grantor's 
creditors,  and  he  executed  the  instrument  with  that  purpose,  yet,  if 
the  grantee  did  not  participate  in  such  intent,  but  accepted  the  con- 
veyance for  the  sole  purpose  of  securing  a  bona  fide  debt  to  the 
amount  named  in  the  instrument,  the  deed  of  trust  is  not  void,  either 
because  of  its  effect  upon  the  rights  of  other  creditors,  or  because  of 
the  fraudulent  purpose  of  the  grantor. 

14.  Validity  of  deed  of  truH  ;  proper  inquiries  ;  what  can  he  Rhmvn. 
On  inquiry  as  to  whether  a  deed  of  trust  was  given  in  good  faith,  and 
solely  for  the  security  of  a  just  debt,  or  was  vitiated  by  a  purpose  to 
benefit  the  grantor  at  the  expense  of  his  other  creditors,  it  is  com- 
petent to  show  that  the  grantee  had  notice  that  there  were  other 
creditors ;  that  the  deed  covered  substantially  all  of  grantor's  proper- 
ty, and  greatly  more  than  enough  to  secure  grantee*s  debt ;  that  by 
the  arrangement  the  grantee  unreasonably  postponed  the  collection 
of  his  debt ;  that  the  grantor  was  allowed  to  retain  and  use  the 
property,  and  that  the  property  so  retained  and  used  was  either 
perishable,  or  of  such  a  character  as  to  be  profitable  in  its  use. 
A  deed  of  trust  can  not  be  pronounced  invalid  unless  the  jury  find, 
from  the  evidence,  that  it  was  made  either  in  trust  for  the  use  of  the 
grantor,  or  with  the  intent,  participated  in  by  the  grantee,  to  hinder, 
delay  or  defraud  the  grantor's  creaitors. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  John  B.  Tally. 

Action  by  James  H.  Howell,  against  James  W.  Bowman. 
Judgment  for  plaintiff.  An  execution  was  levied  on  certain 
personal  property  in  the  possession  of  defendant,  and  a 
claim  to  tue  property  levied  on  was  interposed  by  H.  W. 
Garden,  as  trustee  under  a  deed  of  trust  (»xecuted  by  de- 
fendant to  secure  the  payment  of  his  promissory  note  to 
R  T.  Ewing. 

On  November  15,  1884,  previous  to  the  commencement  of 
the  present  suit  by  the  plaintiff,  the  defendant,  James  W. 
Bowman,  executed  a  deed  of  trust  to  the  claimant,  H.  W.  Car- 
den  for  the  benefit  of  one  R.  T.  Ewing,  to  whom  said  Bow- 
man was  indebted ;  the  consideration  named  in  the  deed 
being  $482.  The  testimony  of  the  claimant  tended  to  show 
that  the  consideration  of  said  trust-deed  was  a  past  indebt- 
edness due  by  the  said  Bowman  to  Ewing,  and  that  the  said 
indebtedness  consisted  of  various  transactions  between  the 
said  Ewing  and  Bowman.  Some  of  the  items  were  notes 
given  by  said  Bowman  to  one  Mrs.  Tate,  the  mother-in-law 
of  Jlwing,  and  transferred  by  her  to  Ewing.  On  these  Tate 
notes  a  greater  rate  of  interest  than  8  per  cent  was  charged 
by  Mrs.  Tate,  but  in  all  the  demands  and  debts  due  Ewmg 
by  said  Bowman  only  8  per  cent,  interest  was  charged.  It 
was  further  shown  for  the  claimant  that,  at  the  time  of  the 
execution  of  said  trust-deed  for  the  benefit  of  said  Ewing, 
he  did  not  know   of  the   existence   of  the   plaintiff's   debt 

jainst  said  Bowman.     The  plaintiff  objected  and  duly  ex- 
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cepted  to  the  court's  allowing  the  claimant  to  introduce  in 
evidence  the  trust-deed  and  the  note  made  by  said  Bowman 
to  said  Ewing  on  November  15, 1884,  which  evidenced  Bow- 
man's indebtedness  to  Ewing.  Upon  the  examination  of 
said  R  T.  Ewing,  he  was  allowed,  against  the  plaintiff's  ob- 
jection and  exception,  to  refresh  his  memory  by  reference 
to  two  memoranda — one  made  shortly  after  the  transactions 
which  resulted  in  the  execution  of  the  trust-deed,  and  the 
other  just  a  short  time  before  the  trial  of  the  present  suit, 
which  took  place  in  1890.  This  witness  further  testified 
against  the  objection  and  exception  of  the  plaintiff,  that  ' 
there  had  been  various  transactions  between  him  and  said 
Bowman,  and  that  there  were  ofcher  notes  given  by  said 
Bowman  to  him,  witnessing  his  prior  indebtedness. 

The  court,  among  other  things,  charged  the  jury  as 
follows :  "The  buroen  is  first  upon  the  plaintiff  to  make 
out  his  case.  If  the  evidence  satisfies  vou  that  the  sheriff's 
deputy,  having  an   execution  issued  by  the  justice  of  the 

Kace  on  a  judgment  in  favor  of  plaintiff  against  the  de- 
idant,  found  the  property  in  controversy  in  the  possession 
of  the  defendant,  and  he  levied  that  execution  upon  such 
property,  then,  prima/ade,  that  property  would  oe  liable 
to  satisfy  such  execution.  This  would  make  out  plaintiff's 
case.  The  burden  would  then  be  shifted  upon  the  claimant 
to  show  a  better  claim  to  such  property.  If,  upon  con- 
sidering the  trust-deed  under  which  claimant  claims  title  te 
the  property,  in  connection  with  the  evidence  offered  with 
it,  you  find  the  same  was  given  to  secure  a  debt  justly 
due  from  the  defendant,  then  you  would  be  authorized  to 
find  that  the  property,  without  more  evidence,  belongs  to 
the  claimant.  Here  the  question  of  fraud  in  the  execu- 
tion of  said  trust-deed  presents  itself.  The  plaintiff  insists 
that  upon  the  whole  evidence  such  conveyance  is  fraudu- 
lent and  void.  The  burden  of  proving  it  is  upon  him. 
Upon  proving  a  valuable  consideration  in  the  form  of  a 
just  deot  due  from  Bowman  to  Ewing,  and  the  execution  of 
the  instrument  to  secure  the  same,  the  law  presumes  it  was 
done  in  good  faith,  without  further  evidence,  and  the  bur- 
den is  cast  upon  the  plaintiff  to  prove  the  fraud — to  prove 
a  state  of  facts  which  will  warrant  you  in  drawing  the 
conclusion  that  it  was  in  bad  faith,  or  done  for  the  pur- 
pose of  hinderin|T,  delaying,  or  defrauding  creditors  of  Bow- 
man." The  plaintiff  excepted  to  this  portion  of  the  gene- 
ral charge  of  the  court,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following  charges  re- 
quested by  him  in  writing : 
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(1.)  "If  thb  jury  find,  from  the  evidence,  that,  at  the 
time  of  the  execution  of  the  deed  of  trust  under  which 
Capi  Ewing  claims  the  property  that  was  levied  upon  by 
the  execution  in  favor  of  Howell,  Howell  was  a  creditor 
of  Bowman,  and  Ewing  knew  that  Bowman  was  in  failing 
circumstances,  and  took  the  deed  of  trust  upon  all  of  Bow- 
man's visible  and  tangible  property,  stipulating  in  said 
trust-deed  for  a  postponement  of  foreclosure  of  said  trust- 
deed  for  a  period  of  twelve  months,  and  permitted  Bow- 
man to  retain  tlie  possession  of  the  personal  property 
mortgaged,  and  HowelFs  execution  was  levied  upon  the 
property  described  in  the  officer's  return  on  said  execu- 
tion, Ewing  is  not  entitled  to  recover  in  this  action."  (2.) 
"If  the  jury  find  from  the  evidence  that  the  property  in 
controversy  was  of  a  perishable  nature,  and  it,  with  other 
property  included  in  the  -deed  of  trust,  was  all  the  visible 
property  that  Bowman  had,  and  he  was  permitted  to  re- 
main in  possession  of  the  proper^,  and  use  it  for  his  own 
benefit,  by  the  trustee  or  Capt.  Ewing,  and  Capi  Ewing 
knew  at  the  time  of  the  execution  of  the  deed  of  trust  that 
Bowman  had  other  creditors,  who  would  be  hindered  or 
delayed  in  the  collection  of  their  debts,  the  trust  is  void 
as  to  the  property  levied  on,  and,  if  it  was  in  possession 
of  Bowman  at  the  time  of  the  levy  of  the  execution,  that 
the  plaintiff  is  entitled  to  recover  in  this  action."  (3.) 
"That  unless  the  jury  find,  from  the  evidence,  that  the  notes 
in  evidence,  claimed  by  Ewing  to  have  been  paid  off  by  him, 
were  based  on  a  valuable  consideration,  then  they  are  no 
part  of  the  consideration  of  his  debt  claimed  by  him  to 
support  the  claim  suit.  The  mere  fact  that  he  paid  them 
off  at  the  request  of  Bowman  does  not  raise  any  considera- 
tion in  favor  of  the  claimant"  (4.)  "If  the  jury  find, 
from  the  evidence,  that,  at  the  time  of  the  execution  of  the 
deed  of  trust  upon  which  the  claimant  relies  in  this  case, 
(to- wit,  the  trust-deed  executed  on  the  15th  November,  1884) 
bowman  was  in  failing  circumstances,  and  Ewing  knew  it, 
and  knew  that  Bowman  had  other  creditors,  who  would  be 
hindered  or  delayed  in  the  collection  of  their  debts  against 
Bowman,  and  Ewing  knew  that  the  property  conveyed  by 
said  trust-deed  was  all,  or  almost  the  whole,  of  the  visible 
and  tangible  property  that  Bowman  owned,  and  that  the 
property  conveyed  by  the  deed  of  trust  was  equal  in  value 
to  nfty  per  cent,  more  than  the  debt  secured  by  it,  and  that 
Ewing  gave  Bowman  twelve  months'  time  within  which  to 
pay  tne  debt  secured  by  the  mortgage  or  trust-deed,  then 
the  deed  of  trust  is  void,  and  the  claimant  can't  recover  in 
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this  action."     (6.)     "That  if  Bowman  executed  the  deed  of 
trust  to  hinder,  delay,  or  defraud  creditors,  then  if  any  fact 
or  circumstance  which,  if  followed  up  by  Ewing,  would  have 
led  him  to  discover  the  fraudulent  intent  of  Bowman,  had 
come  to  Swing's  knowledge  previous  to  the  execution  of 
said  deed  of  trust,  in  that  event  Ewing  would  be  held  in 
law  as  being  a  party  to  the  fraud,  and  the  deed  of  trust 
void  as  to  plaintiff"     (6.)     "If  the  jury  find,  from  the  evi- 
dence, that  JBowman  executed  the  deed  of  trust  for  the  pur- 
Eose  of  hindering  or  delaying  his  other  creditors,  (if  they  find 
e  had  other  creditors,)  and  Ewing  knew  it,  or  knew  facts 
that  were  sufficient  to  excite  suspicion  in  the  mind  of  a 
reasonable  man  as  to  the  good  faith  of  Bowman  in  execu- 
ting the  deed  of  trust,  which,  if  followed  up,  would  have 
led  to  a  discovery  of  his  bad  faith,  then  Ewmg  is  charge- 
able with  knowledge  of  the  bad  faith  of  Bowman  in  exe- 
cuting said  trust-deed,  and  the  claimant  cannot  recover  in 
this  action."     (9.)     "Everv  man  is  presumed  to  intend  the 
necessarv  consequence  of  his  acts ;  and  if  an  act  necessarily 
delays,  hinders,  or  defrauds  creditors,  then  the  law  pre- 
sumes that  it  is  done  with  the  intent  to  delay,  hinder,  or 
defraud  them."    (11.)    "If  the  jury,  from  the  evidence  in  this 
cause,  believe  that,  at  the  time  the  execution  in  favor  of 
Howell  was  levied  upon  the  property  in  controversy,  the 
the    property    was  in  possession    oi    Bowman;    that  the 
plaintiff  thereby  established   a  prima  facie  case,    and    it 
then  became  incumbent  upon  the  claimant  to  establish  his 
right  to  the  property,  and  in  order  to  do  so  he  must  show 
not  only  the  existence  of  a  debt,  but  that  it  is  a  valid  debt, 
and  that  the  conveyance  was  executed  in   good  faith  to 
secure  that  debt,  and  for  no  other  purpose,  before  the  claim- 
ant is  entitled  to  recover ;  and  if  the  jury  find,  from  the 
evidence,  that  the  deed  of  trust  was  executed  and  accepted 
for  the  purpose  of  hinderingor  delaying  other  creditors  of 
Bowman,  it  they  find  that  bowman  haS  other  creditors,  or 
for  the  purpose  of  tying  up  the  property  of  Bowman  from 
his  other  creditors,  Bowman  was  permitted  to  retain  the 
possession  of  the  property  mortgaged,  then  the  claimant 
18  not  entitled  to  recover. '     (14)     "That  unless  the  jury 
find,  from  the  evidence,  that  tne  deed  of  trust  introduced 
in  this   case    was   executed   for   a  valuable   consideration 
and   in  good    faith,    they    must   find    for    the    plaintiff!" 
(17.)     "Tnat   if   the   plaintiff  has  made  out  a  prima  facie 
case    in    this   action,   under  the   charge  of  the  court,  then 
it   devolves    on    the    claimant    to    show,   by   proof   to   a 
reasonable  certainty,  that  his  daim  suit  is  based  on  a 
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claim  for  valuable  consideration,  and  that  his  deed  of 
trust  was  executed  in  good  faith."  (20.)  "The  law  does 
not  permit  a  person  in  failing  circumstances  to  mortgage  all 
his  property  to  pay  a  selected  creditor,  and  to  put  off  the 
law-day  of  the  mortgage  to  a  distant  day,  and  in  the 
mean  time  retain  the  possession  for  his  own  bene- 
fit; and  a  mortgage  so  doing,  when  it  is  shown 
that  the  grantee  had  notice  of  the  insolvency  of  the  debtor, 
or  was  put  on  inquiry  as  to  the  condition  of  the  debtor,  is 
void  as  to  existing  creditors.''  (22)  "That  the  giving  of  the 
deed  of  trust  by  Bowman  to  H.  W.  Garden  for  the  benefit 
of  Ewing  upon  all  of  his  property  was  an  admission  on  the 
part  of  Bowman  of  his  inability  to  pay  all  of  his  debts,  or 
at  least  renders  his  ability  to  pay  doubtful  ;  and,  if  Ewing 
took  such  a  deed  upon  all  of  Bowman's  property,  Ewing  was 
put  on  notice  or  inquiry  as  to  Bowman's  creditors."  (23) 
"A  particular  intent  to  defraud  creditors  is  not  necessary,  in 
order  to  render  a  conveyance  fraudulent  and  void  as  against 
them.  If  the  necessary  consequence  of  the  deed  is  to  hin- 
der and  delay  them,  then  it  is  fraudulent  and  void  as  to  such 
existing  creditors."  (24)  "The  use  to  which  a  deed  is  ap- 
plied is  a  circumstance  or  fact  which  the  jury  may  look  to 
m  determining  the  intent  with  which  it  was  made ;  and  if 
the  jury  find  irom  the  evidence,  that  Ewing  and  Bowman 
have  made  use  of  the  deed  of  trust  last  executed  by  Bow- 
man to  Garden  for  the  benefit  of  Ewing  to  tie  up  the  prop- 
erty of  Bowman  from  his  other  creditors,  then  they  are  au- 
thorized to  infer  that  it  was  executed  by  Bowman,  and  re- 
ceived by  Ewing,  for  the  purpose  of  hindering  or  delaying 
the  other  creditors  of  Bowman,  if  they  find  that  Bowman 
had  other  creditors."  (/)  "If  the  jury  find,  from  the  evi- 
dence, that  Ewing's  debt  against  Bowman,  that  the  deed  of 
trust  was  executed  to  secure,  is  tainted  with  usury,  then 
Ewing  is  not  a  bona  fide  purchaser  for  value  of  the  property 
included  in  his  said  trust-deed,  and  it  can  not  prevail  against 
the  plaintiff  in  this  suit,  if  the  jury  find  from  the  evidence 
that  plaintiff  was  a  creditor  of  Bowman  at  the  time  it  was 
executed."  There  was  judgment  for  claimant,  and  plaintiff 
appeals. 

Matthews  &  Daniel,  for  appellant. 

Reeves  &  Garden,  contra. 

WALKER,  J. — An  execution  upon  a  judgment  rendered 
by  a  justice  of  the  peace   in   favor  of  the  appellant   and 
Vol.  xcxx. 
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against  J.  W.  Bowman,  was  levied  npon  personal  property 
which  was  in  the  possession  of  Bowman.  A  claim  to  the 
property  levied  on  was  interposed  by  H.  W.  Garden,  as  trus- 
tee, under  a  deed  of  trust  oy  which  Bowman  had  under- 
taken to  convey  certain  property,  including  that  levied  on, 
to  secure  the  payment  of  his  promissory  note  to  R.  T.  Ewing. 
The  contest  was  upon  the  claim  so  interposed.  Exceptions 
were  reserved  to  rulings  of  the  Circuit  Court  in  the  admis- 
sion of  evidence,  and  in  giving  and  refusing  charges. 

1.  The  objections  to  the  introduction  in  evidence  of  the 
deed  of  trust  to  the  claimant,  and  of  the  note  which  it  pur- 
ported to  secure,  were  properly  overruled.  The  subsequent 
introduction  of  independent  evidence  of  the  existence  of  a 
valuable  consideration  to  support  those  instruments  remov- 
ed the  principal  ground  of  tne  objections.  The  validity  of 
the  deed  of  trust  being  assailed  by  the  plaintiff  as  a  credi- 
tor, whose  debt  was  in  existence  at  the  time  of  its  execution, 
its  recitals  of  a  consideration  were  not  evidence  against  him. 
The  onvs  was  on  the  claimant  to  prove  the  existience  of  the 
alleged  debt  to  Ewing,  and  the  statements  in  the  note  and 
in  the  deed  of  trust  could  not  help  him  in  this  regard. 
Boiling  v,  Jones,  67  Ala.  608.  The  plaintiff  was  entitled  to 
have  the  jury  instructed  to  this  effect.  But  the  rule  that 
the  recitals  of  consideration  are  not  evidence  against  an  at- 
tacking creditor  would  not  justify  the  entire  exclusion  of  the 
instruments.  They  were  admissible  to  prove  the  fact  of 
their  existence,  so  as  to  show  that,  as  between  Bowman  and 
the  claimant,  there  had  been  an  effectual  transfer  of  title  to 
the  property  in  question.  It  was  necessary  for  the  claim- 
ant to  go  further,  and  prove  the  additional  fact,  necessary  to 
the  support  of  his  claim  as  against  the  plaintiff,  that  the 
mortgage  was  supported  by  a  valuable  and  sufficient  con- 
sideration. The  instruments  were  admissible  in  connection 
with  the  evidence,  afterwards  adduced,  tending  to  show  such 
a  consideration. 

2.  It  was  competent  for  the  witness  Ewing  to  speak  of 
one  of  the  former  notes  he  had  held  against  Bowman  with- 
out producing  it.  The  fact  of  the  existence  of  such  note 
was  a  collateral  matter,  and  the  rule  requiring  the  produc- 
tion of  the  note  itself  did  not  apply. —  Wollner  v,  Lehmari, 
85  Ala.  'i574  ;  4  South.  Rep.  643  ;  3  Brick.  Dig.,  p.  439,  §  486. 
A  valid  debt  against  a  person  majr  as  well  be  created  by 
paying  off  his  debts  to  others,  at  his  instance  and  request, 
as  by  advancing  money  directly  to  him.  There  was  no  error 
in  permitting  the  witness  Ewing  to  state  that  he  had  paid 
debts  for  Bowman,  and  that  the  money  so  used  constituted 
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part  of  the  consideration  for  the  note  and  deed  of  trust.  The 
older  deeds  of  trust  on  the  land  were  admissible  upon  the 
question  of  the  value  of  the  property  covered  by  the  deed  of 
trust  to  the  claimant.  The  existeuce  of  prior  incumbrances 
lessened  the  value  of  the  property  taken  as  security.  The 
inquiry  as  to  the  value  of  the  property  conveyed  as  security 
was  material  upon  the  question  of  the  good  faith  of  the 
transaction. 

3.  One  of  the  memoranda,  which  the  witness  Ewing  was 
permitted  to  use  for  the  purpose  of  refreshing  his  recollec- 
tion, was  made  in  the  fall  of  the  year  preceding  the  trial,  and 
long  after  the  date  of  the  transaction  to  which  it  referred. 
It  is  not  permissible  for  a  witness,  against  the  objection  of 
the  adverse  party,  to  use  a  memorandum  to  revive  his 
memory,  unless  it  was  made  at  the  time  of  the  transaction 
concerning  which  he  is  questioned,  or  so  recently  thereafter 
that  it  may  be  inferred  that  the  matter  was  then  fresh  in 
in  his  mind. — Ccdloivay  v.  Vomer,  77  Ala.  541  ;  Jaques  v. 
Hortori  76  Ala.  238  ;  7  Amer.  &  Eng.  Encyc.  of  Law,  111.  It 
is  plain  that  a  contemporaneous  record  of  a  transaction  as 
it  was  originally  impressed  upon  the  mind,  must  be  much 
more  trustworthy  than  a  memorandum  made  so  long  there- 
after as  to  be  itself  but  the  result  of  an  effort  of  the  memory. 
The  former  leads  the  mind  of  the  witness  directly  to  the 
matter  sought  to  be  recalled,  while  the  latter  does  not  go 
beyond  a  former  recollection,  which  may  not  have  been  dis- 
tinct. The  authenticity  of  a  memorandum,  to  which  a  wit- 
ness may  look  for  a  revival  of  his  memory,  should  be  vouch- 
ed for  by  the  fact  that  it  was  made  so  near  to  the  date  of  the 
transaction  to  which  it  refers,  that  the  original  impression 
thereof  could  not  have  grown  dim  in  the  mind  of  the  person 
who  made  ii  A  witness  exposes  himself  to  the  hazard  of 
being  misled  when  he  relies  on  a  memorandum  made  at 
a  time  when  his  memory  may  already  have  become  uncer- 
tain or  indistinct.  The  witness  should  not  have  been  per- 
mitted to  refer  to  the  memorandum  mentioned  above. 

4.  The  owner  of  personal  property  has  the  right  to  mort- 
gage it  to  secure  the  payment  of  his  debts.  To  protect 
creditors  and  purchasers  without  notice,  the  statutes  pro- 
vide for  the  record  of  such  conveyances. — Code,  188  ,  §§ 
1806-1814.  These  statutory  provisions  impliedly  recognize 
the  right  of  the  mortga^jor  to  stipulate  in  the  instrument  for 
his  retention  of  possession  of  the  mortgaged  property,  or  to 
retain  such  possession  with  the  consent  of  the  mortgagee 
The  courts  can  not  pronounce  a  recorded  mortgage  of  per- 
sonal property  void,  as  against  unsecured  creditors,  merely 

Vol.  xcix. 


Digitized  by  VjOOQiC 


1891.]  OF  ALABAMA.  109 

[Howell  V.  Garden.] 

because  the  mortgagor  is  left  in  possession  ;  for  the  law  per- 
mits that  to  be  done,  the  recording  being  regarded  as  a  sub- 
stitute for  a  change  of  possession* — Jones,  Ohat.  Mort, 
(3d  Ed.),  §§  329-380  ;  Benedict  v.  Renfro,  75  Ala.  121.  It  is 
plain  that  this  power  of  incumbering  personal  property,  the 
possession  of  which  is  retained  by  the  owner,  may  oe  readily 
perverted  to  the  unlawful  purpose  of  securing  an  unauthor- 
ized benefit  to  the  grantor,  or  of  hindering,  delaying,  or  de- 
frauding his  creditors.  But  the  law  sanctions  the  bona  fide 
use  of  this  form  of  security,  even  though  the  debtor  may  be 
embarrassed  or  insolvent.  The  legitimate  scope  of  such  an 
instrument,  as  against  the  grantor's  creditors,  is  the  Ixmafide 
appropriation  of  property  to  secure  a  debt  honestly  due.  If 
any  part  of  the  purpose  of  the  parties  thereto  is  that  it  shall 
avail,  or  be  used  for  the  ease  or  favor  of  the  grantor,  it  is 
void  as  to  his  creditors. — Reynolds  v.  Crook,  31  Ala.  634 
Whenever  such  purpose,  or  a  trust  for  the  use  of  the  grantor, 
appears  upon  the  face  of  the  instrument,  the  court,  without 
looking  further,  pronounces  it  void  as  against  the  grantor's 
creditors.  Thus,  a  mortgage  of  merchandise,  which  expressly 
or  impliedly  leaves  the  mortgagor  in  possession,  and  free  to 
make  sales  from  the  mortgaged  property  for  his  own  benefit, 
in  its  very  nature  involves  such  a  reservation  of  a  benefit  to 
the  mortgagor  as  invalidates  the  instrument,  and  the  court 
will  pronounce  it  invalid  as  a  conclusion  of  law. — Benedict 
V.  Ren/ro,  75  Ala.  121 ;  Oiaen^s  v.  Hobhie,  82  Ala.  466 ;  3 
South.  Rep.  145.  If,  however,  the  mortgage  of  such  prop- 
erty provides  for  the  sale  thereof  by  the  mortgagor  for  and 
on  account  of  the  mortgagee,  and  that  the  proceeds  of  such 
sales  be  applied  to  the  mortgage  debt,  then  such  mortgage 
is  not  fraudulent  on  its  face. — Murray  v.  McNealy,  86  Ala. 
234  ;  5  South.  Eep.  565.  A  mortgage  of  personal  propertv 
can  not  be  pronounced  fraudulent  without  evidence  aliunde 
to  this  eflfect,  unless  it  appears  from  an  inspection  thereof 
that  the  purpose  of  the  parties  embraces  the  reservation  of 
a  benefit  to  the  mortgagor,  or  that  there  was  an  intent  to 
have  the  transaction  go  beyond  the  legitimate  object  of  se- 
curing a  debt,  and  to  operate,  in  part  at  least,  to  hinder,  de- 
lay or  defraud  the  mortgagor's  other  creditors.  Unless  such 
infirmity  is  disclosed  upon  the  face  of  the  instrument,  the 
question  of  its  validity  as  against  the  grantor's  other  credi- 
tors is  one  of  fact,  to  be  determined  on  the  evidence  as  to 
the  situation  of  the  parties  and  the  circumstances  attending 
the  transaction.  In  Wiley  v.  Knight,  27  Ala.  336,  the  facte 
were  that  a  creditor,  who  had  implied  notice  that  the  debt- 
ors were  insolvent,  took  from  them  a  mortgage  of  substan- 
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tially  all  their  property,  the  value  of  which  greatly  exceeded 
the  amount  of  the  debt  to  be  secured.  The  law-day  of  the 
mortgage  was  postponed  ntjarly  six  years  ;  the  possession,  in 
the  mean  time,  remaining  in  the  mortgagors.  The  transac- 
tion was  held  to  be  fraudulent,  because  its  necessary  eflFect 
was  to  tie  up  more  of  the  debtor's  property  than  was  rea- 
sonably necessary  to  secure  the  debt,  and  because  of  the 
unauthorized  benefit  reserved  to  the  grantors.  If  the  ques- 
tion as  to  whether  there  was  fraud  in  the  transaction  is  tria- 
ble by  the  court,  and  it  appears  from  the  evidence  that  a 
creditor,  knowing  that  there  are  other  creditors  who  may  be 
delayed  or  hindered  in  the  collection  of  their  debts,  or  hav- 
ingj  knowledge  of  some  fact  calculated  to  put  him  on  in- 
quiry, and  thus  charge  him  with  notice,  yet  takes  a  mort- 
gage whereby  he  ties  up  greatly  more  of  the  debtor's  prop- 
erty than  is  reasonably  sufficient  to  secure  his  debt,  and  m 
the  mean  time  permits  the  debtor  to  remain  so  long  in  the 
possession  and  enjoyment  of  the  property  that  the  necessary 
consequence  of  the  transaction  is  to  favor  the  debtor,  and  to 
help  him  to  baffle  his  other  creditors,  then  such  mortgage 
will  be  declared  fraudulent  in  fact  as  against  such  other 
creditors. — Beurwlds  v.  JVelchj  47  Ala.  2M.  The  same  re- 
sult follows  whether  the  unauthorized  operation  of  the  in- 
strument is  disclosed  by  the  terms  thereof,  or  by  evidence 
of  the  circumstances  connected  with  its  execution.  In  the 
present  case,  there  is  nothing  in  the  impeached  deed  of 
trust,  as  it  is  described,  without  being  copied,  in  the  bill  of 
exceptions,  to  authorize  the  court  to  pronounce  it  fraudulent 
on  its  face.  The  question,  then,  as  to  the  validity  of  the 
transaction,  was  one  of  fact  to  be  submitted  to  tne  jury. 
When  the  instrument  shows  upon  its  face  that  it  was  made 
in  trust  for  the  use  of  the  mortgagor,  or  with  the  intent  to 
hinder,  delay,  or  defraud  his  crieditors,  the  court  must  pro- 
nounce the  legal  conclusion  that  it  is  invalid  as  to  such 
creditors.  When  such  infirmity  is  not  disclosed  upon  an 
inspection  of  the  instrument,  and  it  is  attacked  as  fraudu- 
lent as  against  the  mortgagor's  creditors,  unless  both  the 
law  and  the  facts  are  submitted  for  decision  by  the  court,  it 
is  for  the  jury  to  ascertain  from  the  evidence  as  to  the  cir- 
cumstanjes  attending  its  execution  whether,  as  matter  of 
fact,  it  was  made  in  trust  for  the  use  of  the  mortgagor,  or 
with  the  intent,  participated  in  by  the  mortgagee,  to  hinder, 
delay,  or  defraud  the  mortgagor's  creditors. 

Wnen  the  attacking  creditor  proves  the  existence  of  his 
debt  at  the  time  the  mortgage  was  executed,  the  units  is  then 
cast  on  the  mortgagee  to  show  that  the  debt  which  the  mort- 
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gage  purports  to  secure  was  justly  due  at  the  time  of  its  ex- 
ecution. If  this  proof  is  made,  and  the  evidence  stops  here, 
the  attack  upon  the  mortgage  is  not  sustained.  But  the 
assailing  party  may  go  further,  and  prove  that  the  mortgage 
was  made  with  intent  to  hinder,  delay,  or  defraud  the  cred- 
itors of  the  mortgagor.  In  this  inquiry  as  to  the  intent,  the 
burden  of  proof  is  shifted  upon  the  complaining  creditor. 
3Ioog  V.  Farley,  79  Ala.  2i6;  Gordon  v.  Tweedy,  71  Ala.  102. 
The  charge  of  the  court  on  this  subject  was  correct  Charges 
11  and  17  requested  by  the  plaintiflf  were  properly  refused, 
because  each  of  them  asserts,  in  effect,  that  when  the  plain- 
tiff made  out  a  prima  facie  case  the  burden  was  then  cast 
upon  the  claimant,  not  only  to  prove  that  the  secured  debt 
was  justly  due,  but  also  to  negative  the  existence  of  a  fraud- 
ulent purpose  or  intent  in  the  making  of  the  mortgage. 

The  mere  retention  of  possession  by  the  mortgagor,  or  a 
provision  in  the  mortgage  to  that  effect,  is  not  such  a  reser- 
vation of  a  benefit  to  him  as  invalidates  the  instrument 
against  his  existing  or  subsequent  creditors.  Such  a  reser- 
vation of  possession  until  default  is  authorized  by  the  law, 
if  the  deot  which  the  instrument  purports  to  secure  was 
justly  due,  and  the  mortgajgee  was  not  a  party  to  any  intent 
to  use  the  instrument  to  ninder,  delay,  or  defraud  the  mort- 
gagor's creditors.  It  is  the  existence  of  such  actual  or 
necessarily  imputed  evil  intent  which  will  justify  the  im- 
peachment of  the  instrument  as  a  fraud  upon  creditors.  It 
18  not  permissible  for  one  creditor  to  use  his  claim  for  the 
purpose  of  shielding  the  debtor's  property  from  his  other 
creditors.  Though  one  of  the  objects  of  such  creditor  is  to 
secure  the  payment  of  his  own  debt,  yet,  if  the  arrangement 
by  which  this  is  done  involves  the  intent  on  his  part  to  aid 
the  debtor  in  holding  his  property  against  his  other  creditors, 
then  such  arrangement  is  fraudulent  and  void  as  to  creditors 

Earticipating  therein.  To  be  valid,  the  arrangement  must 
e  "without  any  intent  to  lock  up  the  property  from  cred- 
itors for  the  use  of  the  debtor."  When  the  creditor  taking 
the  security  knows  that  there  are  other  creditors  who  may 
be  delayed  or  hindered  in  the  collection  of  their  debts,  or  has 
knowledge  of  facts  or  circumstances  calculated  to  put  him 
on  inquiry,  and  thus  charge  him  with  notice,  the  arrange- 
ment which  he  makes  must  not  go  beyond  the  permissible 
purpose  of  securing  his  own  demand;  and  if,  with  such 
Knowledge  or  notice,  he  participates  in  a  purpose  of  the 
debtor  to  thwart  his  other  creditors,  and  with  such  intent 
takes  a  mortgage  which  ties  up  greatly  more  of  the  debtor's 
property  than  is  reasonably  sufficient  to  secure  his  debt. 
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and  in  the  meantime  permits  the  debtor  to  hold  and  use  the 
property  for  his  own  oenefit,  so  that  the  necessary  result  is 
to  favor  the  debtor,  and  to  help  him  to  baffle  his  other -cred- 
itors, then  the  transaction  is  fraudulent  and  void  as  against 
other  creditors.  If  it  is  any  part  of  the  purpose  of  the  mort- 
gagee, in  taking  the  mortgage  under  such  circumstances,  to 
secure  thereby  a  benefit  to  the  mortgagor,  which  involves 
the  hindering,  delaying,  or  defrauding  of  any  other  creditors, 
the  instrument  can  not  stand  against  the  attack  of  such 
other  creditors. — Benedict  v.  Ren/ro,  75  Ala.  I'^l ;  Conslan- 
tine  V.  Ttoelves,  29  Ala.  667;  Price  v.  Mazavge,  31  Ala.  701; 
Bei^noUls  v.  Welch,  47  Ala.  200;  Price,  v.  Masterson,  35  Ala. 
483;  Searmin  v.  Nolen,  68  Ala.  463;  Hayes  v,  Westcoti,  91 
Ala.  150;  8  So.  Rep.  337.  Though  the  natural  eflfect  of  the 
transaction  was  to  hinder,  delay,  or  defraud  the  grantor  s 
creditors,  and  though  he  executed  the  instrumeat  with 
that  purpose,  yet,  it  the  grantee  did  not  participate  in 
such  intent,  but  accepted  the  conveyance  for  tne  sole 
purpose  of  securing  a  bona  fide  debt  oi  the  amount  named 
m  tne  instrument,  then  the  security  could  not  be  pronounced 
invalid,  because  of  its  effect  upon  the  rights  of  other  cred- 
itors, or  because  of  the  fraudulent  purpose  of  the  grantor. 
Sliecdy  V,  Edivards,  75  Ala.  411. 

Whether  the  mortgagee  participated  with  the  debtor  in 
an  intention  to  have  the  mortgage  serve  the  purpose  of 
putting  the  property  included  therein  in  such  a  position  as 
to  secure  an  unauthorized  benefit  to  the  mortgagor,  or  to 
hinder,  delay  or  defraud  other  creditors,  is  generally  a  mat- 
ter of  inference  or  deduction  from  the  circumstances  attend- 
ing the  transaction.  Such  transactions  may  be  presented 
in  various  aspects,  and  it  is  not  for  the  court  to  suggest  what 
facts  may  warrant  unfavorable  inferences.  On  the  inquiry 
as  to  whether  the  mortgage  was  given  in  good  faith,  and 
solely  for  the  security  of  a  just  debt,  or  was  vitiated  by  a 
purpose  to  benefit  the  mortgagor  at  the  expense  of  his  other 
creditors,  it  is  competent  to  show  that  the  preferred  creditor, 
having  notice  that  there  were  other  creditors,  took  a  mort- 
gage covering  substantially  all  of  the  debtor's  property,  and 
greatly  more  than  enough  to  afiford  him  ample  security ;  or 
that  by  the  arrangement  he  unreasonably  postponed  the  col- 
lection of  his  demand,  and  in  the  meantime  allowed  the 
mortgagor  to  retain  and  use  the  property ;  or  that  the  whole 
or  a  material  part  of  the  mortgaged  property  which  was  re- 
tained and  used  by  the  mortgagor  was  perishable,  or  of 
such  a  character  as  to  be  profitable  in  its  use.  It  is  for  the 
jury  to  draw  the   deductions   or  inferences  from  the  facts 
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proved.  The  impeached  instrument  can  not  be  pronounced 
invalid  unless  they  find  from  the  evidence  that  it  was  made 
in  trust  for  the  use  of  the  grantor,  or  with  an  intent,  parti- 
cipated in  by  the  grantee,  to  hinder,  delay,  or  defraud  the 
grantor's  creditors. 

It  is  unnecessary  to  review  in  detail  the  numerous  charges 
given  and  refused.  The  propositions  contained  in  most  of 
them  may  be  readily  tested  by  the  rules  above  stated.  De- 
fects in  the  several  charges  requested  by  the  plaintiff  will 
be  briefly  noted.  Charges  1,  2,  4,  5,  6,  and  20,  which  were 
refused,  were  faulty  in  failing  to  predicate  the  existence  of 
an  intent  on  the  part  of  the  mortgagee  to  benefit  the  mort- 
gagor, or  to  hinder,  delay  or  defraud,  his  creditors.  Charges 
9  and  23,  requested  by  plaintiff,  make  the  effect  of  the  m- 
strument  upon  tHe  rights  of  other  creditors  the  test  of  its 
validity,  without  regard  to  the  real  intent  of  the  grantee 
therein.  If  the  debt  to  Ewing  was  based  upon  his  payment 
in  good  faith  of  claims  against  Bowman,  at  Bowman's  re- 
quest, such  payment  was  a  valuable  consideration  moving 
from  Ewing,  wnich  was  not  vitiated  by  the  fact  that  the 
claims  so  paid  off  in  good  faith  were  not  themselves  sup- 
ported by  valuable  considerations.  Charge  3  of  the  plain- 
tiff's series  was  incorrect  in  asserting  the  contrary  of  this 
proposition.  Plaintiff's  charge  14,  was  properly  refused  be- 
cause there  were  several  deeds  of  trust  in  evidence,  and  the 
charge  did  not  refer  specifically  to  the  one  which  was  the 
matter  of  contest.  Charge  22  assumes  that  the  deed  of  trust 
in  question  covered  all  of  Bowman's  property.  There  was 
evidence  tending  to  show  that  some  of  his  property  was  not 
included.  Charge  24  was  argumentative.  U  nless  the  usury 
in  the  debt  to  Ewing  was  allowed  and  received  for  the  pur- 
pose of  fraudulently  swelling  the  debt,  it  would  not  have 
effect  to  avoid  the  deed  of  trust. — Harris  v.  Ruaselly  93  Ala. 
59 ;  9  So.  Bep.  541.  Charge/,  on  this  subject,  was  properly 
refused. 

Beversed  and  remanded. 
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Bro wn,  Adm V,  v.  Bnrnani. 

Bill  in  Equity  for  tlie  Sdflemeiii  of  a  Partnership, 

1.  Sale  by  one  partner  to  another;  adequate  legal  remedy — A  sale  by 
one  partner  to  another  of  his  interest  in  a  partnership,  unless  it  is 
otherwise  provided  by  the  contract  of  sale,  operates  such  a  change  in 
the  position  of  the  seller  that  he  no  longer  has  any  claim,  based  upon 
the  existence  of  the  partnership  relation,  which  would  justify  an  ac- 
counting between  the  two  partners ;  and  the  compensation  agreed  to 
be  paid  must  be  enforced  at  law,  equity  having  no  jurisdiction  to  en- 
force the  agreement. 

Appeal  from  the  Chancery  Court  of  St.  Clair. 

Heard  before  the  Hon.  S.  !K.  McSpadden. 

The  bill  in  this  case  was  filed  by  the  appellee,  Francis  M. 
Burnum,  against  Charles  G.  Brown,  as  administrator  de 
bonis  71071  of  the  estate  of  Robert  Caskey,  deceased;  and 
prayed  for  an  accounting  and  settlement  of  the  affairs  of  a 
partnership,  previously  existing  between  the  complainant 
and  the  respondent's  intestate.  The  respondent  demurred 
to  the  bill,  and  also  made  a  motion  to  dismiss  the  same  for  the 
want  of  equity.  The  chancellor  overruled  the  demurrer  and 
the  motion ;  and  on  the  final  submission  of  the  cause,  on  the 
pleadings  and  proof,  decreed  that  the  complainant  was  en- 
titled to  the  relief  prayed  for.  The  present  appeal  is  prose- 
cuted by  the  respondent,  and  the  decree  of  tne  chancellor 
on  the  (demurrer  and  motion  and  his  final  decree  are  here 
assigned  as  error. 

Bush  &  Brown  and  Watts  &  Son,  for  appellant,  cited 
Clark  r.  Clark,  4  Porter,  9;  Hart  v.  Clark,  54  Ala.  490; 
Reese,  AdmW,  v,  Bradford,  13  Ala.  837;  Peacey  v.  Peacey, 
27  Ala.  683;  Griffith  v.  Buch,  13  Md.  102;  1  Bates  on  Part- 
nership, 33,  550,  551 ;  2  Bates  on  Partnership,  636-18,  634, 
918-921-922. 

John  W.  Inzer,  contra,  cited  Brewer  v.  Breioer,  19  Ala. 
481;  Maurick  v.  Do7uddson,  1  Ala.  532;  Larkin  v.  Modes, 
5  Porter,  95;  3  Brickeirs  Digest,  514,  §  100;  Chester  v. 
Dickerson,  54  Ala.  1 ;  1  Lindley  on  Partnership,  page  83. 

WALKEE,  J. — The  bill  alleges  that  the  partnership  be- 
tween the  complainant  Burnum,  and  Robert  Caskey,  the  in- 
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testate  of  the  defendant,  was  terminated  in  August,  1886,  by 
Caskey  purchasing  the  interest  of  the  complainant  in  the 
business  for  the  sum  of  one  thousand  dollars,  to  be  paid  in 
January,  1887,  and  agreeing  to  pay  all  the  firm  debts,  and 
to  pay  back  to  the  complainant  all  debts  and  liabilities  of 
the  partnership  which  ne  had  paid  and  settled  during  its 
existence,  including  money  paid  for  or  on  account  of  options, 
opening  and  developing  minerals,  board  of  hands,  and  board 
of  Robert  Caskey  nimself.  The  complainant  seeks  an  en- 
forcement of  his  rights  under  this  contract  with  Caskey. 
To  this  end  he  prays  an  accounting  and  settlement  of  the 
affairs  of  the  partnership.  The  defendant  demurred  to  the 
bill,  setting  up,  among  other  grounds,  the  adequacy  of  com- 
plainant's remedy  at  law. 

So  long  as  a  partner  retains  his  interest  in  the  partnership 
he  has  a  lien  on  the  partnership  effects  to  secure  their  ap- 
plication to  the  full  payment  and  discharge  of  all  debts 
and  liabilities  of  the  partnership,  before  any  partner  or  his 
representative,  or  any  individual  creditor  of  such  partner, 
can  claim  any  right  or  title  thereto ;  and,  also,  for  the  amount 
of  his  share,  after  the  partnership  debts  have  been  paid,  and 
for  moneys  advanced  by  him  beyond  that  amount  for  the 
use  of  the  partnership.  For  the  enforcement  of  such  a 
lien  the  aid  of  a  court  of  equity  may  be  invoked.  But  when 
one  partner  sells,  without  a  reservation,  his  interest  in  the 
partnership  to  a  co-partner,  this  lien  is  extinguished,  and 
the  effects  become  the  exclusive  property  of  the  purchasing 

})artner.  When  such  a  sale  is  made  there  is  no  longer  a 
ien  for  the  enforcement  of  which  resort  must  be  had  to  a 
court  of  equity.  This  ground  of  equitable  interposition  for 
the  settlement  of  the  partnership  affairs  no  longer  exists. 
Hart  V.  Clark,  54  Ala,  490;  Levy  v.  WiUiains,  79  Ala.  171; 
Beese  v.  Bradford,  13  Ala.  837. 

In  McGoion  v.  Sprague,  23  Ala.  524,  it  was  held,  that  the 
sellinfj  partner  was  equitably  entitled  to  be  reinvested  with 
his  original  rights  as  partner,  when  the  purchasing  partner, 
who  had  undertaken  to  pay  all  the  partnership  deots,  in- 
stead of  performing  his  agreement,  left  the  debts  unpaid, 
and  absconded,  leaving  numerous  individual  creditors  claim- 
ing the  right  to  subject  to  their  demaiids  the  property  which 
had  belonged  to  the  partnership.  The  conduct  of  tne  pur- 
chasing partner  in  that  case  was  treated  as  a  fraud  upon  the 
selling  partner  which  equitably  entitled  the  latter  to  a  re- 
scission of  the  contract  of  sale,  so  far  as  it  operated  to  de- 
prive him  of  a  lien  upon  the  partnership  effects  to  have  them 
applied  to  the  payment  of  the  partoership  debts.    The 
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ground  upon  which  the  equity  of  the  bill  in  that  case  was 
rested  ia  not  disclosed  by  the  averments  of  the  bill  in  this 
case.  Here,  there  is  no  allegation  of  the  insolvency  of 
Caskey  in  his  lifetime  or  of  his  estate  since  his  death.  It 
is  not  claimed  that  the  sale,  if  allowed  to  stand,  will  have 
operated  as  a  fraud  upon  complainant's  rights  as  a  partner. 
Tnere  is  no  eflfort  to  avoid  the  eflfect  of  that  sale,  it  is  set 
up  as  a  valid  transaction  and  the  complainant  is  claiming 
under  it.  In  these  circumstances  there  is  no  room  for  the 
operation  of  the  rule  laid  down  in  McGoivn  v,  Spragne, 
supra.  There  is,  therefore,  no  occasion  now  to  consider  the 
propriety  of  that  ruling. 

Tiie  sale  of  his  interest  in  the  partnership  by  one  partner 
to  another,  unless  it  is  otherwise  provided  oy  the  terms  of 
the  contract  of  sale,  operates  such  a  change  in  the  position 
of  the  seller  that  he  no  longer  has  any  claim  based  upon  the 
existence  of  the  partnership  relation,  which  from  its  verj' 
nature,  as  each  partner  is  liable  for  all  the  debts  of  the  part- 
nership and  is  entitled  to  a  distributive  share  of  the  effects 
only  alter  a  sufficiency  thereof  has  been  applied  to  satisfy 
and  discharge  the  firm  liabilities,  requires  an  accounting 
and  a  final  closing  of  the  partnership  affairs,  to  ascertain 
what,  if  any,  balance  is  due  to  each  partner ;  but  in  the  place 
of  such  a  claim,  for  the  enforcement  of  which  legal  remedies 
are  inadequate,  he  acquires  rights  against  the  purchaser 
which  are  defined  by  the  terms  of  the  contract  of  sale,  and 
for  the  ascertainment  and  enforcement  of  which  a  settlement 
and  winding  up  of  the  partnership  affairs  may  be  wholly 
unnecessary.  The  contract  rights  of  parties  must  be  en- 
forced by  legal  remedies,  unless  the  inadequacy  of  such 
remedies  is  shown.  An  action  at  law  can  be  maintained  for 
any  violation  of  an  agreement  by  a  purchasing  partner  to 
pay  a  stipulated  price  for  the  interest  of  the  selling  partner, 
to  discharge  and  satisfy  the  outstanding  debts  of  the  dis- 
solved partnership,  and  to  pay  the  selling  partner  the  value 
of  services  rendered  by  him  and  the  amounts  paid  out  by 
him  for  the  firm  while  it  was  in  existence. — Pedcey  v. 
Peacey,  27  Ala.  683;  Hogan  v.  Calvert,  21  Ala.  194;  Rotolnnd 
V,  Boozer,  10  Ala.  690;  Clark  v,  Clark,  5  Porter,  9;  McCall 
V.  Oliver,  1  Stewart,  510;  Hunt  v.  Rogers,  7  Allen,  469; 
2  Bates  on  Partnership,  §  634.  No  ground  of  equitable  in- 
terposition is  disclosed  by  the  circumstance  that  the  seller, 
if  his  claim  of  damages  for  breaches  of  the  contract  of  sale 
is  controverted,  must  prove  the  existence  and  amount  of  the 
firm  debts  remaining  unpaid,  and  also  numerous  items  of 
expenses  incurred,  or  disbursements  made,  by  himself.     In 
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the  absence  of  any  showing  to  the  contrary,  it  must  be  pre- 
sumed that  the  proof  of  such  facts  may  as  well  be  made  in 
a  court  of  law  as  in  a  court  of  equity.  The  sale  having  ter- 
minated the  partnership  relation  and  reduced  the  selling 
partner's  claim  to  a  purely  legal  demand  against  the  pur- 
chaser, and  the  averments  of.  the  bill  disclosing  no  such  case 
of  mutuality  or  complication  of  accounts  as  to  justify  the 
interposition  of  a  court  of  equity  on  either  of  those  grounds, 
we  are  unable  to  discover  in  what  respect  the  legal  remedies 
available  to  the  seller  are  inadequate.  Our  conclusion  is 
that  the  ground  of  demurrer  above  mentioned  was  well  taken, 
and  should  have  been  sustained. 
Beversed  and  remanded. 


Beebe  v.  Buxton. 

Sill  in  Equity  to  Redeem  Lands  Sold  Und^r  a  Mortgage.  I  w  m! 

'99    117 1 

1.     Tender;  what  necessary  wheji  purchaser  is  a  non-reHident.—^y hen  103   482 

a  bill  is  filed  to  redeem  lands  sold  under  a  mortgage,  and  the  pur-  *  99   ii?! 

chaser  is  absent  from  the  State,  a  tender  to  be  sufficient  must  be  lu    57| 

made  by  a  deposit  of  the  money  in  court  on  the  filing  of  the  bill.  99   117 

dl81  872 

Appeal  from  the  Chancery  Court  of  Montgomery.  liM~flS 

Heard  before  the  Hon.  John  A.  Foster.  oT^ii 

The  bill  in  this  case  was  filed  by  the  appellant,  Eugene       jao  gsij 

Beebe;  and  sought  to  redeem  from   the  appellee,  "WT  H.        g  ^ 

Buxton,  certain  real  estate  which  had  been  sold  under  the        ^  117 

Sower  of  sale  contained  in  a  mortgage  by  said  Beebe  &       U2  fM 
[enshaw,  the  said  Buxton  being  the  purchaser  at  said  sale. 
'  The  bill  was  filed  on  the  last  day  within  two  years  after  the 
sale,  and  avers  the  execution  of  the  mortgage,  default  in  the 
payment  of  the  debt  secured  thereby,  the  sale  under  the 

Sower,  the  purchase  by  said  Buxton  at  said  sale,  and  the 
elivery  of  posseaeion  to  the  purchaser  within  ten  days 
after  such  sale. 

The  complainant  averred  that  he  was  unable  to  tender 
the  purchase-money  with  ten  per  cent,  interest  oer  annum 
thereon,  because  of  the  non-resiience  of  Buxton,  but  offered 
in  said  bill  "  to  pay  the  said  Buxton  the  purchase-money 
paid  by  him  for  the  said  property,  with  ten  per  cent  ])€r 
annum  thereon,  and  all  other  lawful  charges  he  may  have 
against  the  said  {)roperty.''  But  the  amount  of  the  pur- 
chase-money,  with  interest,  was  not  paid  into  court 
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The  respondent  demurred  to  the  bill  on  the  ground  of 
want  of  proper  tender,  in  the  failure  to  pay  the  money  into 
court 

The  chancellor  sustained  this  demurrer ;  and  the  present 
appeal  is  prosecuted  from  his  decree  in  this  behalf,  and  the 
same  is  here  assigned  as  error. 

A.  A.  Wiley,  and  Tompkins  &  Troy,  for  appellant 

Brickell,  Semple  &  GuNTER,  coTitra. 

WALKER,   J. — The   statutory  right   of    redemption  is 
purely  the  creature  of  legislation,  and  can  only  be  exercised 
Dy  the  persons  named  in  the  statute,  in  the  mode,  within 
the  time  and  upon  the  conditions  there  prescribed. — Powers 
V,  Andrews^  84  Ala.  289.     One  of.  the  essential  conditions  to 
the  exercise  of  the  right  is  the  payment  or  tender  by  the 
redemptioner  to  the  purchaser  or  his  vendee  of  the  purchase- 
money  with  ten  per  cent  per  annum  thereon,  and  all  other 
lawful  charges.     Code,  §  1881 ;  Acts  of  Ala.,  1888-89,  p.  764. 
The  statute  not  specifically  prescribing  the  mode  in  which 
the  tender  must  be  made,  the  absence  of  the  purchaser  or 
his  vendee  from  the  State  is  recognized  as  an  excuse  for 
a  failure  to  make  the    tender    to    nim   in  person,   and  as 
occasioning  a   necessity   to  file  a  bill    for   a   redemption, 
in  which  the  tender  may  be  made.     To  the  sufficiency  of 
a  tender  made  in  ^this    way    the   payment   of   the  money 
into  court  is  essential. — Spoor  v,  Phillips,  27  Ala.  193 ;  Trim- 
ble f.   Williamson,  49  Ala.  525 ;  Alexander*  v.  Coldioell  61  Ala. 
543;  Caldivell  v.  Smith,  77  Ala.  157;   Stocks  v.    Young,  67 
Ala.  341.     When  the  bill  is  one  to  enforce  the  equitable 
right  of  redemption  before  foreclosure,  an  oflfer  therein  to 
pay  all  that  maj  be  found  due,  on  the  taking  of  the  account^ 
prayed,  is  sufficient     In  such  case  an  averment  of  a  tender* 
before  the  filing  of  the  bill  is  only  material  as  eflfecting  the 
question  of  costs,  and  is  not  essential  to  the  equitv  of  the 
bill. — Thomas  v.  Jones,  84  Ala.  302;  McGuire  v.  P^an  Felt, 
55  Ala.  344.     The  statutory  right  of  redemption  is  a  wholly 
different  matter.     As  the  statute  clearly  makes  a  payment 
or  a  tender  a  condition  to  the  exercise  of  the  right,  we  think 
that  such  payment  or  tender  must  be  made  to  the  purchaser 
or  his  vendee  in  person,  or,  when  that  is  not  practicable, 
by  the  deposit  of  the  money  in   court  on  the  filing  of  the 
bill  to   redeem.     The  bill  m  %e  present  case  alleges  that 
there   are  no  lawful  charges    known   to   the   complainant 
against  the  property  sought  to  be  redeemed  except  the  pur- 
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chase-money  and  interest.  The  complainant  could  by  his 
bill  have  tendered  the  amount  which,  according  to  his  aver- 
ments, he  was  bound  to  pay.  Because  of  the  failure  to 
make  the  tender  in  the  bill,  the  complainant  does  not  show 
himself  entitled  to  the  relief  prayed.  The  grounds  of  de- 
murrer suggesting  this  defect  m  the  bill  were  properly  sus- 
tained. 
Affirmed. 


Cooper  et  als.  v.  Berney  National 

Bank. 

Bill  in  Equity  to  Foreclose  a  Mortgage. 

1.  A  recorded  mortgage  of  pergonal  property  is  not  void  because  the 
mortgagor  is  left  in  possession. — A  recoroed  mortgage,  conveying  both 
realty  and  personal  property  is  not  invalidated  as  to  the  personalty  by 
reason  of  the  fact  that  the  mortgagor  is  left  in  possession  of  such 
personal  property  until  default;  the  recording  of  a  mortgage,  as  di- 
rected by  the  statute,  is  regarded  as  a  substitute  for  a  change  of 
possession. 

2.  Appointment  of  receiver  ^  notwithstanding  sale  of  property  under  at- 
tachment.— The  fact  that  non-secured  creditors  of  a  mortgagor  have 
attached  and  sold  the  personal  property  mortgaged,  does  not  defeat 
the  paramount  lien  of  the  mortgage,  so  as  to  prevent  the  appoint- 
ment of  a  receiver,  on  the  application  of  the  mortgagee,  to  take 
charge  of  the  property ;  and  this  notwithstanding  its  sale  under  the 
attachment. 

3.  A  creditor  can  not  claim  under  a  mortgage  which  he  attacks  as  fraud- 
ulent.— A  creditor,  who  has  attacked  the  validity  of  a  mortgage  as 
having  been  made  to  defraud  the  mortgagor's  creditors,  can  not  in- 
sist that  the  mortgage  so  attacked,  together  with  another  previously 
executed,  should  oe  construed  together  as  a  general  assignment  for 
the  benefit  of  all  the  mortgagor's  creditors ;  one  can  not  claim  both 
under  and  against  a  mortgage. 

4.  Mortgage  given  to  secure  a  bona  fide  debt  not  void. — Although  the 
effect  of  a  mortgage  is  to  hinder,  delay  or  defraud  the  mortgagor's 
creditors,  and  it  was  given  for  that  purpose,  yet,  if  the  mortgagee 
did  not  participate  in  such  intent,  but  acceptea  the  mortgage  for  the 
sole  purpose  of  securing  a  bona  fide  debt  of  the  amount  named  in  the 
instrument,  the  mortgage  is  not  invalid  because  of  such  effect,  or 
because  of  the  fraudulent  intent  of  the  grantor. 

6.  Mortgage  on  personal  property;  to  be  recorded  in  county  where  prop- 
erty is  located' — A  mortgage  on  personal  property  situated  in  this 
Btate,  but  executed  by  a  non-resident,  should  be  recorded  in  the 
county  in  which  the  property  is  situated.    (Code,  ^  1806.) 

6.  Sufficient  description  of  personal  property  in  a  mortgage. — A  mort- 
gage on  real  estate  and  certain  designated  personal  property,  "and 
other  implements,"  constituting  a  mining  out-fit,  "now  at  the  mine 
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known  as  the  P.  Mine/'  contains  a  sufficient  description  of  the  per- 
sonalty so  conveyed,  as  to  render  it  capable  of  ascertainment,  though 
such  description  does  not  of  itself  identify  all  of  the  personalty. 

Appeal  from  the  Chancery  Court  of  Calhoun. 

Heard  before  the  Hon.  S.  "BL  McSpadden. 

The  bill  in  this  case  was  filed  April  29,  1890,  by  the  Ber- 
ney National  Bank,  against  Thomas  H.  Dunn,  Fannie  H. 
Dunn,  C.  J.  Cooper  &  Co.,  W.  A.  Scarbrough,  Eba  Scar- 
brough,  Flem  Higgins  and  R  P.  Thomason.  The  prayer 
of  the  bill  was  for  the  foreclosure  of  a  mortgage,  executed 
by  Thomas  H.  Dunn  and  his  wife,  Fannie  H.  Dunn,  and  for 
the  appointment  of  a  receiver  to  take  charge  of  the  property 
covered  by  the  mortgage,  and  for  an  injunction  restraining 
the  purchasers  at  a  sale  under  an  attachment  from  disposing 
of  the  property.  A  receiver  was  duly  appointed  and  orderea 
to  take  charge  of  the  property. 

The  mortgage,  whicn  was  sought  to  be  foreclosed,  as  is 
shown  by  the  bill,  and  the  mortgage  itself,  which  is  an  ex- 
hibit thereto,  was  executed  by  Thomas  H.  Dunn  and  his 
wife,  Fannie  H.  Dunn  on  December  29,  1887,  and  was  given 
to  secure  a  note  bearing  the  same  date,  given  by  said  Dunn 
to  the  Berney  National  Bank,  and  which  matured  ninety 
days  after  date.  This  mortgage  conveyed  certain  described 
real  estate  and  personal  property,  which  latter  was  de- 
scribed therein  as  follows :  "railroad  track,  tram  cars,  wash- 
ers, engine,  boiler,  hoisting  drum,  mules,  tools,  scales,  and 
other  implements,  now  at  the  mine  known  as  the  Pender- 
grass  mine."  All  of  the  property  mortgaged  was  situated 
in  Calhoun  county,  Alabama.  This  mortgage  contained  the 
following  provisions :  "It  is  further  understood  and  hereby 
declared  and  agreed  that  the  giving  of  this  mortgage  is  not 
intended  as  a  substitute  for,  or  in  any  way  to  eflfect  the  said 
mortgage,  dated  the  8th  of  August,  1887,  but  that  said  mort- 
gage is  to  remain  in  full  force  and  effect  as  a  securitv  for 
the  said  debt,  and  that  said  note  herein  describecf  for 
19,038.22  is  a  renewal  of  the  bills  and  notes  specifically  de- 
scribed in  said  mortgage  of  8th  of  August,  1887,  and  that 
if  the  said  Thos.  H.  Dunn,  at  any  time  should  apply  for  and 
obtain  from  said  party  of  the  second  part  a  renewci  of  said 
note  for  $9,038.22,  or  extension  of  his  said  debt  in  any  form, 
both  this  mortgage,  as  well  as  the  one  of  August  8th,  188/, 
shall  stand  and  remain  a  security  for  such  renewal  or  exten- 
sion in  whatever  form  it  may  be  given.  It  is  further  under- 
stood and  agreed  that  said  Dunn  is  to  remain  in  the  posses- 
sion of  the  premises  and  property  hereby  mortgaged,  and 
to  work  the  mines,  until  the  maturity  of  said  note."     It  was 
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also  provided  in  said  mortgage  that  upon  the  failure  of  said 
Dunn  to  pay  the  debt  at  its  maturity,  the  mortgagee  should 
have  the  right  to  take  possession  of  the  property  and  sell 
the  same,  and  *'to  become  the  purchaser  of  any  of  said 
property  in  the  same  manner  as  any  other  person."  There 
were  several  extensions  of  the  note  by  the  bank  to  Dunn, 
and  the  said  mortgagor,  Dunn,  was  permitted  to  remain  in 
possession  of  the  property  until  March  21,  1890.  On  the 
last  named  date,  laarcn  21,  1890,  C.  J.  Cooper  &  Co.,  a  mer- 
cantile firm  doing  business  in  Calhoun  county,  sued  out  in 
the  Circuit  Court  of  Calhoun  county,  an  attachment  against 
the  said  Dupn,  which  was  levied  upon  the  personal  property 
conveyed  in  the  mortgage.  After  the  levy  of  this  attach- 
ment, and  after  proper  advertisement,  the  sheriflf  sold  said 
property,  as  perishable  property,  on  April  21,  1890,  and  at 
said  sale  the  respondents  W.  A.  Scarbrough,  Eba  Scar- 
brough,  Higgins  and  Thomason  became  the  purchasers  of 
the  property,  and  the  sheriff  delivered  the  same  to  them. 
The  Dill  averred,  that  upon  the  demand  by  complainant  from 
these  purchasers  for  the  surrender  of  the  property  so  pur- 
chased, they  refused  to  deliver  the  property  unto  the  com- 
})laint ;  and  the  injunction  prayed  for  was  to  restrain  them 
rom  selling  or  disposing  of  any  of  the  property  so  pur- 
chased by  tnem. 

In  answer  to  the  bill,  the  respondents,  C.  J.  Cooper  &  Co. 
averred  that  they  were  creditors  of  the  said  T.  H.  Dunn  at 
the  time  of  the  execution  of  said  mortgage  to  the  complain- 
ant, and  they  further  alleged  that  said  mortgage  was  made 
by  said  Dunn  for  the  purpose  of  hindering,  delaying  and 
defrauding  his  other  creditors ;  that  it  was  fraudulent  and 
void  by  reason  of  the  reservation  of  a  benefit  to  said  Dunn, 
in  that  he  was  left  in  possession  of  said  property,  and  given 
the  use  of  the  property  until  the  law  day  of  the  mortgage, 
and  a  long  time  thereafter,  to  the  injury  of  his  other  credi- 
tors ;  and  that  the  mortgages  executed  on  August  8th  and 
December  29,  1887,  should  be  construed  to  be  a  general 
assignment  for  the  benefit  of  all  his  creditors. 

Subsequent  to  the  filing  of  the  bill,  a  judgment  was  ren- 
dered in  the  Circuit  Court  against  Thomas  H.  Dunn,  in 
favor  of  C.  J.  Cooper  &  Co.,  condemning  the  property  levied 
upon  under  the  attachment  to  the  satisfaction  of  the  judg- 
ment, and  ordering  the  proceeds  of  the  sale  thereof  to  be 
delivered  into  court  These  facts  were  pleaded  by  the  re- 
spondents by  special  pleas,  but,  on  motion  of  the  complain- 
ant, these  pleas  were  stricken  from  the  file.  The  respon- 
dents demurred  to  the  bill,  on  the  ground  that  it  contained 
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no  equity,  and  that  the  complainant  had  an  adequate  remedy 
at  law.  The  chancellor  overruled  this  demurrer  ;  and  upon 
the  final  submission  of  the  cause,  upon  the  pleadings  and 
proof,  (jranted  the  relief  prayed  for,  and  decreed  that  the 
complainant  have  a  mortgage  lien  upon  all  of  the  property 
conveyed  in  the  mortgage,  and  ordered  a  reference  to  the 
register  to  ascertain  and  report  which  of  the  personal  prop- 
erfy  in  the  hands  of  the  receiver  was  subject  to  the  mort- 
gage ;  the  respondents  having  alleged  that  certain  portions 
of  said  property  was  not  covered  by  the  mortgage. 

The  present  appeal  is  prosecuted  by  the  respondents,  and 
the  decrees  of  the  chancellor  are  here  assigned  as  error. 

Matthews  &  Whiteside  and  E.  H.  Hanna,  for  appellant 
The  bill  shows  that  the  complainant  had  an  adequate  remedy 
at  law. — Curry  v.  Peebles,  83  Ala.  225  ;  Tyson  v.  Brown,  64 
Ala.  244;  Shepperds  y.  Turpin,3  Grat373.  The  court  erred 
in  appointing  a  receiver. — Dollins  v.  Lindsey,  89  Ala.  217. 
The  mortgage  executed  on  December  29,  1887  was  fraudu- 
lent as  to  existing  creditors. — Sims  v.  Gaines,  64  Ala.  396; 
Hubbard  v.  Allen,  59  Ala.  296;  62' Ala.  243;  78  Ala.  98;  89 
Ala.  446;  84  Ala.  592.  The  mortgage  should  have  been 
recorded  in  Jefferson  county,  where  the  evidence  showed 
Dunn  resided. — PoUak  v,  Davidson,  87  Ala.  551 ;  Code,  § 
1806.  The  mortgages  of  August  8,  and  December  29,  1887, 
should  be  construed  as  a  general  assignment. — Banner  v. 
Bretoer,  &•)  Ala.  191 ;  Holt  v.  Bancroft,  30  Ala.  93. 

Caldwell  &  Johnston,  contra. — The  mortgage  was  not 
fraudulent  by  reason  of  the  mortgagor  being  left  in  posses- 
sion.— Dunlap  V.  Stede,  80  Ala.  424  ;  Wiley  v.  Knight,  27  Ala. 
346;  Mc  Williams  v.  Rodqers,  56  Ala.  87;  1  Jones  on  Mort- 
gages, §§  627,  664,  657,  658,  702 ;  Heflin  v.  Slay,  78  Ala.  182; 
IVoodward  v.  Parsons,  59  Ala  625 ;  McMillan  v.  Otis,  74  Ala. 
565 ;  Coker  v.  Shropshire,  19  Ala.  542.  To  make  the  instru- 
ment fraudulent  and  void,  as  against  creditors,  there  must 
be  a  fraudulent  intent  on  the  part  of  the  grantor  known  to 
and  participated  in  bv  the  grantee,  and  it  must  be  known 
to  the  grantee  that  the  grantor  is  insolvent. — Marshall-  t\ 
Croom,  60  Ala.  121 ;  Shealy  u.  Edwards,  75  Ala.  411 ;  Hoyt  v. 
Turner,  84  Ala.  523 ;  Truss  v.  Davidson.,  90  Ala.  359. 

THORINGTON,  J.— The  principles  of  law  which  govern 
the  material  questions  raised  on  this  appeal  have  been 
clearly  settled  by  recent  decisions  of  this  court;  testing  the 
provisions  of  the  mortgage,  attacked  by  appellants  as  urau- 
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dulent  and  void,  by  these  decisions  we  must  affirm  that  it 
is  not  vitiated  by  anything  appearing  on  the  face  of  the 
instrument.  ' 

That  the  mortgage  by  its  terms  provides  for  the  reten- 
tion of  the  property  by  the  mortgagor  and  the  use  thereof 
until  the  law-day  of  the  instrument,  does  not,  in  view  of 
the  nature  of  the  property,  invalidate  the  mortgage  as  to 
existing  or  subsequent  creditors  of  the  mortgagor,  there 
being  nothing  on  the  face  of  the  mortgage  to  indicate  an  in- 
tent on  the  part  of  the  mortgagee  to  use  the  instrument  to 
hinder,  delay  or  defraud  the  mortgagor's  creditors. 

The  statutory  provisions  regulating  the  registration  of 
mortgages  of  personal  property,  by  implication,  recognize 
the  right  of  the  mortgagor  to  stipulate  in  the  instrument  for 
his  retention  of  possession  of  the  mortgaged  property.  As 
was  said  in  Howell  v.  Carden,  ante  p.  100;  10  So.  Rep.  at 
p.  644,  "The  courts  cannot  pronounce  a  recorded  mortgage 
of  personal  property  void,  as  against  unsecured  creditors, 
merely  because  the  mortgagor  is  left  in  possession ;  for  the 
law  permits  that  to  be  done,  the  recording  being  regarded 
as  a  substitute  for  a  change  of  possession." 

It  is  unnecessary  to  discuss  the  rulings  of  the  Chancery 
Court  upon  the  specific  grounds  of  demurrer  to  the  bill  of 
complaint  and  the  objections  to  testimony.  The  validity  of 
the  mortgage  both  as  matter  of  law,  upon  an  inspection  of 
the  instruments  and  upon  the  testimony,  is  clearly  sustain- 
able on  the  authority  of  the  case  of  Hoivell  v.  Carden,  supra. 

The  mortgage  being  a  valid  security  there  was  n^  error 
in  the  ruling  of  the  court  striking  the  appellant's  plea  from 
the  file  on  appellee's  motion.  The  attachment  and  sales 
thereunder  could  not  avail  appellants  against  the  paramount 
lien  acquired  by  appellee  tnrough  its  mortgage,  and  which 
lien,  under  the  facts  alleged,  authorized  the  appointment  of 
a  receiver  to  take  charge  of  the  property  notwithstanding 
its  sale  under  attachment. — Dollins  dk  Co,  v.  I/indsey  dc  Co., 
89  Ala.  217. 

We  can  not  consider  the  proposition  urged  by  appellant, 
that  the  two  mortgages  of  Aug  8,  1887,  and  Dec.  20,  1887, 
must  be  construed  together  as  one  general  assignment  enur- 
ing to  the  benefit  of  all  the  creditors  of  the  mortgagor  alike. 
Appellant  has  elected  to  attack  the  last  mentioned  mortgage 
as  fraudulent  and  void ;  in  doing  that  he  claims  against  the 
mortgage  and  not  under  it.  If  tne  two  instruments  were  ex- 
ecuted under  circumstances  which  would  authorize  the  court 
to  declare  them  one  general  assignment  for  the  benefit  of 
all  the  mortgagor's  creditors,  appellants  have  not  pursued 
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the  proper  course  to  have  them  so  declared.  They  can  not 
be  heard  to  claim  both  nnder  and  against  the  mortgage. 
Hatchett  v.  Blanion,  72  Ala.  423. 

When  we  speak  of  the  validity  of  the  mortgage  being  es- 
tablished by  the  testimony,  our  meaning  is  that  such  must 
be  the  conclusion  when  tested  by  the  principles  declared  in 
the  case  of  Hoioellv,  Carden,  to  which  we  have  above  referred. 
Among  other  things,  it  is  said  :  "When  the  attacking  cred- 
itor proves  the  existence  of  his  debt  at  the  time  the  mort- 
gage was  executed,  the  onus  is  then  cast  on  the  mortgagee 
to  show  that  the  debt,  which  the  mortgage  purports  to  secure, 
was  justly  due  at  the  time  of  its  execution.  If  this  proof  is 
made,  and  the  evidence  stops  here,  the  attack  upon  the  mort- 
gage is  not  sustained.  iBut  the  assailing  party  may  go 
further,  and  prove  that  the  mortgage  was  made  with  intent 
to  hinder,  delay  or  defraud  the  creditors  or  the  mortgagor. 
In  this  inquiry  as  to  the  intent,  the  burden  of  proof  is  shifted 
upon  the  complaining  creditor."  And  again:  "Though  the 
effect  of  the  transaction  was  to  hinder,  delay  or  defraud  the 
grantor's  creditors,  and  though  he  executed  the  instrument 
with  that  purpose,  yet  if  the  grantee  did  not  participate  in 
such  intent,  but  accepted  the  conveyance  for  the  sole  purpose 
of  securing  a  bona  fide  debt  of  the  amount  named  in  the  in- 
strument, then  the  security  could  not  be  pronounced  invalid 
because  of  its  effect  upon  the  rights  of  other  creditors,  or 
because  of  the  fraudulent  purpose  of  the  grantor." 

That  a  bona  fide  debt  is  established  by  the  proof,  for  the 
security  of  which  the  mortgage  was  given,  can  not  be  doubted; 
and  there  is  an  absence  of  any  affirmative  proof,  on  the  part 
of  appellants  showing  actual  fraud,  which  could  be  imputed 
to  eitner  the  mortgagor  or  the  mortgagee,  unless  it  exists  in 
the  permissive  retention  and  use  of  the  personal  property  by 
the  mortgagor  after  the  law-day  of  the  mortgage  nad  passed. 
This  fact,  however,  could  not  operate  to  invalidate  the  mort- 
gage, unless  it  was  within  the  agreement  of  the  parties,  at 
the  time  the  mortgage  was  executed,  that  such  possession 
should  continue  after  the  law-day  of  the  mortgage  for  the 
purpose  of  benefitting  the  mortgagor,  or  of  hindering,  delay- 
ing or  defrauding  his  other  creditors  in  the  collection  of 
their  debts.  We  find  nothing  in  the  proof  to  warrant  such 
an  inference. 

The  contention  of  appellants  that  the  mortgagor  was  a 
resident  of  Jefferson  county,  and  that,  therefore,  the  mort- 
gage should  have  been  recorded  in  that  county  in  order  that 
it  might  be  self-proving,  and  also  operate  as  constructive 
notice  as  to  the  personal  property  embraced  therein,  is  not 
Vol.  xcix. 
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sustained  by  the  proof.  It  sufficiently  appears  that  the 
mortgagor,  Dunn,  was  a  non-resident  of  this  State  when  the 
mortgage  was  executed ;  that  his  family  and  home  were  in 
]!d.ississippi,  and  that  he  was  not  a  resident  of  Jefferson 
county,  out  there  temporarily  for  business  purposes.  His 
brother,  E.  J.  Dunn,  in  answer  to  the  2d  cross-interrogatory 
propounded  to  him  by  appellants,  says :  "Thomas  H.  Dunn 
lived  at  Columbus,  Miss,  on  the  2i^th  day  of  December, 
1887."  There  is  proof  tending  to  show  that  he  lived  in  Birm- 
ingham, Ala  in  December,  1889 ;  but  that  is  not  contradictory 
of  the  statement  of  his  brother  as  to  his  residence  in  1887, 
nor  is  there  anything  in  the  testimony  to  overcome  that  state- 
ment. The  record  of  the  mortgage  was  properly  made, 
therefore,  in  the  county  where  the  property  was  situated  at 
the  date  of  the  mortgage.— Code  of  1886,  §  1806. 

It  appearing  from  the  proof  that  the  property  covered  by 
the  mortgage  was  in  Calhoun  couuty  at  the  date  of  the 
mortgage,  and  the  latter  having  been  properly  acknowledged 
and  recorded  within  twelve  months,  there  was  no  error  in 
admitting  it  in  evidence  without  proof  of  its  execution.  Nor 
was  there  error  in  that  part  of  the  decree  of  the  Chancery 
Court  referring  it  to  the  register  to  ascertain  and  report  a 
statement  of  the  personal  property  covered  by  the  mort- 
gage. The  mortgage  embraced  real  estate  and  certain  de- 
signated personal  property,  "and  other  implements"  consti- 
tuting a  mining  outfit,  and  described  as  "now  being  at  the 
mine  known  as  the  "Pendergrass  mine."  The  description  of 
this  mining  outfit  in  the  mortgage  does  not  of  itself  identify 
all  the  personalty  included  in  its  general  terms,  but  is  suM- 
ciently  definite  to  render  the  property  referred  to  capable 
of  certain  ascertainment,  and  was  a  proper  matter  of  refer- 
ence to  the  register  for  that  purpose. 

There  was  no  error  in  the  proceedings  and  decree  of  the 
Chancery  Court  from  which  injury  could  have  resulted  to 
appellants  ;  and  its  decree  is  accordingly  affirmed. 


Pearson  v.  Kingr-  ^r^l 

Action  of  Ejectment.  eiai  w\ 

•^       -^  131    S98l 

1.     Conveyance  oflandadver»ebj  held, — A  conveyance  of  lands,  which 
are  at  the  time  in  the  possession  of  a  third  person,  holding  adversely 
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to  the  grantor,  is  void  as  against  the  adverse  possessor  and  the  per- 
sons in  privity  with  him,  and  will  not  support  ejectment  by  the  grantee 
against  such  adverse  holder.  But  as  to  all  others,  and  as  between 
the  parties  themselves,  it  is  valid  and  operative. 

2.  Right  of  grantee  to  use  grantor's  name  in  an  action  of  ejectment. — A 
conveyance  of  land  adversely  held  authorizes  the  grantee  therein  to 
use  the  grantor's  name  in  a  suit  for  the  recovery  of  the  property  ;  and 
the  grantor  can  not  prevent  such  use  of  his  name  by  the  grantee. 

3.  Same.-— The  grantor  in  a  conveyance  of  land  held  adversely  can 
not,  by  a  subsequent  release  or  conveyance  to  the  adverse  bolder,  or 
by  an  order  to  dismiss,  defeat  an  action  of  ejectment  brought  in  bis 
name  for  the  recovery  of  the  land  from  the  adverse  holder,  for  the 
benefit  of  the  first  grantee. 

Appeal  from  the  City  Conrt  of  Birmingham. 

Heard  before  the  Hon.  W.  W.  Wilkerson. 

This  was  a  common  law  action  of  ejectment,  and  was  com- 
menced  on  July  26,  1888.  In  the  declaration  as  amended, 
there  were  three  demises.  One  in  the  name  of  David  Pear- 
son, another  in  the  name  of  S.  P.  Waits,  and  the  third  in  the 
name  of  John  D.  Stranj^e  and  J.  H.  White.  After  the  com- 
mencement of  the  suit,  David  Pearson,  in  whom  one  of  the 
demises  was  laid,  having  died,  upon  motion  of  the  plaintiff, 
it  was  revived,  as  to  that  demise,  in  the  name  of  his  heirs- 
at-law,  and  of  the  administrator  of  his  estate.  The  appellee, 
P.  G.  King,  as  landlord  of  E.  M.  Ray,  was  admitted  to  de- 
fend, and  pleaded,  first,  the  general  issue,  and  second,  by 
special  plea,  that  since  the  commencement  of  the  suit  all  of 
the  heirs-at-law  of  David  Pearson,  deceased,  had  conveyed 
to  the  said  defendant,  all  their  right,  title  and  interest  in  the 
land  in  controversv.  The  plaintiflfs'  demurrer  to  this  plea 
being  overruled,  tney  filed  a  replication  to  plea  number  two, 
the  substance  of  which  is  stated  in  the  opinion.  The  de- 
fendant demurred  to  this  replication  to  plea  number  two, 
on  the  ground,  that  there  was  nothing  contained  in  the  said 
replication  which  precludes  or  debars  him  from  the  defense 
set  up  in  said  plea ;  and  that  it  appears  from  said  replica- 
tion that  the  conveyance  by  Pearson  to  White  and  Strange 
was  executed  to  them  while  King,  the  defendant,  was  in  the 
adverse  possession  of  the  premises,  claiming  title  thereto. 
This  demurrer  was  sustainea  by  the  court,  and  its  rulings 
thereon  constitute  the  ground  of  one  of  the  assignments  of 
error. 

As  the  opinion  of  the  court  only  considers  the  assignments 
of  error  addressed  to  the  rulings  of  the  court  upon  the  plead- 
ings, it  is  not  deemed  necessary  to  set  out  any  other  facts 
in  detail. 
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Webb  &  Tillman,  for  appellant. — The  deed  of  David 
Pearson's  heirs  to  King  did  not  defeat  the  right  of  Strange 
and  White  to  recover  the  land  in  the  name  of  their  grantor, 
David  Pearson,  if  it  was  held  adversely  at  the  time  of  Pear- 
son's deed  to  them. — Davis  v.  Curry,  85  Ala.  134 ;  Bernstein 
V,  Humes,  60  Ala.  582;  Steiple  v.  Doivning,  60  Ind.  487;  Far- 
num  V,  Peterson,  11  Mass.  151 ;  White  v.  Pattern,  24  Pick.  324 ; 
McMahan  v,  Boive,  114  Mass.  145;  Sedgwick  &  Wait  on  Trial 
of  Title  to  Land,  §  190. 

Brooks  &  Brooks,  contra,  cited  Alexander  v.  Collins,  7  Ala. 
480;  Scranton  v.  Ballard,  64  Ala.  402;  Davis  v.  Curry,  85 
Ala.  133;  3  Brick.  Dig.,  p.  18,  §  51. 

WALKEB,  J. — This  is  a  common-law  action  of  ejectment 
David  Pearson,  in  whom  one  of  the  demises  was  laid,  having 
died  pending  the  suit,  it  was  revived  as  to  that  demise  in  the 
names  of  his  heirs-at-law,  and  of  the  administrator  ot  his 
estate.  The  defendant  interposed  a  special  plea,  to  the 
effect  that  since  the  commencement  of  the  suit,  the  heirs  of 
David  Pearson  had  executed  a  conveyance  of  the  land  sued 
for  to  the  defendant.  A  demurrer  to  this  plea  having  been 
overruled,  the  plaintiffs  interposed  a  replication  thereto,  to 
the  effect  that  before  the  beginning  of  tne  suit,  David  Pear- 
son was  seized  of  the  legal  title  to  the  land  sued  for,  and 
executed  a  conveyance  thereof  to  Strange  and  White,  when 
he  knew  that  the  land  was  in  the  adverse  possession  of  the 
defendant's  tenant ;  that  this  action  was  begun  and  is  prose- 
cuted for  the  use  and  benefit  of  said  Strange  and  White  ; 
that  the  deed  to  them  was  duly  recorded  before  the  execution 
of  the  conveyance  by  Pearson's  heirs  to  the  defendant,  and 
that  the  defendant  had  notice  of  David  Pearson's  deed  to 
Strange  and  White  when  he  obtained  the  deed  from  David 
Pearson's  heirs  to  himself  pending  this  suii  The  defend- 
ant's demurrer  to  this  replication  was  sustained. 

It  is  well  settled  that  a  sale  and  conveyance  of  lands,  which 
are  at  the  time  in  the  possession  of  a  third  person  holding 
adversely  to  the  grantor,  is  void  as  against  the  adverse  pos- 
sessor, and  will  not  support  ejectment  by  the  grantee  against 
him. — 3  Brick.  Dig.  p.  18,  §  51.  The  grantor  in  such  con- 
veyance may  still  maintain  ejectment  against  the  adverse 
holder,  and  the  latter  can  not  plead  the  conveyance  in  bar 
of  the  suit.  The  conveyance  is  void  as  to  him,  and  he  can 
not  set  it  up  as  a  defense. — Davis  v.  Curru,  85  Ala.  133. 
The  conveyance  is  void  only  as  against  the  adverse  possessor 
and  persons  in  privity  with  him.  As  to  all  others,  and  as 
between  the  parties,  it  is  valid  and  operative. —  Yarborough 
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V,  Avant,  66  AIa,  526 ;  Harvey  v.  Doe,  ex,  dem:  Carlisle,  H 
Ala.  637;  Abernathyv.  Boazman,  24:  Ala,,  189.  The  execution 
of  the  deed  imports  that  the  grantor  intends  to  vest  the  title 
in  his  grantee,  and  to  confer  upon  him  the  beneficial  enjoy- 
ment of  the  property,  so  far  as  that  result  may  be  accom- 
plished legally.  Because  of  the  rule  of  law  which  invalidates 
the  deed  as  against  the  adverse  holder,  it  can  not  operate  to 
authorize  the  grantee  to  sue  in  his  own  name  for  the  recovery 
of  the  land  from  such  adverse  holder.  But  this  rule  of  law 
does  not  stand  in  the  way  of  the  grantor  authorizing  the  use 
of  his  name  in  a  suit  tor  the  recovery  of  the  property. 
Courts  of  law  long  ago  recognized  the  right  of  a  transferee 
of  a  chose  in  action,  which  was  not  assignable  under  the 
common  law,  to  use  the  name  of  the  transferror  in  a  suit 
thereon.  Though  such  assignment  was  void  as  to  the  debtor, 
yet  it  bound  the  creditor  to  permit  the  use  of  his  name  by 
bis  transferee  for  the  enforcement  of  the  demand.  On  like 
considerations  it  has  been  held,  that  a  conveyance  of  land 
adversely  held,  authorizes  the  grantee  therein  to  use  the 
grantor's  name  in  a  suit  for  the  recovery  of  the  property. 
The  question  was  presented  in  the  case  of  Steeple  v.  Dmvninq, 
60  Ind.  478-487.  it  was  there  said :  "We  are  satisfied,  both 
upon  reason  and  authority,  that  where  one  conveys  land  to 
another,  which  at  the  time  is  in  the  adverse  possession  of  a 
third  person,  whereby  the  title  can  not  pass  as  against  the 
party  thus  in  possession,  the  grantor  impliedly  authorizes 
the  grantee  to  use  his,  the  grantor's,  name,  in  an  action  to 
recover  the  land  from  the  party  thus  in  the  possession 
thereof."  The  result  of  the  decisions  has  been  stated  to  be, 
that  the  deed  is  construed  to  be  a  power  of  attorney  author- 
izing the  grantee  to  use  the  grantor's  name,  as  plaintiff  in 
ejectment,  to  recover  the  lands,  even  against  the  will  of  the 
latter.—  Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  (2d  Ed.) 
§  190.  The  recovery  enures  to  the  benefit  of  the  grantee, 
though  the  action  is  prosecuted  in  the  name  of  the  grantor. 
Brunson  v.  Morgan,  86  Ala.  318. 

It  is  a  general  rule,  that  there  can  be  no  recovery  in  favor 
of  the  i)laintiff  on  the  record,  after  he  has  released  or  trans- 
ferred nis  claim  to  the  defendant.  This  court  has  recogniz- 
ed an  exception  to  this  rule,  in  suits  prosecuted  in  the  name 
of  an  assignor  for  the  benefit  of  an  assignee  of  a  chose  in  ac- 
tion. Beiore  the  statute  required  a  certain  class  of  such 
suits  to  be  prosecuted  in  the  name  of  the  party  really  inter- 
ested, courts  of  law,  even  in  suits  in  the  name  of  the  assignor, 
took  notice  of  the  rights  of  the  assignee,  and  would  not  permit 
them  to  be  prejudiced  by  the  acts,  declarations,  or  admis- 
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sions  of  the  assignor,  done  or  made  after  the  assignment — 
1  Brick.  Dig.,  127,  §§  56-58.  The  assignment  was  given 
such  eflfect,  as  between  the  parties,  that  thereafter  the  as- 
signor could  not  defeat  the  action  prosecuted  in  his  name 
for  the  benefit  of  the  assignee.  The  position  of  a  grantee  in 
a  conveyance  of  land  held  adversely  is  similar  to  that  occu- 

fled,  at  the  common  law,  by  an  assignee  of  a  chose  in  action, 
n  each  case,  the  transfer  is  binding  between  the  parties,  and 
is  void  only  as  to  third  persons  who,  according  to  the  theory 
of  the  law,  might  be  prejudiced  by  having  claims  against  them 
put  in  the  hands  of  others  than  the  original  holders.  In  each 
case,  if  the  suit  is  against  such  third  person,  it  may  be  prose- 
ecuted  in  the  name  of  the  transferror,  for  the  benefit  of  the 
transferee.  The  reasons  against  permitting  the  transferror  to 
defeat  such  suit  by  anything  said  or  done  by  him,  after  the 
transfer,  are  equally  applicable  in  each  of  the  two  cases.  These 
reasons  have  led  several  courts,  in  which  the  question  has  been 

})resented,  to  the  conclusion  that  a  grantor  in  a  conveyance  of 
and  held  adversely  can  not,  by  a  subsequent  release  or  con- 
veyance to  the  adverse  holder,  or  by  an  order  to  dismiss,  de- 
feat an  action  brought^  in  his  name  for  a  recovery  of  the  land 
from  the  adverse  holder  for  the  benefit  of  the  first  grantee. 
Steeple  v.  Dottming,  60  Ind.  478 ;  White  v.  Patten,  24  Pick. 
324 ;  Farmun  v,  Peterson,  111  Mass.  148  ;  McMahan  v.  Botve, 
114  Mass.  140.  This  conclusion  is  supported  by  a  consid- 
eration which  is  well  illustrated  in  the  present  case.  David 
Pearson's  heirs,  who  executed  the  deed  relied  on  by  the  de- 
fendant, had  only  such  right  to  the  land  as  descended  to 
them  from  their  ancestor,  bo  far  as  the  defendant  claims 
under  their  deed,  he  stands  in  their  shoes.  He  has  no 
greater  rights  by  virtue  of  that  deed  than  his  grantors  had 
at  the  time  it  was  executed.  Their  ancestor's  prior  convey- 
ance was  binding  on  them,  in  favor  of  his  granteea  That 
conveyance  conferred  upon  the  grantees  therein  the  right  to 
use  the  name  of  the  grantor,  or  of  his  heirs,  in  an  action  of 
ejectment  against  the  adverse  holder.  Neither  the  grantor 
nor  his  heirs  could  refuse  the  use  of  their  names  for  such  a 
purpose.  They  could  not  confer  upon  another  a  right  which 
they  did  not  themselves  have.  The  defendant's  adverse 
possession  entitles  him  to  treat  the  deed  to  Strange  and 
white  as  a  nullity.  But  when  he  abandons  this  position, 
and  sets  up  a  claim  under  the  grantor  in  that  deed,  to  that 
extent  he  puts  himself  in  privity  with  ihkt  grantor,  and  de- 
rives from  him  only  such  rights  as  the  latter  had.  So  far  as 
the  defendant  claims  under  the  deed  to  him  from  David 
Pearson's  heirs,  he  relies  on  their  rights  as  against  Strange 
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and  White ;  and  that  deed  can  not  have  effect  to  defeat  this 
suit,  as  the  grantors  therein  had  no  right  to  prevent  the 
prosecution  of  the  suit  in  their  names,  for  the  benefit  of 
their  ancestor's  grantees.  It  results  from  this  conclusion, 
which,  we  are  satisfied,  is  correct,  that  the  demurrer  to  the 
replication  to  the  defendant's  special  plea  number  2  should 
have  been  overruled. 

The  authorities  cited  for  the  appellee  are  not  against  this 
ruling.  They  only  assert  the  general  rule,  that  in  actions 
of  ejectment,  as  in  other  forms  of  action,  a  release  or  trans- 
fer of  his  claim  by  the  plaintiff,  pending  the  suit,  will  defeat 
his  right  to  recover. — Doe.y  ex  dem.  Alexander  v,  CoUhis,  7 
Ala.  480;  Scranton  v.  Ballard,  64  Ala.  402 ;  Jackson  v.  Dc- 
mcmt,  9  Johns.  55.  Neither  of  the  cases  cited  is  an  author- 
ity against  the  proposition,  that  a  grantor  in  a  conveyance 
oi  land  held  adversely  can  not  prevent  the  use  of  his  name 
by  the  grantee,  in  an  action  for  the  recovery  of  the  land  for 
tne  benefit  of  the  latter.  In  actions  of  ejectment,  as  in  other 
actions,  which  may  be  prosecuted  in  the  name  of  one  per- 
son for  the  benefit  of  another,  when  the  facts  are  brought  to 
the  attention  of  the  court,  it  will  not  shut  its  eyes  to  the 
rights  of  the  person  beneficially  interested  in  the  prosecu- 
tion of  the  suit,  but  will  protect  them  against  the  unau- 
thorized conduct  of  the  nominal  plaintiff — Boden  v.  Mur- 
phy, 10  Ala.  804 

For  the  error  in  sustaining  the  demurrer  to  the  replica- 
tion, the  judgment  must  be  reversed. 

Reversed  and  remanded. 


Commercial  Bank  of  ISelma  v. 
Hurt. 

Statutory  Trial  of  the  Bight  of  Property. 

1.  WerehouHc  receipts;  not  negotiable  'niHtrumentx. — Section  1178  of 
the  Code  provides  that  ''a  receipt  of  a  warehouseman,  on  which  the 
words  'not  negotiable'  are  not  plainly  written  or  stamped,  may  be 
transferred  by  the  endorsement  thereof,  and  any  person  to  whom  the 
same  is  transferred  must  be  deemed  and  taken  to  be  the  owner  of 
the  things  or  property  therein  specified,  so  far  as  to  give  validity  to 
any  pledge,  lien  or  transfer  made  or  created  by  such  person."  HehU 
that  warehouse  receipts  are  made  negotiable  only  in  the  sense  that 
their  regular  transfer  by  endorsement  has  the  effect  of  a  manual  de- 
livery of  the  property  specified  in  them ;  but  are  not  guaranties  of 
title,  and  not  governed  by  the  law-merchant, 
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2.  Same;  unauthorized  transfer  can  not  vest  title  as  against  real  owner. 
A  factor,  to  whom  cotton  has  been  shipped  for  sale,  having  stored  the 
same  in  a  warehouse,  and  obtained  receipts  therefor  in  his  own  name, 
can  not  by  an  unauthorized  transfer  of  the  receipts,  make  his  pled- 
gee's title  to  the  cotton  superior  to  that  of  the  true  owner. 

3.  Limitation  of  contract  of  pledge. — The  clause  in  a  contract  of 

fJedge,  **  which  cotton  has  been  advanced  upon  by  us  to  its  full  value," 
imits  the  operation  of  the  pledge  to  the  factor's  actual  interest  in 
the  cotton,  and  the  transaction  is  not  taken  out  of  the  common-law 
rule,  which  protects  the  owner  against  an  unauthorized  pledge  by  one 
who  holds  property  as  a  factor,  or  agent  to  sell. 

Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  John  Moobe. 

The  appellee,  H.  H.  Hurt,  brought  an  action  of  detinue 
against  rhillips  &  Parrish,  warehousemen,  for  the  recovery 
of  eight  bales  of  cotton.  Upon  the  sheriff  taking  possession 
of  the  said  cotton,  as  required  by  the  writ  of  detinue,  the 
Commercial  Bank  of  Selma  interposed  a  claim  thereto. 
Upon  this  claim  the  statutory  trial  of  the  right  of  property 
was  instituted,  and  the  following  facts  disclosed  : 

In  1890,  the  plaintiflf  in  this  suit,  H.  H.  Hurt,  had  shipped 
to  H.  C.  Reebie  Co.,  commission  merchant  and  factor  at 
Selma,  Alabama,  eight  bales  of  cotton,  with  the  direction  to 
hold  the  same  until  ordered  to  sell.  H.  C.  Keeble  Company 
received  the  cotton,  deposited  it  in  the  warehouse  of  Phil- 
lips &  Parrish,  and  tooK  warehouse  receipts  in  its  name,  H. 
C.  Keeble  Company.  On  October  16,  1890,  H.  C.  Keeble 
Company  borrowed  from  the  Commercial  Bank  of  Selma  a 
large  sum  of  money,  and  gave  the  bank  as  collateral  secu- 
rity for  said  loan  of  money  298  warehouse  receipts,  among 
which  were  the  eight  receipts  for  the  cotton  sued  for  in  this 
action.  These  eignt  receipts  were  issued  in  the  name  of  H. 
C.  Keeble  Company  and  endorsed  by  said  company.  H.  C. 
Keeble  Company  gave  its  note  for  the  money  borrowed  from 
the  bank  and  endorsed  it  as  follows  :  "We  hereby  transfer 
two  hundred  and  ninety-eight  bales  of  cotton,  marked,  num- 
bered and  stored  as  shown  in  the  warehouse  receipts,  which 
are  herewith  transferred  and  delivered,  as  collateral  for  the 
within  note,  which  cotton  has  been  advanced  upon  by  us  to 
its  full  value,  and  we  hereby  authorize  the  Commercial  Bank 
of  Selma  to  take  actual  possession  of  the  same,  at  anj^  time 
they  may  desire,  and  sell  the  same  without  notice,  at  pub- 
lic or  private  sale,  applying  the  proceeds  to  the  credit  of 
this  note. 

[Signed]  H.  C.  Keeble  Company, 

H.  0.  Keeble,  Manager." 
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H.  C.  Keeble  Company  failed  on  January  19, 1891,  and  on 
January  20,  1891,  H.  H.  Hurt  brought  the  action  of  detinae 
against  Phillies  &  Parrish. 

Upon  the  trial  of  the  right  of  property  between  the  plain- 
tiff and  the  claimant,  the  issue  was  found  in  favor  of  the 
plaintiff.  Claimant  now  brings  this  apueal.  There  were  many 
exceptions  reserved  to  the  rulings  of  the  lower  court ;  but 
the  opinion  of  this  court  renders  it  unnecessary  to  notice 
them  in  detail. 

Dawson  &  Pitts,  for  appellant. — ^The  intention  of  the 
statute  is  to  protect  warehousemen  against  a  mistaken  or 
wrongful  delivery,  and  to  protect  the  holder  of  the  receipt, 
for  value,  against  latent  equities  and  rights. — Code,  §  1178  ; 
Alabama  State-  Bank  r.  Barnes,  82  Ala.  616 ;  Hotclaiid  et  al  r. 
Woodruff,  60  N.  Y.  73 ;  First  National  Bank  v.  Shaw,  61  N.  T. 
283.  Warehouse  receipts  which  are  not  marked  "not  nego- 
tiable" on  their  face,  are  negotiable,  under  the  statute,  and 
when  endorsed  by  the  party  to  whom  issued,  they  pass  the 
absolute  title  to  the  property  mentioned  therein  to  the 
endorsee. —  Whitlock  v.  Hay,  58  N.  Y.  487  ;  Voorhis  v.  Aim- 
stead,  66  N.  Y.  117 ;  Darden  v.  Dean,  106  N.  Y.  205 ;  Cart- 
toright  v,  Wilmerdinq,  24  N.  Y.  521 ;  Moore  v.  Kiddev,  34 
Hun.  (N.  Y.)  534 ;  Pegram  v.  Coioan,  10  Bosworth,  (N.  Y.)  506 ; 
Price  V.  Wisconsin  M.  &  F,  Co,,  43  Wis.  267,  280-81-85 ; 
Bishop  V,  Fvlkluth,  68  Cal.  607.  Section  1178  of  the  Code 
has  been  construed  by  this  court,  and  it  has  been  held  that 
the  receipts  referred  to,  unless  the  words  "not  negotiable" 
are  written  thereon,  are  transferable  by  endorsement  and 
delivery.— Code,  §§  1178, 1762 ;  Lehman,  burr  <t  Co,  v.  Prit- 
chett,  84  Ala.  514 ;  Ala.  State  Bank  r.  Barnes,  82  Ala.  615, 
616 ;  AUen,  Bethune  &  Co,  v,  Maury,  66  Ala.  16 ;  Lehman, 
Burr  &  Co,  v.  Marshall,  47  Ala.  376.  In  this  case  there  is 
no  evidence  that  the  Commercial  Bank  had  any  notice  that 
the  H.  C.  Keeble  Co.  was  not  authorized  to  transfer 
the  cotton  receipts,  or  that  any  fraud  was  intended 
to  be  perpetrated  by  the  H.  C.  Keeble  Co.,  and,  there- 
fore, the  transfer  for  value,  as  collateral  security, 
of  the  cotton  receipts,  by  the  endorsement  of  tne 
H.  C.  Keeble  Co.,  vested  the  legal  title  and  possession  of 
the  property  in  the  Commercial  Bank. — Coleorook,  §§  411, 
412,  413,  414,  and  notes;  Whitlock  v.  /i%,  58  N.  Y.  484 ; 
Horn  V,  Baker,  8  Cal.  614 ;  Oil)son  v,  Stevens,  8  How.  384. 
Thus,  under  the  foregoing  authorities,  cotton  receipts  are 
considered  negotiable  instruments,  and  a  honafde  transfer 
of  them,    for  valuable   consideration,    without    notice,    is 
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governed  by  the  law-merchant,  and  the  Commercial  Bank 
is  entitled  to  hold  the  cotton  against  the  claim  of  the 
plaintiff.  The  Commercial  Bank  is  a  bona  fide  purchaser 
without  notice  of  the  title  of  the  appellee  to  the  cotton 
sued  for  in  this  case. — Rice  v.  Jones,  71  Ala.  553 ;  Clevelaiui 
V.  Stbert,  81  Ala.  140 ;  Leigh  v.  Mobile  <&  Ohio  R,  R.  Co., 
58  Ala.  165  ;  Bldckhurn  v.  Lehman,  Durr  &  Co.,  63  Ala.  550 ; 
Tiedeman  on  Com.  Paper,  §  289  ;  1  Daniel  on  Neg.  Instr. 
pages  769-776.  Proof  of  the  mala  fides  alone  will  defeat  the 
title  of  the  Commercial  Bank. — Story  on  Notes,  §§  197, 
322 ;  4  Lawson  R.  &  R,  §  1579 ;  Spencer  v.  M.  &  M.  Ry, 
79  Ala.  588;  CoUiiis  v.  Gilbert,  90  U.  S.  Rep.  757;  Welch  v. 
Sage,  47  N;  Y.  143 ;  Hamilton  v.  Marks,  63  Mo.  157 ;  Murray 
V.  Lardner,  2  Wallace,  110 ;  Minnell  v.  Read.,  26  Ala.  730 ; 
Swift  V,  Tyson,  16  Peters  1 ;  Fowler  v.  Brantley,  14  Peters 
319.  A  person  is  not  chargeable  with  notice  of  a  fact  when 
reasonable  enquiry  on  his  part  would  discover  its  existence, 
unless  the  law  casts  upon  nim  the  duty  of  making  such  en- 
quiry. This  duty  only  ariseq  when  he  has  knowledge  of 
other  facts  which  are  reasonably  calculated  to  arouse  sus- 

?icion. — Kyle  v.  Ward,  81  Ala.  121 ;  Shealy  v.  Edwards, 
5  Ala.  411 ;  Hodges  v,  Golemxin,  76  Ala.  103 ;  Lomax  v.  Le- 
Grand,  60  Ala.  543 ;  Hopkins  v.  Layton,  30  Wis.  379 ;  Grant 
V.  Nat.  Bank,  97  U.  S.  80 ;  Bump  on  Fraud.  Convey.  (3d  Ed.), 
201. 

Gaston  A.  Bobbins  and  J.  H:  Stewart,  contra. — There 
are  three  reasons  why  the  defense  interposed  by  the  appel- 
lant can  not  be  maintained.  1st.  Because  the  statute  does 
not  give  the  mere  transfer  of  warehouse  receipts  any  of  the 
elements  of  commercial  paper  except  that  of  assignability. 
Shaw  V.  Railroad  Co.,  101  U.  S.  557 ;  Allen  v.  St.  Louis  Bank, 
120  U.  S.  20  ;  Insurance  Co.  .  v.  Kiger,  103  U.  S.  352.  2d. 
Because  the  indorsee  took  with  notice  that  the  indor- 
ser  was  not  the  true  owner,  and  was,  therefore, 
doing  an  unauthorized  act. — Bott  v.  McCoy,  20  Ala. 
578  ;  Shorter  v.-  Frazer,  64  Ala.  b2 ;  Gillespie  v.  United.  Stock 
Yard  Bank,  137  U.  S.  411.  3d.  Because  the  parties  had 
notice  that  the  Keeble  Company,  on  its  own  showing,  held 
the  cotton,  at  most,  as  collateral  securitv  for  money  ad- 
vanced upon  it. — Allen  v.  St.  Louis  Bank,  120  U.  S.  20 ; 
Insurance  Co.  v.  Kiger,  103  U.  S.  352. 

WALKER,  J. — The  claim  of  the  appellant,  the  Commer- 
cial Bank  of  Selma,  to  the  cotton  involved  in  this  suit  rests 
upon  a  transfer  and  delivery  by  the  H.  C.  Keeble  Company 
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of  warehouse  receipts  therefor,  as  collateral  security  for  a 
note  made  by  that  company  to  the  bank.  The  "EL  C. 
Keeble  Company  was  a  corporation  engaged  in  business  as 
a  cotton-factor  and  grocery-merchant  in  the  city  of  Selma. 
The  appellee,  who  was  the  owner  of  the  cotton,  had  had  it 
shipped  to  that  company,  with  instructions  not  to  sell  it 
until  ordered  to  do  so.  The  consignee  had  the  cotton 
stored  in  the  warehouse  of  Phillips  <fe  Parrish,  and  took 
the  warehouse  receipts  therefor  in  its  own  name.  No  ad- 
vances were  made  to  the  appellee  on  this  cotton,  and  there 
is  no  evidence  that  he  autnorized  the  consignee  to  store 
it  and  take  the  warehouse  receipts  in  its  own  name,  or 
to  pledge  the  cotton  itself,  or  the  warehouse  receipts. 

Under  the  common  law,  a  factor  or  commission-merchant 
has  no  implied  authority  to  pledge  the  goods  of  his  princi- 
pal for  his  own  use.  tJnless  the  result  is  controlled  by 
some  statute,  the  attempted  pledge  does  not  work  a 
divestiture  of  the  title  of  the  principal,  and  the  party  re- 
ceiving such  a  pledge  and  advancing  his  money  acquires  no 
right  to  the  property  as  against  the  principal,  whether  he 
knew  he  was  dealing  with  a  factor  or  not. — Bott  v,  McCoy ^ 
20  Ala.  578;  Voss  v.  Robertson,  46  Ala.  4^3;  AUenv.  St 
Louis  Bank,  120  U.  S.  20 ;  1  Lawson's  Rights,  Remedies  and 
Practice,  §229.  * 

In  England,  and  in  several  of  the  States  in  this  country, 
statutes  have  been  enacted  for  the  protection  of  third 
persons  who,  in  good  faith  and  in  ignorance  of  any  defects 
of  title,  advance  money  or  incur  ooligations  on  the  faith 
of  property  which  is  apparently  owned  by  the  persons 
witn  whom  they  deal,  who,  however,  in  fact,  hold  it  merely 
as  factors  or  agents,  having  been  intrusted  by  the  owners 
with  possession  of  the  property  or  of  documentary  evi- 
dence of  title  to  it. — SaJiau  v,  Gerdau,  119  N.  T.  380 ;  s.  c,. 
16  Am.  St  Rep.  843 ;  Hotolaivd  v.  Woodruff.  60  N.  Y.  73 ; 
Price.  V,  Wisconsin  Marine  dt  Fire  Lis.  Co..  43  Wis.  267 ; 
Mackey  v.  DiUinger,  73  Pa.  St.  85 ;  Oeorge  v.  Fourth  Ifat 
Bank,  41  Fed.  Rep.  257.  Decisions  controlled  by  such 
statutes  have  no  oearing  upon  this  case,  as  we  have  no 
statute  purporting  to  change  the  common-law  rule  which 
protects  the  owner  against  an  unauthorized  pledge  of  bis 
property  by  one  who,  as  factor  or  agent  to  sell,  nas  been 
intrusted  with  the  possession  and  custody  of  it  No 
statute  is  appealed  to  which  could  give  any  color  to  a  claim 
that  an  unauthorized  pledge  by  a  factor  of  the  property  it- 
self which    was   intrusted   to  him  would   have  any  other 
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effect  as  against  the  principal  than  was  accorded  to  such 
a  transaction  by  the  common  law. 

If  the  H.  C.  Keeble  Company,  instead  of  having  the  coi- 
ton  stored  in  the  warehouse  of  Phillips  &  Parrish,  had  re- 
tained possession  of  it  until,  without  any  authority  or  license 
from  tne  appellee,  the  cotton  itself  was  delivered  to  the 
bank  in  pledge  to  secure  the  payment  of  the  note  of  the  H. 
C.  Keeble  Company,  it  is  plain  that  the  bank  would  not 
have  acquired  any  greater  title  to  the  property  than  that 
company  had  to  confer ;  and  the  appellee  woula  have  been 
entitled  to  recover  the  cotton  from  tne  bank,  or  to  hold  the 
bank  liable  for  its  conversion.  But,  it  is  claimed  that  the 
factor,  having  stored  the  cotton  in  a  warehouse,  and  obtained 
warehouse  receipts  therefor  to  itself,  was  enabled  by  the 
transfer  of  those  receipts  to  confer  upon  the  bank  a  claim 
to  the  cotton  which  must  prevail  against  the  title  of  the 
true  owner.  Section  1178  of  the  Code  is  relied  upon  as 
giving  this  effect  to  the  transfer  of  warehouse  receipts  by 
the  persons  to  whom  they  are  issued.  The  clause  of  that 
section  upon  which  this  claim  is  based  is  in  the  following 
words:  "The  receipt  of  a  warehouseman,  on  which  the 
words  *not  negotiable'  are  not  plainly  written  or  stamped, 
may  be  transferred  by  the  indorsement  thereof,  and  any 
person  to  whom  the  same  is  transferred  must  be  deemed 
and  taken  to  be  the  owner  of  the  things  or  property  therein 
specified,  so  far  as  to  give  validity  to  any  pledge,  lien,  or 
transfer  made  or  created  by  such  person." 

Sections  1175,  1177,  1178  and  1179  of  the  Code  are  based 
upon  an  act  approved  February  28, 1881,  entitled  "An  act  to 
prevent  the  issue  of  false  receipts,  and  to  punish  the  fraud- 
ulent transfer  of  property  by  warehousemen,  wharfingers 
and  others." — Acts  of  Ala.,  1880-81,  p.  133.  In  the  process 
of  codification  the  provisions  of  that  statute  were  re-drafted 
and  somewhat  modified.  But  the  provisions  of  the  four 
sections  above  mentioned  are  all  in  furtherance  of  the  main 
legislative  purpose  which  was  indicated  in  the  title,  and  in 
the  corresponding  section  of  the  original  act.  So  far  as 
warehouse  receipts  are  concerned,  the  purpose  of  the  statute 
is,  in  the  first  place,  to  prevent  the  issue  of  such  receipts 
unless  the  property  therein  described  has  been  actually  re- 
ceived, and  is  in  the  possession  of  the  person  issuing  the 
receipt  This  purpose  is  manifested  in  section  1175  of  the 
Code.  The  purpose,  in  the  next  place,  is  to  give  definite 
legal  recognition  to  such  receipts  as  true  tokens  of  the  pos- 
session of  the  property  described  in  them ;  and  to  regulate 
the  manner  in  which  the  holder  of  such  a  token  of  posses- 
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sion  may,  by  an  assignment  of  it,  convey  his  interest  in  the 
property  described  as  effectually  as  he  could  by  a  transfer 
and  delivery  of  the  property  itself.  The  provisions  to  this 
end  are  embodied  m  sections  1177,  117o  and  1179.  Un- 
doubtedly, it  was  the  intention  of  the  legislature  to  facilitate 
and  throw  safe-guards  around  dealings  in  personal  property 
by  the  use  of  paper  representatives  of  it  To  this  end  the 
holder  of  a  warenouse  receipt  is  so  far  treated  as  the  pos- 
sessor of  the  property  mentioned  in  it  that  his  transfer  of 
the  receipt,  in  the  mode  prescribed  by  the  statute,  operates 
in  the  same  manner  as  the  direct  deliverjr  of  the  property 
itself  would  do.  The  transfer  of  the  receipt  is  given  effect 
as  a  symbolical  delivery  of  possession.  The  statute  does 
not  undertake  to  make  the  receipt  better  evidence  of  title 
than  the  actual  possession  of  the  property  itself.  We  can 
not  conceive  that  it  could  have  been  within  the  contempla- 
tion of  the  legislature  that  the  provisions  of  the  statute 
would  enable  a  thief,  by  depositing  the  stolen  pKroperty  with 
a  warehouseman  and  obtaining  a  receipt  for  it  in  due  form, 
to  confer  upon  an  innocent  purchaser  for  value  and  in  good 
faith  a  claim  to  the  property,  which  would  prevail  against 
that  of  the  true  owner. 

In  Collins  v,  Ralliy  lO  Hun,  246,  it  was  held,  that  a  New 
York  statute,  substantially  identical  with  the  provision  above 
quoted,  did  not  protect  the  purchasers  for  value  and  in  good 
faith  of  warehouse  receipts,  when  the  possession  of  the 
cotton  they  represented  by  the  person  to  whom  they  were 
issued  had  been  larcenous.  After  quoting  the  statute,  the 
court  said :  '*The  learned  counsel  for  the  defendants  insist, 
that  the  provisions  of  this  section  afford  them  complete  pro- 
tection against  a  recovery  in  this  action ;  that  having  pur- 
chased the  cotton  upon  the  faith  of  the  negotiable  warehouse 
receipts,  and  paid  tnerefor  full  market  value,  this  case  falls 
within  the  spirit  and  the  letter  of  the  section.  All  the  other 
sections  of  this  act,  except  the  last,  which  is  unimportant, 
prohibit  the  issue  of  false  receipts,  etc.,  and  prescribe  the 
penalty  for  a  violation  of  their  provisions.  ^  The  scope  and 
object  of  the  act,  therefore,  seems  to  be  to  protect  the  mer- 
cantile community  against  fraudulent  practices  by  ware- 
housemen, wharfingers  and  others,  in  respect  to  these  re- 
ceipts for  ^oods  stored,  or  represented  to  be  stored  with  them. 
That  this  is  the  purpose  is  shown  by  the  title  of  the  act 
.  .  .  The  clause  'warehouse  receipts  given  for  any  goods 
.  .  .  stored  or  deposited  with  any  warehouseman,'  means 
receipts  given  for  goods  so  stored  or  deposited  by  any  person 
having  the  title  thereto,  real  or  apparent,  or  authority  of 
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such  perBon  therefor.  This  section  of  the  act  proceeds  upon 
the  assumption  that  the  receipt  is  so  issued.  Any  otner 
construction  would  enable  warehousemen  to  issue  receipts 
for  goods  known  by  them  to  be  stolen,  and  so  convey  title 
to  them,  or  even  themselves  to  commit  larceny,  and  by  issu- 
ing receipts  for  the  stolen  property  defraud  the  plundered 
owner  of  all  title  to  and  power  of  reclaiming  it.  Such  a 
construction  would  work  a  change  in  the  law  hardly  con- 
templated by  the  legislature  when  the  act  under  considera- 
tion was  passed,  and  yet  the  construction  insisted  upon  by 
the  defendants  would  accomplish  precisely  this  result. 
Courts  often  have  to  look  beyond  the  mere  words  of  a 
statute  in  determining  its  meaning,  and  give  to  it  such  an 
interpretation  as  the  mischief  sought  to  be  cured  and  the 
evident  intention  of  the  legislature  indicate."  The  judg- 
ment in  that  case  was  affirmed  by  the  Court  of  Appeals 
{Collins  V.  licdlif  85  N.  Y.  637);  and  the  decision  has  been 
approved  in  subsequent  cases. — Hentz  v.  Miller,  VA  N.  T.  64 ; 
SMmi  V.  Gerdau,  119  N.  Y.  380;  s.  c,  16  Am.  St.  Rep.  843. 
To  put  it  in  the  power  of  a  factor  to  give  eflfect  to  an  un- 
authorized pledge  of  the  property  of  his  j)rincipal,  by  resort- 
ing to  the  device  of  pledging  a  receipt  for  the  prop- 
erty instead  of  the  property  itself,  would  as  clearly 
be  an  abridgement  of  the  common-law  rights  of  the 
owner  as  it  would  be  to  allow  a  thief,  by  using  a 
receipt  for  the  stolen  property,  instead  of  the  property 
itself,  to  defeat  the  common-law  right  of  the  owner  to  re- 
claim the  stolen  property,  in  whosesoever  hands  it  may  be 
found.  The  statute  under  consideration  does  not  purport  to 
deal  with  the  right  of  the  owner  of  personal  property  to  re- 
cover it  from  the  one  who  claims  under  a  disposition  of  it 
which  was  unauthorized  by  the  owner.  The  object  in  view 
being  to  recognize  dealings  in  personal  property  by  the  use 
of  certain  tokens  of  its  possession,  to  prevent  the  issue  of 
such  tokens  except  when  the  property  mentioned  in  them 
has  actually  been  received  by  the  persons  issuing  them,  and 
to  regulate  the  transfer  of  the  property  by  assignment  of 
the  token,  as  a  substitute  for  actual  delivery  of  the  property ; 
the  statute  was  framed  on  the  assumption  that  the  posses- 
sion of  the  property  by  the  person  to  whom  the  token  was 
issued  was  accompanied  by  ownership  and  a  right  to  dispose 
of  it,  and  questions  presented  by  the  assertion  of  a  para- 
mount claim  to  the  property  were  not  dealt  with  by  the 
statute,  but  were  left  to  be  determined  by  existing  laws  gov- 
erning the  right  of  the  true  owner  of  property  to  follow  and 
reclaim  it  in  the  hands  of  persons  claiming  under  an  unau- 
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thorized  disposition  of  it  by  one  not  the  true  owner,  but  in 
actual  possession  of  ii 

There  is  evidence  in  section  1178  of  the  Code  of  the  ab- 
sence of  any  intention  to  enable  the  holder  of  a  warehouse 
receipt,  by  a  transfer  of  it  by  indorsement,  to  confer  any 
better  claim  to  the  property  than  he  could  if  he  had  not 
stored  the  property  witn  a  warehouseman,  but  had  invested 
the  person  with  whom  he  dealt  with  actual  possession  of  it 
Immediately  after  tlie  clause  already  quoted  from  that  sec- 
tion, is  the  following  provision :  "But  this  section  must  not 
be  so  construed  as  to  affect  or  impair  the  lien  of  a  landlord 
on  such  things  or  property  for  rent  or  advances,  or  to  affect 
or  impair  any  lien  thereon  created  by  contract,  of  which  no- 
tice is  given"  by  registration  in  the  manner  prescribed  by 
law."  It  is  not  to  be  supposed  that  the  legislature  was 
more  solicitous  to  protect  the  rights  of  lien-nolders  than 
those  of  the  owners  of  the  property.  The  assumption  is 
that  it  is  the  owner  who  has  had  the  property  stored  and 
obtained  a  warehouse  receipt  for  it ;  and  tne  provision  just 
quoted  simply  makes  it  plain  that  he  can  not,  by  a  transfer 
of  the  receipt,  any  more  than  he  could  by  a  disposition  of 
the  property,  accompanied  by  an  actual  delivery  of  posses- 
sion, anect  or  impair  liens  upon  it.  It  is  further  provided 
in  the  same  section,  that  "m  the  event  of  the  loss  or  de- 
struction of  such  receipt,  the  warehouseman,  not  having  no- 
tice of  the  transfer  thereof  by  indorsement,  may  make  de- 
livery of  the  things  or  property  to  the  rightful  owner  thereof ; 
and  if  the  things  or  property,  or  any  part  thereof,  be  claimed 
or  taken  from  tne  custody  or  possession  of  the  warehouse- 
man under  legal  process,  the  surrender  thereof  may  be  made 
without  delivery  or  cancellation  of  such  receipt,  or  without 
indorsement  thereon."  The  first  of  these  two  clauses  shows 
that  it  was  assumed  that  the  receipt  was  issued  to  the  right- 
ful owner  of  the  property.  The  second  of  them  shows  that 
it  was  no  part  of  the  legislative  intention  to  make  the  fact 
that  his  receipt  is  outstanding  a  protection  to  the  ware- 
houseman against  paramount  claims  to  the  property ;  or  to 
displace,  in  the  case  of  the  issue  of  a  warehouse  receipt  to 
another,  the  common-law  rules  governing  the  rights  of  the 
owner  to  recover  his  property  from  a  stranger  claiming  un- 
der a  disposition  of  it  not  binding  on  him.  The  appiurent 
object  of  the  statutory  provisions  in  reference  to  warehouse 
receipts  is  to  give  them,  for  the  purposes  of  commerce, 
recognition  and  credit  as  substitutes  for  the  property  de- 
scribed in  them,  and  to  give  dealings  in  them  the  same  effect 
as  similar  dealings  with  the  property  itself.     We  think  that 
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they  are  made  negotiable  only  in  the  sense  that  in  their 
passage  through  the  channels  of  commerce  the  law  regards 
the  property  which  they  describe  as  following  them,  and 
gives  to  their  regular  transfer  by  indorsement  the  effect  of 
a  manual  delivery  of  the  things  specified  in  them.  No  in- 
tention is  disclosed  to  give  dealings  in  them  any  more  con- 
trolling effect  upon  the  title  to  the  property  they  represent 
than  would  be  given  to  similar  dealings  with  the  property 
itself.  At  last,  they  are  mere  tokens  of  possession,  and  not 
guaranties  of  title  by  the  persons  issuing  them.  The  ware- 
houseman holds  himself  out  as  the  custodian,  for  the  legal 
holder  of  the  receipt,  of  the  property  mentioned  in  it,  but 
he  does  not  warrant  the  title  of  the  property  against  the 
claims  of  strangers  to  the  contract  of  storage.  * 

This  view  of  the  statute  is  well  supported  by  pertinent 
authorities.  By  the  express  terms  of  the  statute  which  was 
under  consideration  in  the  case  of  Insurance  Co.  v,  Kiger^ 
103  U.  S.  352,  the  unauthorized  pledge  by  a  factor  of  aware- 
house  receipt  for  the  property  of  his  principal,  was  ineffec- 
tual as  against  the  principal.  On  that  ground,  the  owner  of 
the  property  in  that  case  was  held  to  be  entitled  to  recover 
it,  the  adverse  claim  being  under  a  pledge  by  the  factor  of 
warehouse  receipts  for  it.  But,  in  overruling  the  claim  of 
of  the  pledgee  against  the  warehouseman,  based  upon  the 
provisions  of  the  statute  declaring  warehouse  receipts  issued 
under  it  negotiable  by  indorsement,  and  making  the  ware- 
houseman liable  to  the  legal  holder  or  owner  of  the  receipt, 
for  the  market  value  of  the  property  therein  described,  the 
court  said :  "There  is  no  pretense  of  fraud  or  collusion,  and 
we  think  it  would  be  a  surprise  to  warehousemen  to  be  told, 
that  when  they  issued  their  receipts  for  property  in  store, 
they  became  not  only  responsible  as  custodians  of  the  prop- 
erty, but  guarantors  of  its  title  to  the  assignees  of  the 
receipts.  Such  a  rule  would  make  it  necessary  for  a  ware- 
houseman, before  giving  a  receipt,  not  only  to  ascertain 
whether  he  had  the  property  actually  in  store,  but  whether 
the  title  of  the  bailor  was  valid  and  unincumbered.  Cer-. 
tainly  this  could  not  have  been  in  contemplation  when  ware- 
house receipts  were  made  by  statute  negotiable,  and  to  some 
extent  evidence  of  ownership."  In  the  course  of  the 
opinion,  these  expressions  were  used:  "Undoubtedly  the 
possession  of  the  receipts  was  equivalent  to  the  possession 
of  the  property."  .  .  .  "The  receipt  in  the  hands  of 
the  company  represented  the  cotton  stored  by  Aiken  &  Watt, 
and  gave  the  company  the  same  rights  it  would  have  had  if 
the  cotton,  instead  of  the  receipt,  had  been  handed  over. 
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The  company  got  by  the  receipt  such  interest  in  the  cotton 
as  Aiken  &  Watt  could  by  their  pledge  convey,  and  that  ia 
all  Boyd  &  Co.  agreed  to  deliver  on  the  return  of  their  re- 
ceipt by  the  lawful  holder." 

In  noticing  a  Missouri  statute,  almost  identical  in  its 
title  and  provisions  with  the  original  act  on  which  the  sec- 
tions of  the  Code  under  consideration  were  based,  it  was 
said  in  Allen  v.  St.  Louis  Bank,  120  U.  S.  20-^5 :  "None  of 
these  provisions  are  limited  or  even  addressed  to  factors  or 
other  agents  authorized  to  sell  goods  of  their  principals, 
and  intrusted  for  that  purpose  with  the  possession  either  of 
the  goods,  or  of  warehouse  receipts,  bills  of  lading,  or  other 
similar  documents  in  which  such  agents  are  named  as  con- 
signees. But  their  leading  object  is  to  regulate  the  man- 
ner and  effect  of  transferring  warehouse  receipts  and  bills 
of  lading  by  indorsement."  The  meaning  of  the  later 
statute  which  was  relied  on  in  that  case  was  not  determined 
by  the  court,  except  to  the  extent  of  the  decision  that  the 
pledgee  of  the  warehouse  receipts,  without  their  indorse- 
ment in  writing,  was  not  entitlea  to  its  protection. 

As  representatives  of  property,  bills  of  lading  and  ware- 
house receipts  are  instruments  of  similar  character.  They 
are  dealt  with  as  substitutes  for  the  property  itself.  The 
assignment  of  a  bill  of  lading  for  value,  wnile  the  goods  are 
in  transit,  is  limited  to  the  effect  of  symbolizing  their  sale 
and  delivery,  and  the  assignee  is  thereby  invested  with  all 
the  rights  of  a  purchaser  with  actual  delivery  of  posses- 
sion, but  no  more. — Dotiglas  v.  People's  Bank  of  Kentucky, 
86  Ky.  176 ;  s.  c,  9  Am.  St  Rep.,  276 ;  Moore  v.  Robinson,  62 
Ala.  537.  In  Shaw  v.  Railroad  Co.,  01  U.  S.,  557,  it  was 
recognized  that  a  statute  declaring  that  bills  of  lading  "shall 
be  negotiable  by  written  indorsement  thereon  and  delivery, 
in  the  same  manner  as  bills  of  exchange  and  promissory 
notes,"  should  not,  in  the  absence  of  language  clearly  evi- 
dencing such  an  intention,  be  construed  as  effecting  such  an 
innovation  upon  the  common  law  right  of  the  owner  of 
property  to  protection  against  its  misappropriation  by 
others,  that  such  misappropriation  could  oe  successfully 
made  by  the  use  of  a  symbol  or  representative  of  the  prop- 
erty, when  it  would  not  prevail  against  the  claim  of  the 
owner  if  the  possession  of  the  property  itself  had  been 
acquired  in  a  similar  manner.  In  ^oiional  Bank  of  Com- 
vierce  v.  Railroad  Co.,  44  Minn.  224 ;  s.  c,  20  Am.  St  Rep. 
566,  the  proposition  was  stated  and  applied,  that  it  is  always 
a  good  defense  to  a  carrier,  even  against  an  innocent  indorsee 
of  the  bill  of  lading,  that  the  property  was  taken  from  its 
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possession  by  one  having  a  paramount  title ;  and  it  was  de- 
cided that  the  correctness  of  this  proposition  was  not 
affected  by  a  statute  which  provided  that  bills  of  lading,  or 
receipts  for  any  goods,  wares,  merchandise,  etc.,  when  in 
transit  by  cars  or  vessels,  "shall  be  negotiable,  and  may  be 
transferred  by  indorsement  and  delivery  of  such  receipt  or 
bill  of  lading,  and  any  person  to  whom  the  said  receipt  or 
bill  of  lading  may  be  transferred  shall  be  deemed  and  taken 
to  be  the  owner  of  the  goods,  wares  or  merchandise  therein 
specified,"  etc.  Mitchell,  J.,  delivering  the  opinion  of  the 
court,  said  of  this  statute :  **It  was  not  intended  to  totally 
chiange  the  character  of  bills  of  lading,  and  put  Ihem  on 
the  footing  of  bills  of  exchange,  and  charge  the  negotia- 
tion of  them  with  the  consequences  which  attend  oi*  follow 
the  negotiation  of  bills  or  notes.  On  the  contrary,  we 
think  the  sole  object  of  the  statute  was  to  prescribe  the 
mode  of  transferring  or  assigning  bills  of  lading,  and  to 
provide  that  such  transfer  and  delivery  of  these  symbols  of 
property  should,  for  certain  purposes,  be  equivalent  to  an 
actual  transfer  and  delivery  of  the  property  itself.'* 

Our  conclusion  is,  that  it  would  be  a  perversion  of  the 
manifest  purpose  of  the  statute  to  construe  it  as  having  the 
effect  of  putting  the  symbol  of  the  property  upon  a  higher 
plane,  as  an  evidence  of  title,  than  the  actual  possession  of 
property  it  describes.  The  statute  does  not  undertake  to 
make  the  transfer  and  delivery  of  the  symbol  more  than 
the  equivalent  of  an  actual  transfer  and  delivery  of  the 
property  itself. 

Conceding  that  the  clause  in  the  contract  of  pledge,  "which 
cotton  has  been  advanced  upon  by  us  to  its  full  value,"  does 
not  show  that  the  pledgor's  character  as  a  factor  was  recog- 
nized in  the  transaction,  and  that  it  was  the  intentio4  of  the 
parties  to  limit  the  operation  of  the  pledge  to  the  pledgor's 
actual  interest  in  the  cotton  by  reason  of  advances  made 
upon  it ;  we  have  then  the  simple  case  of  a  pledge  by  a  fac- 
tor of  the  property  of  his  principal  for  his  own  use.  The 
warehouse  receipts  which  he  obtained  are  to  be  regarded  as 
the  cotton  itself  which  he  held  in  the  capacity  of  an  agent 
to  sell.  We  have  no  "Factors  Act"  to  raise  up  a  statutory 
estoppel  against  the  owner,  based  upon  his  act  in  intrusting 
the  factor  with  possession  of  the  goods,  or  documentary  evi- 
dence of  ownersnip  and  right  of  disposal,  and  thereby  lead- 
ing innocent  thira  persons  to  deal  with  the  factor  on  the 
faith  of  his  apparent  ownership.  There  is  nothing  to  take 
this  case  out  of  the  influence  of  the  common-law  rule,  which 
protects  the  owner  of  personal  property  against  an  unau- 
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thorized  pledge  of  it  by  one  who  held  it  merely  as  a  factor 
or  agent  to  sell.  The  original  defendants,  the  warehonsemen, 
having  disclaimed  all  interest  in  the  suit,  the  plaintiff  was 
entitled  to  recover  his  cotton,  and  the  claim  of  the  bank, 
based  upon  the  attempted  pledge  by  the  H.  C.  Keeble  Co., 
presented  no  legal  obstacle  to  the  plaintiff's  recovery. 

It  affirmatively  appears  that  the  appellant  was  not  injared 
by  the  admission  ot  eyidence  of  the  market  value  of  the 
cotton  prior  to  the  date  of  the  transfer  of  the  warehoase 
receipts.  That  evidence  was,  that  in  September  the  cotton 
was  worth  9|  cents  per  pound.  The  undisputed  evidenoe 
was,  that  the  cotton  was  worth  9  cents  per  pound  in  Decem- 
ber and  January  after  the  transfer  of  the  warehouse  receipts. 
The  jury  assessed  the  value  of  all  of  it  at  only  nine  cents 
cents  per  pound.  This  valuation  was  supported  by  the  un- 
disputed evidence,  excluding  tbe  evidence  of  the  higher 
value  in  September. 

In  view  of  the  conclusion,  that  on  the  undisputed  evidence 
the  plaintiff  was  entitled  to  recover,  it  is  unnecessary  to  con- 
sider the  various  charges  given  and  refused. 

Affirmed. 
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CASES 

IN  THE 

Supreme  Court  of  Alabama, 


NOVEMBER  TERM,  1892* 


Bailey  v.  The  State. 

Indictment  for  Grand  Larceny. 

1.  Larceny  from  store-kouu ;  variance. — Under  an  indictment  in  the 
form  prescribed  by  law,  charging  larceny  from  a  store-house  (Code, 
^  3789;  Form  No.  61,  p.  273),  a  conviction  may  be  had  on  proof  that  the 
defendant  stole  the  goods  in  the  house,  but  was  detected  and  arrested 
before  he  got  out  of  the  house  with  them. 

From  the  City  Court  of  Gadsden. 
Tried  before  the  Hon.  John  H.  Disque. 

W.  H.  Standifer,  for  appellant,  cited  Point  v.  State,  37 
Ala.  148;  Henry  v.  State,  39  Ala.  679;  Moore  v.  State,  40  Ala. 
49;  35  Ala.  363;  6  Ala.  885;  94  Amer.  Dec.  257,  or  19  So. 
Car.  140;  1  Greenl.  Ev.  §  65;  Bish.  Stat  Crimes,  §§  70, 
233-4,  425;  10  Amer.  &  Eng.  Encyc.  Law,  549;  12  lb.  829, 
n.3. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. — The 
indictment  is  in  the  form  prescribed,  and  that  form  has 
remained  unchanged  for  nearly  forty  years.  It  was  held 
sufficient  when  the  statute  only  denounced  larceny  in  a 
dwelling-house  or  store-house ;  and  it  would  be  a  strange 
construction  which  would  now  hold  it  insufficient,  when  the 
statute  has  been  accommodated  to  it. —  Wilson  v.  State,  61  Ala. 
151;  Smith  v.  State,  63  Ala.  55;  3  Brick.  Digest,  280,  §  459. 

*  The  first  61  of  the  following  cases  were  prepared  for  the  printer 
by  the  former  reporter,  Hon.  J.  W,  Shepherd. 
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STONE,  C.  J.— The  defendant  was  indicted  for  larceny 
from  a  store-house  under  section  3789  of  the  Code  of  1886. 
The  indictment  pursues  the  form  No.  51,  example  3,  of  that 
Code ;  and  is  in  the  following  language :  "The  grand  jury 
charges  that,  before  the  finding  of  this  indictment,  Sam  Bai- 
ley, whoso  true  Christian  name  is  to  the  grand  jury  unknown 
otnerwise  than  as  stated,  feloniously  took  and  carried  away 
from  a  store-house  one  shirt,  of  the  value  of  seventy-five 
cents,  the  personal  property  of  Max  Long,  against  the 
peace,"  &c.  The  testimony  tends  to  prove,  and  does  prove, 
that  the  defendant  feloniously  stole  tne  property  described 
in  a  store-house ;  but  before  he  escaped  from  the  house,  he 
was  detected,  the  goods  taken  from  him,  and  he  was  ar- 
rested. The  only  question  presented  by  this  record  is, 
whether  the  proof  corresponds  with  the  allegations  of  the 
indictment,  and  justifies  a  conviction. 

This  statutory  crime  is  found  in  the  Code  of  1852,  section 
3170.  Its  language,  as  then  expressed,  was,  "Any  person 
who  commits  the  crime  of  larceny  in  any  .  .  .  store-liouse, 
...  on  conviction  must  be  imprisoned  in  the  penitentiary," 
&c.  That  statutory  description  of  the  offense  was  retained 
in  the  Code  of  1867,  section  ;j707,  and  in  the  Code  of  1876, 
section  4359,  without  change  except  as  to  the  manner  of 
punishment.  In  each  of  the  Codes  a  form  of  indictment  for 
this  offense  was  furnished,  which  had  never  been  changed. 
See  Code  of  1853,  form  45;  Code  of  1867,  form  42;  Code  of 
1*^76,  form  39.  This  offense  was  made  grand  larceny  by 
statute.  During  all  these  years,  the  indictments  framed 
for  this  offense  have  pursued  the  language  of  said  form,  and 
charged  the  larceny  to  have  been  committed  from  the  store- 
house, &c.  Many  convictions  have  been  had  under  indict- 
ments thus  framed,  and  have  received  the  sanction  of  this 
court. 

In  the  Code  of  1886,  section  3789,  the  language  of  the  stat- 
ute was  changed.  It  was  there  enacted  that  "Any  person  who 
steals  .  .  .  any  personal  property  of  any  value,  .  .  from  or 
in  any  store-house,  ...  is  guilty  of  grand  larceny,  and  on 
conviction,"  &c.  The  form,  as  originally  framed  and  stated 
above,  was"  retained  in  this  Code  without  change. — Form  51, 
Example  3.  It  will  be  observed  that,  in  that  form,  it  was 
charged  that  the  offense  consisted  in  stealing  from  a  store- 
house, and  not  in  a  store-house.  One  of  the  first  cases  that 
arose  under  this  statute  was  Point  v.  State,  37  Ala.  148,  in 
which  the  defendant  was  convicted  of  a  felony.  On  review 
before  this  court,  the  question  of  variance  between  the  alle- 
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gations  of  the  indictment  and  the  proof  was  neither  raised 
nor  considered.     The  judgment  of  conviction  was  affirmed. 

We  have  made  very  many  rulings  on  the  sufficiency  of  the 
forms  of  indictments  furnished  in  the  several  Codes.  "When 
the  legislature,  either  in  the  body  of  the  statute,  or  in  a  pre- 
scribed form,  declares  what  shall  be  a  sufficient  indictment, 
such  legislative  direction  is  pronounced  controlling,  and  an 
indictment  pursuing  such  form  will  be  pronounced  good." 
SrnUli  V.  State,  63  Ala.  55 ;  McCuf lough  v.  State,  Ik  75 ;  iVilson 
V.  St^Ue,  61  Ala.  151.  "An  indictment  conforming  to  the  form 
prescribed  by  the  Code  is  sufficient,  though  matters  of  sub- 
stance are  omitted." — WeM  v.  State,  55  Ala.  13.  See,  also, 
3  Brick.  Dig.  280,  §  459,  where  it  is  affirmed  that  "indict- 
ments in  the  form  prescribed  by  the  Code  are  sufficient, 
whether  charging  a  felony  or  misdemeanor." — Code  of  1886, 
§4366. 

In  the  Code  of  1886,  although  the  language  of  the  statute 
was  changed,  and  instead  of  denouncing  the  crime  as  a  fel- 
ony, if  committed  in  a  store-house,  it  substituted  the  words 
in  or  from  a  store-house,  yet  the  language  of  the  form  under- 
went no  change.  It  still  retained  only  the  word /rom.  This, 
nnder  the  authorities  cited  above,  was  a  legislative  recogni- 
tion and  declaration  that  the  form  was  sufficient  under  the 
amended  statute.  If,  under  the  old  statute,  the  larceny  in 
a  store-house  could  be  proven,  and  a  conviction  had  under 
an  indictment  which  charged  the  offense  was  committed 
fnyin  a  store-house,  what  argument  can  be  made  that  the 
substitution  of  the  words  in  or  from,  in  the  later  statute, 
calls  for  a  different  interpretation?  If  the  offense  commit- 
ted in  a  store-house  was  embraced  and  punishable  under  a 
charge  that  it  was  committed  from  a  store-house,  how  can 
the  <act  that,  under  the  amended  statute,  it  might  have  been 
committed  from  a  store-house,  as  the  indictment  charges, 
make  it  less  punishable  under  the  indictment?  Is  the  va- 
riance between  the  allegations  and  proof  any  greater  under 
the  new  statute,  than  it  was  under  tne  old  ? 

Under  our  statute — Code  of  1886,  §  4366 — the  forms  fur- 
nished are  "sufficient  in  all  cases  in  which  the  forms  there 
given  are  applicable."  The  form  employed  in  this  case  is 
expressly  maae  applicable  to  the  crime  with  which  the  de- 
fendant Vas  charged.  The  legislature  expressly  re-enacted 
the  form,  and  made  it  applicaole  to  the  statute  as  amended. 
We  hold  that  that  body'  thereby  declared  it  was  sufficient 
for  the  new  enactment,  as  it  had  previously  declared  it  was 
snflScient  for  the  older  statute.  And  in  declaring  its  suffi- 
ciency, we  only  re-affirm  our  uniform  rulings.  In  thus  an- 
10 
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Douncing,  we  are  not  unmindful  that  Ve  run  counter  to  some 
expressions  found  in  Moore  v.  State,  40  Ala.  49 ;  but  those 
expressions  were  neither  necessary,  nor  made  a  point  in  the 
decision  of  the  case. 
Affirmed. 
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^"^  ^^'  Indictment  for  Murdei\ 

I  99    146| 

|el39    79|  1.    Evidencf!  relfrant  to  qneHtion  of  self'defeiue. — The  defendant  being 

on  trial  for  the  murder  of  his  wife,  whom  he  shot  with  a  pistol  and 
killed  on  her  refusal  to  go  home  with  him,  and  having  proved  that 
she  was  a  woman  of  dangerous  character,  and  testified  for  himself 
that  he  wanted  to  take  her  home  because  ^e  had  been  drinking,  and 
that,  as  he  approached  her,  she  cursed  him,  threw  her  hand  towards 
her  bosom,  and  stepped  towards  him ;  he  may  further  testify  that 
she  owned  a  pistol,  and  was  in  the  habit  of  carrying  it  in  her  tlosom, 
although  the  evidence  for  the  prosecution  showed  that  no  weapon 
was  found  on  her  body,  that  she  was  standing  still  when  shot,  holding 
her  hands  down  in  front  of  her  person,  and  that  he  had  threatened, 
while  trying  to  borrow  a  pistol,  that  he  would  kill  her  if  she  did  not 
go  home  with  him. 

From  the  Circuit  Court  of  Pike. 
Tried  before  the  Hod.  John  R.  Tyson. 

W.  L.  Parks,  for  appellant,  cited  State  v.  Graham,  61  Iowa, 
608;  Spiveii  v.  State,  58  Miss.  858;  9  Amer.  &  Eng.  Encyc. 
of  Law,  683. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — ^The  appellant  was  indicted,  tried,  con- 
victed and  sentenced  for  hie,  for  the  murder  of  his  wife, 
Dora  Wiley.  The  killing  bv  him  was  not  controverted,  but 
he  relied  on  self-defense.  1^ he  evidence  for  the  State  tended 
to  show  that,  a  short  time  before  the  killing,  the  defendant 
"had  made  several  threats  that  he  was  going  to  kill  Dora, 
his  wife,  if  she  did  not  go  home  and  cook  his  supper,  and 
said  that  he  was  going  to  ask  her  to  go,  and  if  she  did  not 
when  he  asked  her,  he  would  kill  her ;  said  threats  were 
made  at  the  time  of,  and  after  the  defendant  had  gone  to 
several  to  borrow  a  pistol;  that  defendant  did  borrow  a 
pistol,  and  went  to  where  deceased  was,     .     .     .     and  asked 
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her  to  go  home  and  cook  his  supper.  Deceased  refused  to 
go,  and  defendant  shot  her  with  a  pistol,  which  resulted  in 
her  instant  death.  That  no  weapon  was  found  on  the  person 
of  the  deceased,  and  when  she  was  shot  she  had  a  pocket 
handkerchief  and  bunch  of  keys,  which  she  was  holding  in 
her  hand,  and  that  her  hands  were  down  and  in  front  of  her 

?3r^on,  and  that  she  was  standing  ^ill  when  she  was  shot" 
he  defendant  testified  in  his  own  behalf  that  he  borrowed 
the  pistol,  but  for  the  purpose  of  shooting  a  dog.  He  de- 
nied having  threatened  deceased,  and  said  that  he  had  been 
threatened  by  her  several  times  during  the  day ;  but  admit- 
ted that  he  had  been  with  her  much  oi  the  time  during  the 
day,  and  that  about  a  half  hour  before  the  killing  he  went  off 
about  a  quarter  of  a  mile  and  borrowed  the  pistol  with 
which  he  shot  deceased,  and  approached  her  to  get  her  to 

fo  home  with  him,  as  she  had  oeen  drinking;  and  that  when 
e  approached  her  she  cursed  him,  and  threw  her  hand  to- 
wards her  bosom,  and  stepped  towards  him,  and  he  shot 
her.  "Defendant  also  proved  that  deceased  was  a  woman* 
of  dangerous  character.'      The  defendant  then  "proposed  to 

Srove  by  his  own  testimony,  and  would  have  snown,  'that 
eceased  owned  a  pistol,  and  was  in  the  habit  of  going 
armed  with  her  pistol ;  that  she  carried  it  in  the  bosom  of 
her  dress,  and  defendant  knew  these  facts.'"  The  court  re- 
fused to  admit  this  evidence,  and  an  exception  to  this  ruling 
presents  the  only  point  reserved  for  our  consideration. 
The  action  of  the  court  was  clearly  erroneous.     The  facts 

{)roposed  to  be  adduced  directly  tended  to  support  the  de- 
endant's  theorv  of  self-defense.  The  deceased  was  a  woman 
of  dangerous  character.  The  jury  might  have  found,  if  they 
believed  the  defendant,  that  when  he  shot  her  she  was  ad- 
vancing upon  him  in  an  angry  and  threatening  manner, 
throwing  her  hand  to  her  bosom.  In  connection  with  this 
evidence,  which  was  admitted,  the  testimony  which  was  ex- 
cluded would  have  gone  to  show  the  imminency  of  defend- 
ant's peril  of  life  or  grievous  bodily  harm,  considering  the 
situation  from  his  point  of  view.  Her  ownership  of  a  pistol, 
the  fact  that  she  habitually  carried  it  in  the  bosom  of  her 
dress,  and  the  knowledge  on  the  part  of  the  defendant  of 
these  facts,  put  Jbhis  evidence  on  the  footing  of  an  offer  to 

Erove,  where  a  man  has  been  killed,  that  the  deceased  threw 
is  hand  to  his  "pistol  pocket"  as  he  advanced  upon  the 
slayer,  and  it  has  never  been  doubted  that  such  evidence  is 
competent;  it  is  indeed  exceedingly  common  in  murder 
trials.  We  have  nothing  to  do  with  the  weight  of  the  evi- 
dence ;  that  was  a  question  purely  for  the  jury,  and  it  should 
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have  been  submitted  to  them  along  with  all  the  other  evi- 
dence in  the  case. 
Reversed  and  remanded. 


Pier§oii  V.  The  8tate. 
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I  2  IS  Indictment  for  Murder. 

1  «9    148 

jQQ   |2t  1.     Discharge  of  juror  on  npecial  re.nire. — In  a  capital  case,  a  special 

100  lap  venire  having  been  summoned,  the  court  may  excuse  from  service  as 

99   14^,  a  juror  a  person  who  is  a  policeman  on  active  duty ;  this  being,  within 

104    ill  ^^^  meaning  of  the  statute  (Code,  ^  4335),  a  ^'reasonable  or  proper 

106    S'  cause  to  beaetermined  by  the  court." 

'  2.     Charge  as  to  sugicienry  of  evidence. — A  charge  given  in  a  criminal 

case,  instructing  the  jury  that  they  must  render  a  verdict  of  guilty, 
•*if  they  believe  from  the  evidence,"  certain  facts  hypothetieally 
stated,  omitting  the  expression  "beyond  a  reasonable  doubt,"  or  other 
equivalent  words,  is  reversible  error,  and  it  is  not  necessary  that  the 
defendant  should  ask  an  explanatory  charge. 

3.  CouBpiracy;  liability  of  each  for  acts  of  others. — When  two  or 
more  persons  combine  or  conspire  to  do  an  unlawful  act, or  to  commit 
a  criminal  offense, each  is  equally  responsible  for  the  act  of  the  others 
in  furtherance  of  their  common  purpose,  if  he  is  present  at  the  time, 
aiding,  encouraging,  or  ready  to  assist  if  necessary,  and  if  the  act 

I  done  is  within  the  scope  of  their  common  purpose,  or  is  the  natural 

laS  ^361  ^^^  proximate  consequence  of  the  act  intended ;  but  they  are  not 

rl_  r-  responsible  for  an  act  prompted  by  the  individual  malice  of  the  per- 

137   ^S  petrator,  and  it  is  a  question  for  the  jury  whether  the  act  done  was 

within  the  scope  of  the  common  purpose,  or  grew  out  of  the  individual 

malice  of  the  perpetrator. 

4.  Charge  a»  to  manslang?iter.— When  a  party  is  on  trial  for  murder, 
it  is  the  safer  rule  for  the  court  to  charge  the  jury  as  to  all  the  de- 
grees of  homicide  included  in  the  indictment,  "unless  it  is  perfectly 
clear  to  the  judicial  mind  that  there  is  no  evidence  tending  to  bring 
the  offense  within  some  particular  degree ;"  but,  when  the  evidence 
set  out  in  the  bill  of  exceptions  shows  that  the  defendant,  if  guilty  at 
all,  is  guilty  of  murder,  the  failure  of  the  court  to  charge  as  to  the 
constituents  of  manslaughter  is  not  error. 

Fkom  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  R.  Tyson. 

The  defendant  in  this  case,  Oliver  Pierson,  was  indicted, 
jointly  with  one  Will  Jackson,  for  the  nlurder  of  Robert 
Henderson,  by  shooting  him  with  a  pistol ;  was  tried  separ- 
ately, convicted  of  murder  in  the  second  degree,  and  sen- 
tenced to  the  penitentiary  for  the  term  of  ten  jears.  The 
bill  of  exceptions  purports  to  set  out  "substantially  all  the 
evidence  in  the  case,'*  and  shows  that  the  parties  were  all 
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negioes,  and  that  the  difficulty  occnrred  on  Sunday  after- 
noon during  the  summer  of  1892,  at  a  country  church  on 
the  railroad  between  Troy  and  Brundidge,  where  a  camp- 
meeting  was  in  progress.  The  evidence  lor  the  prosecution 
tended  to  show  that  a  quarrel,  or  disturbance  of  some  kind, 
arose  between  the  negroes  belonging  to  the  neighborhood  of 
the  two  towns ;  that  the  defendant  was  seen  retreating  be- 
fore several  negroes  from  the  neighborhood  of  Troj,  holding 
a  pistol  above  his  head,  and  threatening  to  shoot  if  they  did 
not  hold  back ;  that  Henderson,  the  deceased,  came  from  the 
church,  and  attempted  to  quell  the  disturbance ;  that  the 
defendant  gave  up  his  pistol  to  Will  Jackson,  or  the  latter 
claimed  and  took  it,  after  some  conversation  between  them ; 
that  the  defendant  picked  up  a  base-ball  bat,  on  the  renewal 
of  the  quarrel,  and  threatened  to  strike  the  deceased  with 
it,  when  Jackson  shot  and  killed  the  deceased,  after  which 
he  and  Jackson  ran  off  down  the  railroad.  The  court  de- 
clines to  state  the  evidence,  and  a  further  statement  of  it  is 
not  necessary  to  an  understanding  of  the  points  decided. 
In  charging  the  jury,  the  bill  of  exceptions  states,  "the 
court  defined  murder  in  the  first  and  second  degrees,  but 
did  not  define  manslaughter;''  but  no  exception  was  reserv- 
ed to  this  omission.  The  court  gave  the  following  charge 
at  the  instance  of  the  prosecution,  and  the  defendant  duly 
excepted  to  it:  (2.)  "If  several  persons  conspire  to  do  an  un- 
lawful act,  as  to  commit  murder,  all  the  members  of  such 
illegal  combination  are  responsible  for  the  act  of  each  other, 
done  in  prosecution  of  their  common  purpose  ;  and  in  this 
case,  if  the  jury  believe  from  the  evidence  that  the  defend- 
ant was  acting  in  concert  with  Will  Jackson,  and  that  it  was 
their  common  purpose  and  design  to  murder  Robert  Hen- 
derson, and  that  one  of  them,  in  pursuance  of  this  common 
purpose,  did  murder  him  in  this  county  before  the  finding  ^ 
of  this  indictment,  then  the  defendant  would  be  responsible  * 
for  the  act  of  his  accomplice,  whether  he  or  Jackson  shot 
the  pistol,  if  the  evidence  shows  that  it  was  done  by  either 
of  them." 

R  L.  Williams,  and  W.  L.  Parks,  for  appellant — (1.)  The 
court  erred  in  excusing  Cowart  as  a  juror. — Parsons  v.  State, 
22  Ala.  50 ;  Brifton  v,  Sfel)ber,  62  Mo.  370.  (2.)  The  second 
charge  given  at  the  instance  of  the  prosecution  was  errone- 
ous, oecause  it  authorized  a  conviction  although  the  jury 
were  not  satisfied  beyond  a  reasonable  doubt,  or  to  a  moral 
certainty. — 2  Anier.  &  Eng.  Encyc.  Law,  657,  and  notes.  (3.) 
The  charges  asked,  as  to  the  liability  of  conspirators  or  ac- 
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complices  for  the  acts  of  each  other  asserted  correct  propo- 
sitions, and  ought  to  have  been  given, — Tanner  v.  Staie^  92 
Ala.1. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. — (1.)  The 
court  has  a  discretionary  power  to  excuse  a  juror,  for  any 
cause  deemed  "reasonable  or  proper." — Code,  §  4i>35  ;  Fariss 
V,  State ^  85  Ala.  1,  which  overrules  Parsons  v.  State,  22  Ala. 
50.  (2.)  The  doctrine  of  the  criminal  law  is  well  settled,  that, 
to  authorize  a  conviction,  the  evidence  must  satisfy  the  jury 
beyond  a  reasonable  doubt,  and  to  a  moral  certainty ;  and 
the  court  should  so  instruct  the  jury  in  every  case. — 19  Amer. 
&  Eng.  Encyc.  Law,  107i*.  But  it  is  not  necessary  that  this 
principle  shall  be  enunciated  in  every  charge  given  :  having 
once  been  given  in  the  oral  charge  of  the  court,  or  presumed 
to  have  been  given  in  the  absence  of  exception,  it  is  not 
necessary  to  repeat  it  in  every  charge  dir^ected  to  a  particu- 
lar feature  of  the  case.  The  second  charge  given  at  the  in- 
stance of  the  prosecution  was  directed  to  tne  law  of  con- 
spiracy, and  asserted  the  law  correctly  on  that  question  ; 
and  a  reasonable  construction  of  it  would  require  the  jury 
to  find  the  requisite  degree  'of  proof  before  a  conviction.  If 
the  defendant  apprehended  injury  from  it,  he  should  have 
asked  an  explanatorv  charge. — People  v,  Sheldon,  68  CaL  434. 
(3.)  As  to  the  law  of  conspiracy,  see  Martin  v.  State,  89  Ala. 
115  ;  Tanner  v.  State,  92  Ala.  1. 

COLEMAN,  J.— The  defendant  was  tried  and  convicted 
of  murder  in  the  second  degree.  The  first  exception  is  to 
the  action  of  the  court  in  excusing  the  juror  Cowart,  who 
had  been  drawn  and  summoned  on  the  special  venire.  When 
his  name  was  called,  he  stated  to  the  court,  that  he  was  a 
member  of  the  police  of  the  city  of  Troy,  and  on  active  duty, 
and  asked  to  be  excused  from  service  as  a  juror.  The  court 
excused  him,  and  the  defendant  excepted.  Section  4335  of 
the  Criminal  Code  is  as  follows :  "The  court  may  excuse 
from  service  any  person  summoned  as  a  juror,  if  he  is  dis- 
qualified, or  exempt,  or  for  any  other  reasonable  or  proper 
cause,  to  be  determined  by  the  court."  We  are  of  opinion 
that  the  excuse  given  by  the  juror  Cowart,  that  he  was  a 
policeman  of  the  city  of  Troy  on  active  duty,  was  a  "rea- 
sonable or  proper  cause"  within  the  meaning  of  the  statute. 
His  duties  as  a  policeman  could  not  be  attended  to  while 
serving  as  a  juror.  The  case  comes  within  the  rule  declar- 
ed in  Fariss  v.  State,  85  Ala.  1,  and  Maxwell  v.  State.,  89  Ala. 
150. 
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In  the  case  of  Phillips  v.  The  State,  68  Ala.  469,  the  juror 
claimed  to  be  exempt  from  jury  duty  under  the' provisions 
of  a  special  statute,  and  the  trial  court  so  held.  This  court 
held  that  the  facts  did  not  show  he  belonged  to  the  class 
exempted  by  the  statute.  Section  4335  of  the  Code  was  not 
considered  in  that  case,  and  the  juror  was  not  excused 
under  its  provisions. 

The  second  exception  is  to  the  giving  charge  No.  2  for  the 
prosecution.  The  objection  to  this  charge  is,  that  the  jury 
were  instructed,  "if  they  believe  from  the  evidence  that  the 
defendant  was  acting  m  concert  with  Will  Jackson,"  &c. 
The  precise  objection  is,  that  the  degree  of  proof  required 
bj  the  charge  is  too  low.  Being  a  criminal  trial,  the  law 
requires  that  the  proof  must  satisfy  the  jury  "beyond  a  rea- 
sonable doubt,"  to  authorize  a  conviction.  The  proposition 
is  certainly  correct.  A  jury  should  not  convict,  unless  they 
are  satisfied  from  the  evidence  beyond  a  reasonable  doubt 
of  the  defendant's  guilt.  Section  z756  of  the  Code  declares 
that,  "Charges  moved  for  by  either  party,  .  .  must  be 
given  or  renised  in  the  terms  in  which  they  are  written, 

•  •  •  and  may  be  taken  by  the  jury  with  them  on  re- 
tirement" Certainly,  the  charge  as  given  is  not  the  law. 
It  does  not  appear  any  where  in  the  record  that  the  court 
instructed  the  jury  as  to  the  measure  of  proof  required  in 
criminal  cases  to  authorize  a  conviction.  In  the  charge 
given,  they  are  instructed  "that,  if  they  believe  from  the 
evidence,"  that  is  sufficient.  The  jury  had  this  charge  "with 
them  on  their  retirement."  The  jury  are  bound  by  the  in- 
struction of  the  court.  They  may  have  believed  the  facts 
predicated  in  the  charge,  and  yet  nave  not  been  satisfied  of 
their  truth  beyond  a  reasonable  doubt. 

There  is  no  presumption  of  error  without  injury  in  a 
criminal  case  in  this  State.  We  are  aware  that  it  has  been 
held  diflFerently  in  other  courts,  and  that  the  giving  of  such 
a  charge  merely  calls  for  an  explanatory  charge,  to  the  effect 
that  "to  believe  from  the  evidence"  requires  the  jury  "to  be 
satisfied  beyond  a  reasonable  doubt." — People  v,  Sheldon,  68 
CaL  434,  438.  We  can  not  consent  to  the  doctrine.  If  a 
court  should  charge  a  jury,  in  a  civil  case,  that  they  must  be 
satisfied  beyond  a  reasonable  doubt  of  any  fact  in  dispute, 
this  court  would  not  hesitate  to  reverse  ;  and  we  can  not  see 
why,  "if  to  believe  the  evidence"  is  not  error,  and  merely 
calls  for  an  explanatory  charge,  "to  believe  beyond  a  rea- 
sonable doubt,'  in  a  civil  case,  should  be  error,  and  not  held 
to  be  a  mere  statement  of  law  which  calls  for  an  explanatory 
charge.     Furthermore,  we  regard  the  rule  as  to  giving  ex- 
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planatory  charges  applies  only  when  the  charge  given  asserts 
a  correct  proposition  of  law,  but  from  its  phraseology,  or 
some  other  cause,  is  calculated  to  mislead  the  jury  ;  but  we 
can  not  sanction  the  application  of  the  rule  in  cases  where 
the  charge  given  asserts  absolutely  an  incorrect  proposition 
of  law.  Under  this  doctrine,  every  erroneous  charge  given 
must  be  held  to  be  cured  by  subsequently  giving  a  correct 
charge.  What  is  a  jury  to  do,  with  two  charges  given  for  their 
guidance,  which  assert  two  propositions  of  law,  the  one  in- 
structing a  conviction  if  they  "believe  the  evidence,"  the  other 
instructing  them  not  *to  convict  unless  "they  are  satisfied 
beyond  a  reasonable  doubt.'*  We  hold  the  court  erred  in 
giving  the  charge. 

We  are  aware  that,  in  some  cases  in  our  own  courts,  where 
the  facts  were  not  disputed,  and  the  only  question  was 
whether,  as  a  matter  of  law  upon  the  undisputed  facts,  the 
defendant  was  guilty,  the  general  charge  was  given  to  con- 
vict if  the  jury  "believed  the  evidence,'*  and  no  exception 
was  taken  to  the  charge  on  this  account.  Green  v,  btaie, 
97  Ala.  59. 

The  law  of  conspiracy,  as  applicable  to  the  facts  of  this 
case,  has  been  so  fully  and  clearly  stated  in  the  cases  of 
Martin  v.  The  State,  89  Ala.  115,  and  I'anver  v.  The  State, 
94  Ala.  1,  we  content  ourselves  with  one  extract  from  each 
case.  In  the  first  it  is  said,  on  page  119 :  "Conspiracy,  or 
a  common  purpose  to  do  an  unlawful  act,  need  not  be  shown 
by  positive  testimony.  Nor  need  it  be  shown  that  there 
was  pre-arrangement  to  do  the  specific  wrong  complained 
of.  When  two  or  more  persons  enter  upon  an  unlawful  en- 
terprise, with  a  common  purpose  to  aid,  assist,  advise,  en- 
courage each  other  in  whatever  may  grow  out  of  the  enter- 
prise upon  which  they  enter,  each  is  responsible,  civilly  and 
criminally,  for  everything  which  may  consequently  and 
proximately  result  from  such  unlawful  purpose,  whether 
specifically  contemplated  or  not,  and  whetner  actually  per- 
petrated by  all  or  less  than  all  of  the  conspirators.  And  it 
IS  not  necessary  to  this  equal  accountability  that  posi- 
tive proof  be  made  of  the  unlawful  common  purpose 
with  which  the  enterprise  was  entered  upon.  It  may  be  in- 
ferred from  the  conduct  of  the  participants.  'All  those  who 
assemble  themselves  together,  with  an  intent  to  commit  a 
wrongful  act,  the  execution  whereof  makes  probable  in  the 
nature  of  things  a  crime  not  specifically  designed,  but  inci- 
dental to  that  which  was  the  object  of  the  confederacy,  are 

responsible  for  such  incidental  crime And  where 

persons  combine  to  stand  by  one  another  in  a  breach  of  the 
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>ejM;e,  with  a  general  resolutiou  to  resist  to  the  death  all 
•pposers,  and  in  the  execution  of  their  design  murder  is 
ommitted,  all  of  the  company  are  equally  principals  in  the 
lurder.' — 1  Whar.  Cr.  Law,  §  220.  *lt  should  be  observed, 
lowever,  that  while  the  parties  are  responsible  for  conse- 
uent  acts  growing  out  of  the  general  design,  they  are  not 
or  independent  acts  growing  out  of  the  particular  malice  of 
ndividuals.' — 7ft.,  §  397.  And  this  is  the  general  doctrine  on 
he  subject. — Smith  v.  Skit^,  52  Ala.  407 ;  Jordan  v.  Sfate^ 
9  Ala.  9 ;   Williajus  v.  State,  81  Ala.  1 ;  Amos  v.  State  83  Ala. 

;  1  Bisb.  Cr.  Law,  §  649."  And  in  Tanner  s  Casey  it  is  said, 
n  page  6 :  "And  this  criminal  accountability  extends,  not 
lone  to  the  enterprise,  adventure,  or  encounter  in  which 
he  conspirators  are  engaged,  but  it  takes  in  the  proximate, 
atural,  and  logical  consequences  of  acts  intentionally  done  ; 
nd  one  who  is  present,  encouraging  or  ready  to  aid  another 
Q  such  conditions,  must  be  presumed  to  be  cognizant  of 
hat  other's  intention,  to  the  extent  above  expressed.  If 
uch  conspiracy,  or  community  of  purpose,  embrace  the 
ontingency  that  a  deadly  encounter  may  ensue,  with  the 
ommon  intention,  express  or  implied,  to  encourage,  aid,  or 
ssist,  even  to  the  taking  of  life,  should  the  exigencies  of  tlie 
ncounter  lead  up  to  that  result;  then,  as  a  general  rule,  the 
ct  of  one  becomes  the  act  of  all,  and  the  one  who  encourages, 
r  stands  ready  to  assist,  is  alike  guilty  with  the  one  who 
>erpetrates  the  violence.  And  such  community  of  purpose, 
r  conspiracy,  need  not  be  proved  by  positive  testimony, 
t  rarely  is  proved.  The  jury  are  to  determine  whether  it 
xists,  and  the  extent  of  it,  from  the  conduct  of  the  parties, 
nd  all  the  testimony  in  the  cause. —  Williams  v.  State,  81 
Lla.  4;  Martin  v.  State,  89  Ala.  115;  Gibson  v.  State,  Ik  121." 
keeping  these  principles  in  view,  the  trial  court  will  have 
»ut  little  difficulty  in  forming  its  own  charge,  and  in  deter- 
(lining  the  correctness  of  charges  requested  by  either  side. 

We  do  not  think  the  court  erred  in  not  charging  the  jury  of 
ts  Own  motion  as  to  the  constituents  of  manslaughter.  Un- 
ier  the  facts  as  disclosed  in  the  record,  the  defendant  was 
[uilty  of  murder,  or  of  no  offense  for  which  he  could  be  con- 
icted  under  this  indictment.  We  do  not  know  that  the 
vidence  will  be  the  same  on  another  trial,  and  we  state  that 
t  is  much  the  safer  rule  to  charge  upon  all  the  degrees  of 
lomicide  included  in  the  indictment,  when  a  party  is  on  trial 
or  murder,  unless  it  is  perfectly  clear  to  the  judicial  mind 
hat  there  is  no  evidence  tending  to  bring  the  offense  within 
lome  particular  degree. 

There  was  evidence  tending  to  show  a  preconcert,  a  com^ 
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munity  of  purpose,  on  the  part  of  Will  Jack.i»on  and  the  de- 
fendant, to  take  the  life  of  deceased,  and  thiit  defendant  was 
present,  aiding,  encouraging  or  abetting  Will  JacksoD,  and 
that  defendant  himself  entertained  malice,  and  had  the  in- 
tent to  take  life.  But  it  was  for  the  jury  to  say  what  credit 
should  be  given  to  his  evidence. 

Under  the  facts  of  the  case  as  disclosed  in  the  record,  the 
law  is,  that  if  Jackson  entertained  malice  towards  deceased, 
and  had  the  intent  to  kill  him,  unless  the  defendant  also  on 
his  part  entertained  malice,  or  unless  he  knew  that  Jackson 
entertained  such  malice  and  intent,  and  with  knowledge  or 
notice  of  such  malice  and  intent  aided,  encouraged  or  abetted 
him,  the  defendant  ought  not  to  be  convicted  of  murder. 
Tanner's  Case,  supra;  Jordan  v,  StaU',  79  Ala.  9.  There  was 
evidence  tending  to  show  these  conditions  existed,  but  it 
was  a  question  for  the  jury  to  say  what  weight  should  be 
given  to  this  evidence.  The  charges  requested  by  the  de- 
fendant, which  referred  these  questions  to  the  jury,  should 
have  been  given.  We  need  not  specif;y  the  charges,  and  it 
would  not  be  proper  to  particularize  the  facta 

Nothing  we  have  said  contravenes  or  limits  the  rule  which 
holds  an  accomplice  responsible  "for  acts  which  are  the 
direct,  proximate,  natural  result  of  the  common  purpose  or 
conspiracy;"  but  our  purpose  is  to  emphasize  the  fact,  that 
the  jury  should  say  from  all  the  evidence  whether  a  partic- 
ular act  was  within  the  scope  of  the  common  purpose,  or 
grew  out  of  the  individual  malice  of  the  perpetrator. — Taii- 
nor  V.  State,  supra. 

What  we  have  said  will  suffice  on  another  trial. 

Beversed  and  remanded. 


Gilmore  v.  The  ^itate* 

Ithdidment  for  Burglary, 

1.  UnneceHnary  arermenU  in  indictment. — In  an  indictment  for  the 
burglary  of  a  dwelling-house,  an  averment  that  "goods,  or  clothing, 
things  of  value,"  were  kept  therein  for  use,8ale,  or  deposit,  is  unneces- 
sary, but,  being  matter  of  description,  must  be  proved ;  and  the  aver- 
ment is  not  supported  by  proof  of  the  fact  that  a  bed  and  a  bureau 
were  kept  in  the  house  for  use,  no  proof  of  their  value  being  adduced, 
or  that  they  were  of  any  use. 

2.  Relent  net/  of  evidence  an  tending  to  sfunv  motive. — Under  an  indict- 
ment charging  the  burglary  of  a  dwelling-house  with  intent  to  steali 
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he  prosecutibn  may  prove,  as  tending  to  show  a  motive  for  the  offense, 
conversation  had  between  the  owner  of  the  house  and  the  defend- 
nt,  about  a  month  before  the  burglary,  which  tends  to  show 
hat  the  defendant  knew  or  believed  that  money  was  kept  in  the 
louse. 

3.  Tracks  or  foot-printa  as  evidence;  to  ivhat  imtnex:i  may  tCHlify. — The 
vidence  showing  that,  on  the  morning  after  the  burglary,  naked  fix)t- 
irints  were  found  on  the  ground  pointing  to  and  from  the  house  oc- 
lupied  by  the  defendant,  and  he  voluntarily  making  tracks  nenr  them, 
I  witness  may  testify  that  he  measured  the  two  sets  of  tracks,  and  that 
hey  were  the  same 

4.  ('<mft'n»ionH  of  third  person  as  erideuce. — In  a  criminal  case,  the 
onfessions  of  a  third  person,  to  the  effect  that  he  committed  the 
offense,  are  not  admissible  as  evidence  for  the  defendant. 

5.  Charges  ax  to  sufficiency  of  evidence  and  reaxonalde  doubt. — A  charge 
nstructing  the  jury,  in  a  criminal  case,  "that  the  innocence  of  the 
efendanl  should  be  presumed  until  his  guilt  is  established  by  evi- 
lence  in  all  the  material  aspects  of  the  case  beyond  a  reasonable 
oubt  and  to  a  moral  certainty  ;"  or,  '*that  the  evidence,  to  find  him 
uilty  as  charged,  must  be  strong  and  cogent,  so  strong  and  cogent  as 
o  show  his  guilt  to  a  moral  certainty ,''— each  asserts  a  correct  legal 
iroposition,  and  its  refusal  is  reversible  error. 

6.  Argumentative  charge  ajt  to  evidence  of  foot-prints. — A  charge  in- 
truding the  jury,  "as  to  foot-prints,  thiit  where  no  peculiar  marks 
re  observed,  but  the  correspondence  thus  proved  is  merely  in  point 
f  superficial  shnpe,  outline  and  dimensions,  and  those  of  the  ordinary 
haracter,  it  may  serve  to  confirm  a  conclusion  established  by  inde- 
lendent  evidence,  but  can  not  be  in  itself  safely  relied  on,  on  account 
if  the  general  resemblance  known  to  exist  among  the  feet  and  shoes 
f  persons  of  the  same  age  and  sex,"  is  properly  refused  because  ar- 
;umentative. 

7.  Charge  as  to  hypothesis  of  guilt. — A  charge  instructing  the  jury 
hat, ''before  they  should  convict  the  defendant,  the  hypothesis  of  his 
;uilt  should  flow  naturally  from  the  facts  proved,  and  be  consistent 
nth  all  of  them,"  asserts  a  correct  legal  proposition  ;  but  the  jury 
hould  keep  in  mind  the  distinction  between  facts  proved  and  matters 
iven  in  evidence. 

8.  Charges  as  to  sufficiency  of  evid£nce  in  excluding  probability  of  in- 
lorence. — A  charge  which  instructs  the  jury  that  the  evidence  in  all 
riminal  prosecutions, **to  justify  a  conviction,  should  be  such  as  to 
xclude  a  rational  probability  of  innocence,"  is  inapt,  confusing  and 
nisleading,  and  is  properly  refused;  but  a  charge  instructing  them 
hat  they  "must  believe  from  the  evidence  beyond  a  reasonable  doubt 
nd  to  a  moral  certainty  that  the  defendant  is  guilty  as  charged,  to 
he  exclusion  of  every  probability  of  his  innocence  and  every  reason- 
ble  doubt  of  his  guilt;  and  if  the  prosecution  has  failed  to  furnish 
uch  measure  of  proof,  and  to  impress  the  minds  of  the  jury  with  such 
•ehef  of  bis  guilt,  they  should  find  him  not  guilty,"— is  correct,  and 
ught  to  be  given. 

9.  Charge  as  to  sufficiency  (nf  evidence .  — A  charge  instructing  the  jury 
hat,  "no  matter  how  strong  may  be  the  facts,  if  they  can  be  reconciled 
nth  the  theory  that  some  other  person  may  have  done  the  act,  then 
he  guilt  of  the  accused  is  not  shown  by  that  full  measure  of  proof 
I'hich  the  law  requires," — is  correct  and  ought  to  be  given. 


From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  R  Tyson. 

The  indictment  in  this  case  charged  that  the  defendant, 
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a  freedman,  "with  the  intent  to  steal,  or  to  commit  a  rape, 
broke  into  and  entered  the  dwelling-house  of  James  E. 
Moore,  in  which  goods  or  clothing,  tilings  of  value,  were 
kept  for  use,  sale  or  deposit."  On  the  trial,  said  James  E. 
Moore  testified,  on  behalf  of  the  prosecution,  that  his  dwel- 
ling-house was  broken  into  and  entered  one  night  in  June, 
1892 ;  that  the  house  consisted  of  two  rooms,  which  were 
separated  by  an  open  hall,  or  passajje-way ;  that  his  wife 
aroused  him  in  the  middle  of  the  night,  screaming,  and 
saying  that  some  one  was  in  the  room ;  and  that  he  then 
heard  some  one  run  out  through  the  hall.  Mrs.  Moore  testi- 
fied that,  while  lying  in  bed  awake,  she  heard  her  puppy 
whining  in  the  other  room,  as  if  at  the  approach  of  some 
one,  and  then  heard  some  one  walking  lightly  over  the  floor, 
and  "working  at  the  handles  of  the  bureau ;"  that  he  then 
came  into  the  room  where  she  and  her  husband  were  in  bed, 
approached  the  bed,  and  "peered  down  at  her,"  but  did  not 
touch  her  ;  that  she  then  screamed  and  aroused  her  husband, 
and  that  she  recognized  the  defendant  as  the  intruder.  Mrs. 
Moore  further  testified  that,  "about  a  month  or  more  before 
the  burglary,"  the  defendant  came  to  the  house,  and  wanted 
to  borrow  two  or  three  dollars ;  that  she  told  him  she  had 
no  money,  and  he  replied,  "if  he  had  as  much  money  as  she 
had,  he  would  not  want  to  work  any  more."  The  defendant 
objected  to  this  evidence,  "on  the  ground  that  it  was  illegal, 
irrelevant,  and  too  remote ;"  and  he  excepted  to  its  ad- 
mission. Jas.  E.  Moore  testified,  also,  that  on  the  morning 
after  the  burglary,  he  found  tracks  made  by  a  naked  foot, 
running  up  to  his  house,  across  a  plowed  field,  from  the 
defendant's  cabin,  and  returning  to  it  by  a  circuitous  route ; 
that  when  the  defendant  came  for  his  mule  in  the  morning, 
to  begin  plowing,  he  asked  him  to  pull  off  his  shoes  and  make 
tracks  near  the  others,  and  defendant  did  so  without  object- 
ion; that  he  measured  the  tracks,  and  found  that  they  corres- 
ponded with  the  others  in  length  and  breadth,  and  that  there 
were  no  peculiarities  about  any  of  the  tracks.  This  testimo- 
ny was  admitted  without  objection,  but  afterwards,  when  one 
Everett,  another  witness  for  the  prosecution,  testified  to  his 
measurement  of  the  tracks  and  their  correspondence  in 
length  and  breadth,  the  defendant  objected  and  excepted  to 
the  admission  of  his  testimony,  on  the  ground  that  it  was 
the  mere  expression  of  an  opinion,  and  the  witness  was 
not  shown  to  be  an  expert.  A  witness  for  the  defendant 
testified  that  he  saw  one  Allen  Cooper  coming  from  the 
direction  of  Moore's  house,  about  12  o'clock  the  night  of 
the  burglary  ;  and  Moore  had  testified  that  said  Cooper  and 
Voi<,  xcxx. 
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he  defendant  lived  on  the  same  place,  and  wore  "about  the 
ame  size  ©f  shoes."  The  defendant  offered  to  prove  by 
wo  witnesses  that  said  Cooper  confessed  to  them,  about 
wo  months  after  the  burglary,  that  he  committed  it.  The 
iourt  excluded  this  evidence,  and  the  defendant  excepted. 

The  defendant  requested  the  following  charges  in  writing, 
tnd  duly  excepted  to  their  refusal :  (1.)  '*The  jury  in  this 
ase  have  notning  to  do  with  the  existence  of  Jesus  Christ, 
)T  the  manner  in  which  his  existence  could  be  proved,  but 
Qust  try  the  case  on  the  facts."  (2.)  "There  is  no  evidence 
n  the  case  of  the  existence  of  Jesus  Christ,  the  jury  are 
lot  trying  any  such  issue,  the  pert  allusions  of  the  prose- 
;uting  attornev  are  not  evidence,  and  they  can  not  have  the 
lightest  weight  in  the  case."  (3.)  "The  evidence  against 
he  defendant  is  partly  circumstantial,  and  his  innocence 
ihould  be  presumed  by  the  jury  until  his  guilt  is  established 
)y  evidence  in  all  the  material  aspects  of  the  case  beyond 
I.  reasonable  doubt,  and  to  a  moral  certainty."  (6.)  "The 
evidence  against  the  defendant  is  partly  circumstantial,  and 
lis  innocence  must  be  presumed  by  the  jury,  until  the  case 
gainst  him  is  proved  in  all  its  material  circumstances  be- 
rond  a  reasonable  doubt ;  to  find  him  guilty  as  charged,  the 
jvidence  must  be  strong  and  cogent,  and  unless  it  is  so 
;trong  and  cogent  as  to  show  his  guilt  to  a  moral  certainty, 
he  jury  must  find  him  not  guilty."  (8.)  "As  to  foot-prints  : 
iVhere  no  peculiar  marks  are  observed,  but  the  correspon- 
lence  thus  proved  is  merely  in  point  of  superficial  shape, 
)utline  and  dimensions,  and  those  of  the  ordinary  character, 
t  may  serve  to  confirm  a  conclusion  established  by  inde- 
pendent evidence,  but  can  not  be  in  itself  safely  relied  on, 
)n  account  of  the  general  resemblance  known  to  exist  among 
he  feet  and  shoes  of  persons  of  the  same  age  and  sex. ' 
10.)  "Before  the  jury  should  convict  the  defendant,  the 
hypothesis  of  his  guilt  should  flow  naturally  from  the  facts 
proved,  and  be  consistent  with  all  of  them."  (12.)  "In 
criminal  prosecutions,  to  justify  a  conviction,  the  evidence 
should  be  such  as  to  exclude  a  rational  probability  of  inno- 
cence." (13.)  "The  humane  provision  of  the  law  is,  that 
there  should  not  be  a  conviction  upon  the  evidence  unless 
to  a  moral  certainly  it  excludes  every  other  reasonable  hypo- 
thesis than  that  of  the  guilt  of  the  accused.  No  matter  how 
strong  may  be  the  facts,if  they  can  be  reconciled  with  the  the- 
ory that  some  other  person  may  have  done  the  acts,  then  the 
guilt  of  the  accused  is  not  shown  by  that  full  measure  of 
proof  which  the  law  requires."  (14)  "The  only  founda- 
tion for  a  verdict  of  guilty  in  this  case  is,  that  the  entire 
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jury  shall  believe  from  the  evidence,  beyond  a  reasonable 
doubt  and  to  a  moral  certainty,  that  the  defendant  is  guilty 
as  charged  in  the  indictment,  to  the  exclusion  of  every  proba- 
bility of  his  innocence  and  every  reasonable  doubt  of  his 
guilt;  and  if  the  prosecution  has  failed  to  furnish  such 
measure  of  proof,  and  to  impress  the  minds  of  the  jury 
with  such  belief  of  his  guilt,  thejr  should  find  him  not 
guilty."  (15.)  '*The  evidence  in  this  case  is  not  sufficient 
for  the  jury  to  find  that  the  defendant  entered  the  house 
with  the  intent  to  commit  a  rape."  (16.)  "If  the  jury  be- 
lieve the  evidence,  they  will  find  the  defendant  not  guilty." 
(17.)  "Under  the  evidence  in  the  case,  the  jury  should  not 
find  that  the  defendant  entered  the  house  with  intent  to 
commit  a  rape."  (20.)  "There  is  no  evidence  before  the 
jury  that  there  were  any  goods  or  clothing,  things  of  value, 
kept  in  the  house  for  use,  sale  or  deposit ;  and  unless  they 
are  satisfied  from  the  evidence  beyond  a  reasonable  doubt, 
and  to  a  reasonable  certainty,  that  the  defendant  entered  the 
house  with  the  intent  to  commit  a  rape,  they  should  find 
him  not  guilty." 

R.  L.  WiLLUMS,  and  W.  L.  Parks,  for  appellant. 

Wm.  L.  Mabtin,  Attorney-General,  for  the  State. 

HEAD,  J. — The  indictment,  which  is  for  burglary  of  a 
dwelling-liou^e,  contains  the  unnecessary  averment  that 
"goods  or  clothing,  things  of  value,"  were  kept  in  the  house 
for  use,  sale  or  deposit.  This  averment  is  clearly  one  de- 
scriptive of  the  house,  and  though  unnecessary  to  be  alleged, 
yet,  being  alleged,  it  became  necessary  for  the  State  to 
prove  it.  There  could  be  no  conviction  without  such  proof. 
Our  adjudications  are  all  one  way  on  this  point — Luulsay 
V,  State,  19  Ala.  560 ;  Smtli  v.  Causey,  28  Ala.  655  ;  Johnson 
V.  Stnte,  35  Ala.  363,  and  later  cases  to  same  effect  Under 
the  evidence,  the  jury  might  have  found  that  there  was  a 
bed  and  bureau  in  the  house,  kept  for  use,  but  there  is  no 
proof  that  they  were  of  value.  There  being  a  total  failure 
of  proof  of  this  averment,  the  defendant  was  entitled  to  the 
general  affirmative  charge  which  he  requested. 

The  conversation  had  by  defendant  with  Mrs.  Moore, 
about  a  month  before  the  alleged  burglary,  in  reference  to 
borrowing  money,  tended  to  show  that  defendant  knew  or 
believed  there  was  money  in  house,  and,  therefore,  tended 
to  show  motive  for  the  alleged  burglary.  It  was  properly 
admitted  in  evidence. 

Vol.  xcix. 


Digitized  by  VjOOQiC 


892]  OF  ALABAMA.  159 

[Gilmore  v.  The  State.] 

The  statement  of  the  witness  Everett,  that  he  saw  the 
lefeudant's  track,  when  made  bv  him  in  Moore's  yard,  on 
he  morning  after  the  alleged  burglary,  and  measured  it, 
iud  also  measured  the  length  and  breadth  of  the  tracks 
nade  the  night  before  in  the  yard,  and  that  they  measured 
he  same,  was  the  statement  oi  a  collective  fact,  under  our 
Tilings,  and  admissible. 

The  inadmissibility  of  the  fact  proposed  by  defendant  to 
>e  proved  by  the  witnesses  Joe  and  Laura  Baxton,  that  one 
\llen  Cooper  had  confessed  to  the  commission  of  this  crime, 
s  so  palpable  as  not  to  require  discussion. 

We  do  not  care  to  comment  on  charges  1  and  2  requested 
)y  defendant.  Their  subject-matter  was  not  involved  in, 
md  had  nothing  to  do  with,  the  cause.  The  court  was  un- 
ler  no  duty  to  instruct  the  jury  on  any  such  subject 

It  is  a  well  settled  proposition,  that  the  innocence  of  the 
accused  is  presumed  until  his  guilt  is  established  by  evi- 
lence,  in  all  the  material  aspects  of  the  case,  beyond  a  rea- 
;onabIe  doubt,  and  to  a  moral  certainty ;  and  it  may  also 
)e  stated  that  the  evidence  of  guilt  must  be  "strong  and 
jogent,"  and  that  unless  it  is  so  strong  and  cogent  as  to 
ihow  the  defendant's  guilt  to  a  moral  certainty  he  should 
)e  acquitted.  These  are  the  propositions  of  charges  3  and 
)  requested  by  defendant,  and  they  should  have  been  given. 
Sfdm  V.  State,  89  Ala.  56.  The  record  shows  that  the  evi- 
lence  against  the  accused  was  partly  circumstantial,  and 
;hese  charges  were  not  impaired  by  the  assertion  therein  of 
ihat  fact 

The  8th  charge  requested  by  defendant  was  purely  an 
irgument,  and  was  properly  refused. 

The  hypothesis  of  guilt,  in  order  to  justify  conviction, 
should  flow  naturally  from,  and  be  consistent  with,  all  the 
'acts  proved  in  the  cause ;  and  charge  10,  so  declaring, 
)ught  to  have  been  given  The  distinction  must  be  kept  m 
aiind,  however,  between  facts  proved,  and  matters  given  in 
evidence.  There  may  be  many  matters  testified  to  in  a 
3ause  which  are  not  facts  proved.  The  latter  are  those 
wrhich  the  jury  find  are  established  as  facts  upon  a  consid- 
eration and  comparison  of  all  the  evidence.  These  are  what 
the  charge  in  question  refers  to  as  "facts  proved." 

Charge  12  is  inapt  A  probability  of  the  existence  of  a 
thing  or  condition  means  that  there  is  more  evidence  in 
favor  of  such  existence  than  against  it.  The  term  implies 
consideration  of  probative  facts.  In  criminal  accusations 
and  trials,  there  are,  to  start  with,  no  ^^prohcibilities''  of  in- 
nocence.    There  is  a  presumption  of  innocence,  which  is 
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conclusive  until  it  is  overthrown  by  evidence.  It  is  true, 
that  after  evidence  of  guilt  has  been  introduced,  a  proba- 
bility of  innocence,  or  an  overbalancing  weight  of  evidence 
in  favor  of  innocence,  which  is  the  same  thing,  may  arise  by 
the  introduction,  by  the  defendant,  of  countervailing  proof; 
and  before  there  should  be  a  conviction,  this  probability  or 
weight  of  evidence  should  be  removed  by  further  evidence 
of  guilt  sufficient,  with  all  the  evidence  in  the  case,  to  sat- 
isfy the  minds  of  the  jury  of  such  guilt  beyond  a  reasonable 
doubt ;  and  it  would  not  be  improper  to  charge  that,  if  such 
a  probability  has  arisen,  it  must  have  been  removed  before 
there  can  be  a  conviction.  Thus,  adverting  to  charge  14 
requested  by  defendant,  it  is  not  improper  to  instruct,  as 
therein  is  done,  that  there  must  be,  as  essential  to  convic- 
tion, an  exclusion  of  every  probability  of  innocence  and 
every  reasonable  doubt  of  guilt.  But,  formulated  as  a  gen- 
eral proposition,  as  in  charge  12,  ''that  in  all  criminal  pros- 
ecutions, the  evidence  must  be  such  as  to  exclude  a  ratimial 
jyrolKtbility  of  innocence,"  is  inapt,  confusing  and  misleading. 
There  are  many  charges  of  this  nature  found  in  the  reports 
of  our  criminal  trials,  drawn,  as  in  this  case,  without  due 
consideration  of  the  meaning  and  bearing  of  terms  used, 
which,  if  sanction  is  given  to  them,  tend  to  bring  the  law 
into  confusion,  rather  than  to  make  it  certain.  All  such 
ought  to  be  set  aside,  though  technically  they  may  assert 
correct  legal  propositions. 

Charge  13,  requested  by  defendant  seems  to  come  squarely 
up  to  the  principle  announced  in  Ex  parte  Acree,  63  Ala. 
234,  and  should  have  been  given. 

Charge  14  ought  to  have  been  given.  We  do  not  construe 
it  to  mean  that,  if  all  the  evidence  in  the  case  is  sufficient 
to  convict,  there  should  be  no  conviction  because  a  suffi- 
ciency of  it  was  not  introduced  by  the  prosecutor.  If  the 
whole  evidence  establishes  the  guilt,  whether  introduced  by 
the  State  or  the  defendant,  then  a  sufficiency  of  proof  has 
been  furnished  by  the  prosecutor,  within  the  meaning  of 
this  charge. 

We  have  carefully  read  the  evidence,  and  do  not  think 
there  is  an}^  tending  to  show  that  the  breaking  and  entering 
were  done  with  intent  to  commit  rape.  We  do  not  know 
what  may  appear  on  another  trial,  on  this  point,  but  in  the 
condition  of  the  present  record,  charges  15  and  17  ought  to 
have  been  given. 

Charge  20  is  disposed  of^by  what  we  have  said  in  refer- 
ence to  those  unnecessary  averments  of  the  indictment. 

Vol.  xcix. 
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For  the  errors  mentioned,  the  judgment  is  reversed,  and 
18  cause  remanded. 


Sims  V.  The  State. 

Indictment  for  Larceny  of  Calf 

1.  General  charge  on  evidence. — In  a  criminal  case,  when  there  is 
ly  conflict  in  the  evidence,  or  different  inferences  may  be  drawn 
om  it  as  to  the  defendant's  intent  whether  honest  or  criminal,  in 
le  commission  of  the  act  charged,  he  is  not  entitled  to  the  general 
large  on  the  evidence . 

From  the  Circuit  Court  of  Bullock. 
Tried  before  the  Hon.  Jesse  M.  Carmiohael. 
The  defendant  in  this  case  was  indicted  for  the  larceny  of 
"bull  yearling,"  the  property  of  JeflF.  Furman.  On  the 
ial,  the  evidence  showed  that  the  defendant  caught  the 
earling,  one  day  in  February,  within  two  hundred  yards  of 
urman's  house,  and  drove  it  along  the  public  road  to  his 
^n  house,  about  two  miles  distant;  that  he  kept  it  in  a 
pn  near  the  public  road  for  about  two  weeks,  and  then 
tiled  it  Furman  identified  the  animal  as  his  by  the  hide, 
ad  the  defendant  claimed  it  as  his  own,  having  strayed 
om  his  premises  before  Christmas.  A  witness  for  the 
tate,  who  had  helped  the  defendant  catch  the  yearling, 
stifled  that  the  defendant  said  at  the  time,  "If  this  is  my 
Jf,  it  has  grown  mightily,  and  the  spots  are  much  larger ;" 
id  further,  that  the  defendant  asked  two  girls,  whom  they 
let  in  the  road,  if  they  knew  any  body  in  that  neighbor- 
ood  who  had  lost  a  calf.  The  defendant  introduced  evi- 
3iice  tending  to  show  that  the  calf  was  the  one  which  he 
^  lost,  but  it  is  unnecessary  to  set  out  the  evidence  at 
ngth.  The  defendant  asked  the  court  to  charge  the  jury 
lat,  if  they  believed  the  evidence,  they  must  acquit  him  ; 
ad  he  excepted  to  the  refusal  of  this  charge. 

Norman  &  Son,  for  the  appellant,  cited  Johnson  v.  State, 
}  Ala.  523;  Green  v.  State,  68  Ala.  539;  Rountree  v.  State, 
3  Ala.  381 ;  2  East's  P.  C.  659. 

W.  L.  Martin,  Attorney-General,  for  the  State. 
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HARALSON,  J. — The  question  of  the  intent  with  ^ich 
the  defendant  took  and  carried  away  the  yearling,  wa^  not 
free  from  doubt,  and  was  one  of  inference  from  the  evidence, 
proper  to  be  determined  by  the  jury.  There  were  conflicts 
m  the  evidence, — some  tending  to  establish  the  case  for  the 
State, — and  different  inferences,  as  to  the  intent  of  the  de- 
fendant in  taking  the  animal,  may  be  reasonably  drawn  from 
it  In  such  a  case,  the  general  charge  in  favor  of  the  de- 
fendant, was  properly  refused. — Johnson  v.  Tlie  State,  73  Ala. 
523 ;  Bromley  v.  Birmingham  Min.  R,  B.  Co.,  95  Ala.  397 ; 
11  So.  Eep.  341. 

Affirmed. 


€ox  V.  The  iState. 

Indictment  for  Felonious  AduUery, 

1.  Charge  ignoring  evidnice  of  levd  character  — A  man  being  on  trial 
under  an  indictment  for  living  in  adultery  with  a  woman,  and  evi- 
dence of  her  lewd  character  having  been  admitted  without  objection, 
a  charge  instructing  the  jury  that  "the  fact  that  she  has  a  bad  char- 
acter for  virtue  does  not  aid.  the  prosecution,  unless  it  has  otherwise 
proved  his  guilt  as  charged  in  the  indictment,"  is  properly  refused. 

2.  Charge  on  part  of  evidence, — A  charge  which,  specifying  one  of 
several  criminating  circumstances  in  evidence,  instructs  the  jury 
that  it  is  not  enough  to  justify  a  conviction,  is  properly  refused,  since 
it  tends  to  mislead,  and  is  to  some  extent  argumentative. 

From  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  Jesse  M.  Carmichel. 

The  defendant  in  this  case,  Dick  Cox,  a  negro  man,  was 
indicted  jointly  with  Dura  Gratehouse,  a  white  woman,  for 
living  together  in  a  state  of  adultery  or  fornication;  was 
tried  sep^.rately,  convicted,  and  sentenced  to  the  penitentiary 
for  the  term  of  four  years.  On  the  trial,  he  asked  two 
charges  in  writing,  and  excepted  to  their  refusal.  The 
exception  as  reserved,  and  the  first  charge,  are  stated  in  the 
opinion  of  the  court.  The  second  charge  was  in  these 
words :  "The  fact,  if  it  be  a  fact,  that  the  defendant  was 
seen  in  and  about  the  house  of  the  said  Dura  Gratehonse, 
is  not  enough  to  convict  them  of  the  oflfense  of  adultery ; 
the  State  must  go  further,  and  prove  the  oflfense  of  adultery." 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 
Vol.  xcix. 
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TONE,  C.  J. — Two  written  charges  were  asked  by  de- 
iant ;  and,  proceeding,  the  bill  of  exceptions  employs 
J  language :  "Which  charges  the  court  refused  to  give, 
the  refusing  of  said  charges' the  defendant,  Eichard  Cox, 
erally  excepted."  Can  we  safely  construe  this  language 
[ueaning  that  defendant  reserved  a  separate  exception  to 

refusal  of  the  court  to  give  each  of  the  two  charges  re- 
jsted  ?-  3  Brick  Dig.  80,  §§  34,  37,  41. 
Jut  we  need  not  decide  this  case  on  this  question.  Neither 
the  charges  asked  should  have  been  given.  The  first 
ds  thus :  "The  fact,  if  it  be  a  fact,  that  D.  G.,  [the  female 
b  whom  defendant  was  charged  to  have  lived  in  adultery] 
1  a  bad  character  for  virtue,  does  not  aid  the  State,  unless 
has  otherwise  proved  his  guilt  as  charged  in  the  in- 
tmeni"  One  recital  in  the  bill  of  exceptions  is  as 
ows:  "The  evidence  for  the  State  further  tended  to 
>w  that  D.  G.  was  a  woman  of  lewd  character."  This 
dmony  had  been  introduced  without  objection,  so  far  as 

record  informs  us.  If  this  charge  had  been  given,  it 
lid  have  been  a  practical  denial  of  all  criminating  infer- 
e  to  be  drawn  from  the  testimony  of  her  character  for 
dness.  This,  because  it  instructed  the  jury  to  ignore 
t  testimony,  unless  the  State  had  otherwise  proved  de- 
iant's  guilt.  If  his  guilt  had  been  otherwise  proved 
h  the  degree  of  certainty  required  in  criminal  cases, 
n  the  testimony  of  her  bad  character  could  have  had  no 
i  of  o{)eration,  and  no  pupose  to  accomplish.  A  charge 
ed,  which  ignores  the  probative  force  of  testimony  which 
)efore  the  jury  without  objection,  is  rightly  refused. — 3 
ck.  Dig.  Ill,  §  83. 

lie  other  charge  is  equally  faulty.  It  mentions  only  one 
the  criminating  circumstances  testified  to,  and  asks  the 
truction  that  that  is  not  enough  to  justify  a  conviction, 
entirely  ignores  other  testimony  which  was  much  more 
naging  in  its  tendencies  than  that  mentioned.  It  was  the 
y  of  the  jury  to  weigh  all  the  testimony  pro  and  con,  and 
m  its  combined  effect  to  make  up  their  verdict.  Such 
trge  tends  to  mislead,  and  is  to  some  extent  an  argument 
ivas  rightly  refused.— 3  Brick.  Dig.  Ill,  §§  73,  75,79,  83; 
L12,  §  87  ;  Smith  v.  State,  88  Ala.  73. 
Lffirmed. 
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Wait  V.  The  State. 

Indictment  for  Burglary. 

1.  Outhouse  within  curtilage  of  dwelling-house, — A  conviction  may  be 
had  for  burglary  (Code,  §  3786)  in  breaking  and  entering,  with  intent  to 
steal,  a  smoke-house  in  which  meat,  corn,  <&c.,  is  kept  for  family  use, 
and  in  which  meat  is  sometimes  smoked,  although  it  is  distant  from 
the  dwelling-house  about  forty  yards,  and  is  not  inclosed  by  the  same 
fence.  On  these  facts,  if  the  court  can  not.  as  matter  of  law,  hold 
that  the  building  is  within  the  curtilage  of  the  dwelling-bouse,  the 
jury  may  so  find  as  matter  of  fact. 

From  the  Circuit  Court  of  St.  Clair. 
Tried  before  the  Hon.  Leroy  F.  Box. 

M.  M.  Smith,  for  appellant 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited  1 
Whari  Crim.  Law,  §§  781-83;  Ivey  v.  Stale,  61  Ala.  58; 
Washington  v.  State,  82  Ala.  31 ;  Cook  ?;.  State,  83  Ala.  62; 
3  Amer.  St.  Kep.  688  ;  31  Maine,  523 ;  24  Ark.  44;  81  Amer. 
Dec.  60,  n.  67. 

McCLELLAN,  J. — The  appellant  was  indicted,  tried  and 
convicted  on  a  charge  of  breaking  into  and  entering,  with 
intent  to  steal,  "a  smoke-house,  a  building  within  the  curti- 
lage of  the  dwelling-house  of  Mrs.  Varina  Inzer,  in  which 
merchandize,  meat,  provisions,  things  of  value,  were  kept  for 
use,  sale  or  depost,  <fec. ;  the  indictment  being  drawn  under 
section  3786  of  the  Code,  which  declares  the  breaking  and 
entering,  with  intent  to  steal,  any  "dwelling-house,  or  any 
building,  structure,  or  inclosure  within  the  curtilage  of  a 
dwelling-house,  though  not  forming  a  part  thereof,"  burglary. 
The  evidence  as  to  the  character  of  tne  house  broken  into 
and  its  connection  with  the  dwelling-house  was  to  the  effect, 
that  it  was  the  smoke-house  of  Mrs.  Inzer ;  that  she  had  no 
other  smoke-house,  and  that  her  supply  of  meat  was  in  this 
house  when  it  was  broken  into,  and  sne  kept  it  there  for  use. 
The  building  was  about  forty  yards  from  the  dwelling-house, 
and  not  within  the  same  inclosure  as  the  dwelling-house; 
that  it  had  at  one  time  been  used  by  Mrs.  Inzer's  husband 
"as  a  doctor  shop,"  but  for  the  last  two  or  three  years  she 

Vol.  xcix. 


Digitized  by  VjOOQiC 


1802.]  OF  ALABAMA.       .  165 

[Wait  V.  The  State.] 

had  used  it  for  the  purpose  of  keeping  her  meat,  corn,  cotton- 
seed and  other  plunder  stored.  "There  was  a  partition  in 
the  building,  and  in  one  end  she  kept  her  com  and  cotton- 
seed, and  in  the  other  end  she  kept  her  meat  and  some 
plunder ;  and  the  end  of  the  building  where  her  meat  was 
kept  was  where  the  alleged  breaking  was  done.  There  was 
a  door  in  said  partition,  and  meat  had  been  smoked  in  said 
building." 

The  only  question  presented  for  our  consideration  arises 
on  the  refusal  of  the  trial  court  to  give  five  several  charges 
requested  by  the  defendant,  each  one  of  which  asserts,  or 
proceeds  on  the  theory,  that  there  was  no  evidence  in  the 
case  tending  to  show  that  the  buildinf;^  broken  and  entered 
was  a  smoke-house  "within  the  curtilage"  of  Mrs.  Inzer's 
dwelling-house.  A  "smoke-house*^  is  defined  to  be  "a  build- 
ing in  which  meats  or  fish  are  cured  by  smoking ;  also,  one 
in  which  smoked  meats  are  stored." — Century  Dictionary, 
5719.  And  this  definition  is  aptly  illustrated  by  a  quotation 
from  Irving :  "I  recollected  the  smoke-hoTise,  an  outbuilding 
appended  to  all  Virginian  establishments  for  the  smoking  of 
hams  and  other  kinds  of  meats."  The  term  in  common 
parlance,  we  feel  safe  in  saying,  embraces  any  out-building, 
appended  to  a  dwelling,  in  which  the  family  supply  of  meat 
is  habitually  kept  and  stored  for  use,  and  where  meat  may 
be  smoked  when  necessary.  Certainly  the  evidence  here 
tends,  at  least,  to  show  that  the  house  broken  into  was  of 
this '  character.  It  is  enually  clear,  we  think,  that  the  jury 
had  a  right  to  conclude  from  the  uses  of  this  smoke-house 
as  an  appeAda^e  of  the  dwelling,  and  its  propinquity  thereto, 
that.it  was  within  the  curtilage  thereof,  notwithstanding  it 
was  not  within  the  same  inclosure. — Cook  v.  State,  83  Ala.  62. 

These  considerations  will  suffice  to  justify  the  action  of 
the  trial  court  in  refusing  each  of  the  charges  requested  bv 
the  defendant.  We  may  add  that,  on  the  evidence  adduced, 
we  should  be  much  inclined  to  hold,  as  matter  of  law,  the 
facts  being  undisputed,  that  the  house  broken  into  was  within 
the  curtilage  of  Mrs.  Inzer's  dwelling,  if  the  question  was 
presented  in  that  form. 

Affirmed. 
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Hooks  V.  The  iState. 

90^^  Indictment  for  Murder, 

1.  Charge  as  to  sufficiency  of  evidence. — To  authorize  a  conviction  in 
a  criminal  case,  the  evidence  must  convince  the  jury  beyond  a  reason- 
aide  doubt  •  and  a  charge  which  instructs  them  that  they  can  not  acquit 
the  defenaant/*if  they  believe  the  evidence,*^  is  reversible  error. 

2.  Homicide  by  husband;  adultery  of  wife  as  provocation, — If  the  hus- 
band detects  his  wife  in  the  act  of  adultery,  and  immediately  slays 
her  or  her  paramour,  the  law  does  not  entirely  justify  or  excuse  him, 
but  holds  the  provocation  sufficient,  as  matter  of  law,  to  reduce  the 
killing  to  manshiughter;  and  if  he  detects  them,  not  in  the  act  of 
adultery,  but  in  a  compromising  position  under  suspicious  circum- 
stances, and  kills  one  or  both  of  them,  it  is  a  question  for  the  jury 
whether  the  provocation  was  sufficient  to  reduce  the  grade  of  the 
offense,  and  whether  he  acted  under  the  heat  of  sudden  passion  there- 
by excited,  as  in  other  cases  of  homicide  under  the  heat  of  passion 
excited  by  great  provocation. 

From  the  Circuit  Court  of  Elmore. 

Tried  before  the  Hon.  N.  D.  Denson. 

The  defendant  in  this  case,  Thornton  Hooks,  a  freedman, 
was  indicted  for  the  murder  of  Willis  Thorman,  another 
freedman,  by  shooting  him  with  a  gun,  or,  as  alleged  in  the 
the  second  count,  by  cutting  him  with  a  razor ;  was  con- 
victed of  murder  in  the  second  degree,  and  sentenced  to  the 
penitentiary  for  the  term  of  twelve  years.  The  difficulty 
between  the  parties,  as  the  evidence  adduced  on  the  trial 
showed,  commenced  at  the  defendant's  house,  or  in  his  yard, 
early  one  morning  in  August,  1892,  the  deceased  being  badly 
cut  with  a  razor,  and  the  defendant  receiving  serious  injuries  ; 
and  the  deceased  having  then  left  the  premises,  and  walked 
oflF  some  250  yards,  the  defendant  followed  him,  and  shot  him 
while  leaning  against  a  stump,  exhausted  from  loss  of  blood. 
The  deceased  died,  from  the  effects  of  the  wounds,  on  the 
afternoon  of  the  same  day.  His  statements,  which  were  ad- 
mitted in  evidence  as  dying  declarations,  were  to  the  effect, 
"that  the  defendant, cut  ana  shot  him  for  nothing;"  that  he 
stopped  at  defendant's  house  to  deliver  a  message  to  his 
wife,  and  only  interfered  to  prevent  him  from  beating  her. 
The  defendant  testified  in  his  own  behalf,  that  after  leaving 
home  that  morning,  and  looking  back,  he  saw  the  deceased 
stop  at  the  house,  and  go  in  with  his  wife ;  that  he  at  once 
returned,  and,  looking  through  the  window  of  the  room,  saw 
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bem  behind  the  door  attempting  to 
3ry.  On  this  evidence,  the  court  c] 
iry  believe  all  the  evidence,  they  cs 
nt"  The  defendant  excepted  to  tl 
be  refusal  of  each  of  the  foUowi 
sked  by  him  in  writing:  (1.)  "If  t 
vidence  that  the  defendant  saw  his 
1  such  position  one  to  the  othei 
Tudent  man  to  believe  that  they  w( 
ct  of  adultery,  and  thereupon  ent 
be  deceased,  and  before  a  sufficien 
is  passion,  aroused  by  such  pro voc 
e  lulled  the  deceased ;  then  the 
omicide  thus  committed,  and  mak( 
1 »  "If  the  jury  find  from  the  evide 
be  deceased,  at  the  time  the  defend 
rith  him,  was  such  as  would  provo] 
a  estimating  the  degree  of  provocai 
0  the  fact,  u  they  find  from  the  € 
bat  the  combat  was  had  at  the  d 
If  the  jury  believe  from  the  evide 
ntered  into  combat  with  the  decea 
ommitting  adultery  with  his  wife,  a 
he  wound  which  produced  the  deal 
o  recent  and  so  strong  that  he  cou 
Qaster  of  his  own  understanding, — 1 
>e  guiltless." 

Wm.  L.  Martin,  Attorney-Genei 
Wharton's  Amer.  Grim.  Law,  §  45 
jaw,  585,  note  1. 

COLEMAN,  J.— The  defendant  v 
n  the  second  degree.  The  exceptic 
iharge  given  at  the  request  of  the 
usal  to  charge  as  requested  by  the 
jiven  for  the  prosecution  was  as  fol 
ieve  aU  the  evidence,  they  can  nc 
Chis  charge  instructs  the  jury,  in  e 
;he  evidence,  the  defendant  must  be  < 
Che  defendant  reserved  an  exceptio 
;harge.  The  jury  are  iiot  required, 
ieve  the  evidence  beyond  a  reasons 
efficient  for  conviction,  if  they  o 
Prosecuting  attorneys  should  be  ca 
[)f  charges,  that  plain  principles  of  1 
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the  courts  should  closely  scan  the  phraseology  of  charges 
requested.  That  the  proof  must  satisfy  the  jury  of  the  de- 
fendant's guilt  beyond  a  reasonable  doubt,  before  they  are 
authorized  to  convict,  is  an  ^'ancient  landmark/'  and  one 
which  should  be  preserved  and  always  recognized. —  Green 
V.  State,  97  Ala.  59 ;  Pierson  v.  State,  ante  p.  148. 

Where  one  person  detects  another  in  the  act  of  adultery 
with  his  wife,  and  immediately  slays  the  adulterer  or  his 
wife,  as  matter  of  law  the  provocation  is  sufficient  to  reduce 
the  killing  to  manslaughter.  The  law  does  not  declare  that 
any  thing  less  than  actual  sexual  intercourse  is  a  sufficient 
provocation,  as  a  matter  of  law,  to  reduce  the  offense  from 
murder  to  manslaughter.  It  may  be  that  the  detection  of 
another,  under  circumstances  such  as  testified  to  by  the 
plaintiff,  may  provoke  and  engender  passion  to  such  a  de- 
gree as  to  overthrow  reason,  and  if,  under  the  influence  of  pas- 
sion thus  aroused,  he  immediately  attack  the  offending  party 
and  slay  him,  before  cooling-time  has  intervened,  not  from 
malice  or  unlawful  formed  design,  but  from  such  passion 
thus  provoked,  the  offense  may  be  manslaughter.  Whether 
the  party  acted  under  the  influence  of  such  a  passion,  and 
whetlier  the  provocation  was  sufficient,  and  whether  there 
had  been  "cooling-time,"  are  questions  of  fact  to  be  deter- 
mined by  the  jurv.  The  principle  we  announce  is,  that  the 
law  does  not  declare  the  provocation  sufficient,  unless  the 
parties  are  detected  in  the  act ;  but  a  jury  may  say  whether 
the  compromising  position  of  the  parties  was  sufficient  to 
arouse  passion  in  the  husband  to  such  a  degree  as  to  over- 
throw reason,  just  as  a  jury  may  say  in  some  other  cases 
whether  the  offense  was  tne  result  of  sudden  and  sufficient 
provocation  to  reduce  the  offense  from  murder  to  man- 
slaughter. Charge  one,  requested  by  the  defendant  and  re- 
fused, was  faulty,  in  that  it  assumed,  as  matter  of  law,  that 
the  provocation  was  sufficient  It  should  have  been  left  to 
the  jury  to  say,  from  the  evidence,  whether  the  provocation 
was  sufficient,  and  whether  he  acted  under  the  influence  of 
sudden  heat  of  passion,  thus  engendered,  and  before  cooling- 
time  took  the  life  of  the  deceased. 

There  was  no  error  in  refusing  the  2d  and  3d  charges  re- 
quested by  the  defendant.  There  is  no  law,  unless  made  so 
by  statute,  which  whoUy  excuses  the  husband  from  liability 
for  taking  the  life  of  the  wife  or  her  paramour,  although  he 
slay  them  or  either  while  in  the  act  of  adultery.  The  3d 
charge  asserts  a  contrary  principle.  The  2d  charge  is  argu- 
mentative, confused  and  misleading,  and  was  properly  refused. 

Eeversed  and  remanded. 
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Hicks  17.  rhe  State. 

Indidnieiit  for  Burglary  and  Grand  Larceny. 

1.  Defendant  teMifying  for  himself ;  cro^^'examining  and  impeaching. 
When  the  defendant  in  a  criminal  case  elects  to  testify  in  his  own 
behalf  (Code,  ^  4473),  he  is  subject  to  cross-examination  like  any 
other  witness,  and  may  be  impeached  by  proof  of  contradictory 
statements  previously  made  by  him ;  and  this  principle  extends  to 
declarations  or  statements  which  have  been  excluded  as  evidence 
when  offered  as  confessions,  because  not  shown  to  have  been  made 
voluntarily. 

2.  J*o8He88ion  of  stolen  good^t;  variance. — The  defendant  being 
charged  with  the  larceny  of  four  ten-dollar  gold  coins,  the  prosecu- 
tion may  prove  that,  when  arrested,  the  day  after  the  larceny,  he  had 
in  his  possession  a  five-dollar  coin,  and  that  he  handed  to  a  companion 
a  bag  containing  a  ten-dollar  coin  and  ten  silver  dollars,  there  being 
also  evidence  from  w.iioh  the  jury  might  infer  that  this  money  was 
procured  :n  exchange  or  barter  for  that  stolen. 

3.  Same;  abstract  charge. — A  charge  instructing  the  jury  that  '*the 
mere  possession  of  stolen  goods,  without  other  evidence  of  guilt,  is 
not  prima  facie  evidence  of  burglary,"  is  properly  refused  because 
abstract,  when  there  is  other  evidence  tending  to  show  the  defend- 
ant's guilt  as  charged. 

4.  Same;  charge  invading  province  of  jury.— A  charge  instructing 
the  jury  that,  **the  money  found  on  the  defendant's  person  not  being 
the  money  alleged  to  have  been  stolen,  he  is  not  required  to  account 
to  the  satisfaction  of  the  jury  for  his  possession  of  the  money  found 
on  him  at  the  time  of  his  arrest,"  is  properly  refused,  because  inva- 
sive of  the  province  of  the  jury,  when  there  is  evidence  from  which 
they  may  infer  that  some  of  the  money  was  part  of  that  stolen,  and 
some  of  it  procured  in  exchange  or  barter  of  the  rest,  and  also  other 
evidence  of  guilt. 

From  the  Circuit  Court  of  Blount 

Tried  before  the  Hon.  John  B.  Tally. 

The  indictment  in  this  case  charged,  that  Lit  Hicks  and 
Arthur  Hale,  with  intent  to  steal,  broke  into  and  entered 
the  dwelling-house  of  Mose  Carter,  and  feloniously  took 
and  carried  away  four  ten-dollar  gold  coins,  the  property  of 
said  Carter.  A  severance  having  been  granted.  Hicks  was 
tried  alone,  was  found  guilty,  and  sentenced  to  the  peniten- 
tiary for  the  term  of  four  years.  On  the  trial,  Mose  Carter 
testified,  that  the  burglary  was  committed  one  Sunday  night 
in  September,  1892 ;  that  he  went  to  his  house  on  the  after- 
noon of  that  day,  in  company  with  the  defendant,  and,  hav- 
ing occasion  to  changje  nis  clothes,  showed  the  defendant 
his  money,  which  consisted  of  four  ten-dollar  gold  coins ; 
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that  the  defendant  saw  him  put  the  money  in  a  bag,  which 
he  placed  in  a  box,  put  the  box  in  his  tmnk,  and  locked  it ; 
that  they  left  the  house  together,  and  when  he  returned  the 
next  morning  he  found  the  door  open,  the  trunk  broken 
open,  and  the  money  missing ;  that  he  reported  the  facts  to 
the  authorities  at  ^Valnut  Ottoyq,  a  few  miles  distant,  and 
procured  a  warrant  of  arrest  for  the  defendant  and  said 
Arthur  Hale,  who  had  gpii©  from  Walnut  Grove  in  the  direc- 
tion of  Quntersville.  The  evidence  showed  that  the  officers 
with  the  warrant  of  arrest,  Herron  and  Phillips  by  name, 
overtook  the  defendant,  in  company  with  one  Laughter  and 
another,  several  miles  from  Walnut  Grove,  and  ordered  them 
to  throw  up  their  hands ;  that  the  defendant, ' 'when  he  saw 
the  officers  coming,  and  about  the  time  he  was  ordered  to 
throw  up  his  hands,  put  his  hand  in  his  pocket,  took  out  a 
small  bag,  and  handed  it  to  Laughter,  saying,  'Hold  this 
for  me' ;"  that  the  bag  contained  one  ten-dollar  gold  piece, 
and  ten  silver  dollars;  and  that  a  five-dollar  gold  coin,  with 
some  small  change,  was  found  in  the  defendant's  pocket 
when  he  was  searched.  The  prosecution  proved,  also,  that 
the  defendant  and  Arthur  Hale  were  seen  going  towards  the 
house  of  Mose  Carter  on  the  night  the  burglary  was  com- 
mitted ;  that  on  the  morning  of  the  arrest,  before  the  officers 
overtook  the  defendant,  he  stopped  at  two  houses  on  the 
road  and  asked  to  buy  some  small  things,  showing  his  money, 
and  saying  that  he  had  made  it  by  trading  watches ;  and 
that  he  said  to  his  companions,  on  the  morning  after  the 
burglary,  "say  nothing  about  my  carrying  so  much  money." 
The  State  then  introduced  said  Herron  as  a  witness,  one  of 
the  officers  who  made  the  arrest,  and  oflfered  to  prove  by 
him  a  confession  alleged  to  have  been  made  to  him  by  the 
defendant  while  under  arrest,  during  the  only  conversation 
had  between  them ;  but  the  court  excluded  this  evidence,  on 
the  ground  that  the  confession  was  not  shown  to  have  been 
voluntarily  made.  The  defendant  then  testified  as  a  witness 
in  his  own  behalf,  admitting  his  possession  of  the  money 
and  the  ba^  as  above  stated,  and  explaining  how  he  had 
procured  tne  money, — some  of  it  at  cards,  some  by  swap- 
ping watches,  and  some  by  work  done ;  and  he  denied  that 
he  was  in  the  neighborhood  of  Mose  Carter's  house  on  the 
night  of  the  burglary. 

"On  cross-examination  of  the  defendant,  the  prosecution 

Eroceeded  to  lay  a  predicate  for  the  purpose  of  impeaching 
im,  by  repeating  to  him  the  statements  which  he  had  made 
to  Herron  while  under  arrest,  and  asking  him  if  he  made 
such  statements.    In  answer  to  these  questions,  the  de- 
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3ndant  denied  that  he  had  made  some  of  the  alleged  state- 
aents,  and  admitted  that  he  had  made  others,  but  said  he 
ras  induced  to  make  them.  After  the  defendant  had  closed 
is  evidence,  the  prosecution  recalled  said  Herron,  and 
sked  him  to  state  what  the  defendant  had  said  to  him  in  the 
onversation  between  them  while  defendant  was  under 
xrest  The  defendant  objected  to  the  witness  testifying  as 
0  anything  said  by  defendant  in  said  conversation,  because 
he  court  had  held  it  inadmissible  as  evidence,  when  offered 
s  a  confession,  and  because  the  same  was  illegal,  irrelevant, 
,nd  immaterial."  The  court  overruled  the  objection,  and 
Jlowed  the  witness  to  testify  to  the  defendant's  confessions 
o  him,  to  the  effect  that  he  watched  while  Arthur  Hale 
)rized  open  the  door  of  the  house  with  an  axe,  and  that  he 
iterwards  broke  open  the  trunk.  The  defendant  objected 
md  excepted  to  the  admission  of  this  evidence. 

After  the  evidence  was  closed,  the  above  being  the  sub- 
itance  of  it,  the  defendant  moved  the  court  to  exclude  from 
he  jury  all  that  was  said  about  the  money  found  in  the  de- 
endant's  possession  when  he  was  arrested,  and  the  money 
u  the  bag  handed  to  Laughter,  on  the  ground  that  it  was 
lot  identified  as  the  money  charged  to  have  been  stolen ; 
ind  he  excepted  to  the  overruling  of  his  motion. 

The  defendant  requested  the  following  charges  in  writing, 
ind  duly  excepted  to  their  refusal :  (1. )  "The  mere  posses- 
jion  of  stolen  goods,  without  other  evidence  of  guilt,  is  not 
orima  facie  evidence  of  burglary."  (2.)  "The  money  found 
>n  the  defendant's  person  when  arrested  not  being  the  money 
lUeged  to  have  been  stolen,  he  is  not  required  to  account  to 
the  satisfaction  of  the  jury  for  his  possession  of  the  money 
found  on  him  at  the  time  of  his  arrest" 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Clarke  v.  State,  78  Ala.  474;  87  Ala.  71;  Norris  v.  State,  87 
Ala.  85;  Cotton  v.  State,  87  Ala.  103;  Bains  v.  State,  88  Ala. 
91;  Mitrhell  v.  Static,  94  Ala.  68;  Com.  v,  Tolliver,  119  Mass. 
312;  ifalachi  v.  State,  89  Ala.  134;  1  Greenl.  Ev.,  §  34. 

HEAD,  J. — The  question  whether  the  accused,  who  makes 
himself  a  witness  in  his  own  behalf,  under  the  statute 
authorizing  him  so  to  do,  is  subject  to  impeachment,  as 
other  witnesses,  by  the  introduction  by  the  State,  upon  the 
proper  predicate  therefor,  of  evidence  of  contradictory  state- 
ments previously  made  by  him,  is  not  an  open  one.  The 
following  authorities  settle  that  he  is  subject  to  such  im- 
peachment:   Clarke  v.  State,  78  Ala.  474;  87  Ala.  71;  Norris 
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V,  State,  87  Ala.  85;  Cotton  v.  Stats,  lb.  103;  Rains  v.  Sfa(<!, 
88  Ala.  91 ;  Mitchell  v.  Stute,  94  Ala.  68. 

There  was  no  error  in  the  refusal  of  the  court  to  ex- 
clude the  evidence  that  a  five-dollar  gold-piece  was  found  in 
defendant's  pocket  at  the  time  of  the  arrest,  and  that  de- 
fendant handed  to  Albert  Laughter  ten  silver  dollars  at  or 
about  that  time.  While  these  pieces  of  money  were  not  the 
stolen  coins,  yet,  in  connection  with  the  other  evidence,  his 
possession  of  them  and  his  conduct  with  reference  to  the 
silver  dollars  were  circumstances  proper  to  be  considered 
by  the  jury,  who  might,  under  all  the  facts  and  circum- 
stances shown  in  evidence,  have  legitimately  inferred  that 
he  had  exchanged  the  stolen  coins,  or  some  of  them,  for 
those  found  in  his  possession.  For  the  greater  reason,  was 
there  no  error  in  the  motion  to  exclude  the  evidence  that  he 
handed  to  Laughter  a  ten-dollar  gold-piece  at  or  about  the 
time  of  the  arrest.  The  stolen  coins  consisted  of  four  ten- 
dollar  gold-pieces. 

The  first  charge  requested  by  defendant  was  abstract 
This  is  not  a  case  dependent  for  conviction  upon  mere  evi- 
dence of  possession  by  the  accused  of  the  stolen  property. 
There  was  other  evidence  tending  to  prove  the  defendant's 
guilt  of  the  burglary  and  larceny.  The  charge  requested 
was,  therefore,  improper. 

The  second  charge  requested  was  also  improper.  It  as- 
sumes that  none  of  the  money  found  in  defendant's  posses- 
sion was  part  of  the  stolen  money.  It  was  for  the  jury  to 
say  whether  the  ten-dollar  gold  coin  he  had  was  one  of  those 
stolen.  Moreover,  there  was  other  evidence  in  the  case  be- 
sides the  bare  possession  cf  the  money,  which  had  to  be 
considered  in  determining  whether  defendant  should  satis- 
factorily account  for  that  possession,  and  these  were  consid- 
erations for  the  jury.  The  charge  clearly  invaded  the 
province  of  the  jury. 

There  is  no  error  in  the  record,  and  the  judgment  is 
aflirmed. 
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Thompson  v.  The  State^ 

Indictment  for  Betting  at  ^*  Grape,'* 

1.  Sufficiency  of  indictment.-^ A  form  of  indictment  for  betting  at  a 
game  played  with  cards,  dice,  or  some  device  or  substitute  for  cards 
or  dice,  being  now  prescribed  by  statute  (Code.  $  4057 ;  Form  No.  16, 
p.  267),  it  is  sufficient  to  follow  that  form,  and  it  is  not  necessary  to 
aver  that  the  game  wast  played. 

2.  Proof  of  playing  and  betting  by  otJier  persons. — Since  the  defendant 
could  not  bet  with  himself  on  the  game,  it  is  proper,  if  not  necessary 
for  the  prosecution  to  prove  that  other  persons  present  played  and 
bet  on  it. 

3.  Refreshing  recollection  of  witness  by  memorandum. — While  it  may 
not  be  permissible  for  the  solicitor,  during  the  examination  of  a 
witness,  ''to  read  from  a  memorandum  of  his  testimony  before  the 
grand  jury,"  he  may**ask  questions  from  the  memorandum  to  refresh 
the  memory  of  the  witness  as  to  his  testimony  before  the  grand  jury.'* 

4.  Argumentative  and  abstract  charges  are  properly  refused;  and 
also  a  charge  which  is  based,  not  on  the  belief  of  the  jury  as  to  the 
tendencies  of  the  evidence,  but  on  what  the  evidence  shows,  or  fails 
to  show. 

5.  Proof  of  betting  by  defendant. — Where  one  witness  testifies  that 
he  saw  the  defendant  and  others  playing  and  betting  at  a  game  of 
*craps,"  but  does  not  state  what  was  bet,  and  another,  who  was  pre- 
sent at  the  time,  testifies  that  the  players  'Vould  all  get  down  on 
their  knees  in  a  circle,  put  up  the  money,  and  throw  the  dice  ;  that 
he  saw  defendant  down  on  his  knees,  but  does  not  recollect  positively 
that  he  saw  him  put  up  anv  money,  or  shoot  the  dice,  but  his  best 
recollection  is  that  he  did  play," — the  jury  may  infer  that  the  defend- 
ant bet  money  on  the  game. 

6.  IMiat  is  public  house. — A  dwelling-house  may  become  a  public 
house  within  the  statutes  against  gaming,  if  several  persons  are  in 
the  habit  of  going  to  it  frequently  for  the  purpose  of  playing  cards  or 
"craps,'*  although  at  one  time  the  killing  of  a  negro  there  "broke  off 
the  playing  to  some  extent." 

From  the  Criminal  Court  of  Pike. 

Tried  before  the  Hon.  Wm.  H.  Parks. 

The  indictment  in  this  case  charged  that  the  defendant, 
Frank  Thompson,  "bet  at  a  game  played  with  cards,  or  dice, 
or  some  device  or  substitute  for  cards  or  dice,  in  a  public 
house,  highway,  or  some  other  public  place,  or  at  an  out- 
house where  people  resort"  There  was  a  demurrer  to 
the  indictment,  "because  it  does  not  allege  that 
any  game  was  in  fact  played  ;*'  but  the  demurrer 
was  overruled,  and  issue  was  joined  on  the  plea  of 
not  guilty.     The   opinion  states  most  of  the  evidence  ad- 
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duced  on  the  trial,  and  the  exceptions  reserved  by  the  de- 
fendant The  playing  and  betting  to  which  the  witnesses 
testified,  and  in  which  the  defendant  was  charged  with  par- 
ticipating, took  place  at  the  house  of  one  Stegars,  during 
Christmas  week,  1891 ;  and  the  witnesses  further  testified 
that  they,  with  others,  frequently  went  to  the  house  of  said 
Stegars,  sometimes  by  invitation,  and  sometimes  without, 
for  the  purpose  of  playing  cards,  or  "shooting  craps,"  and 
generally  paid  a  small  sum  to  the  wife  of  said  Stegars ;  that 
a  negro,  one  Love,  was  killed  there,  or  in  that  neighborhood, 
some  time  during  the  summer  of  1891,  and  this  killing 
"broke  up  the  playing  to  some  extent"  On  this  evidence, 
the  defendant  asked  the  following  charge,  and  excepted  to 
its  refusal :  (*2.)  "Stegars'  house  may  have  been  a  public 
house  before  the  'Love  shooting,'  but,  if  it  is  shown  by  the 
evidence  that  for  some  cause  people  stopped  going  there  to 

Elay,  and  the  evidence  fails  to  show  that  any  game  had 
een  played  there  for  several  months  prior  to  the  game  at 
which  the  defendant  is  said  to  have  played,  they  must  find 
the  defendant  not  guilty." 


R.  L.  Habmon,  for  appellant 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

HARALSON,  J.— 1.  Before  the  Code  of  1886,  went  into 
effect,  we  held,  that  it  was  necessary  to  aver  in  the  indict- 
ment, that  the  game  at  which  the  betting  was  alleged  to 
have  been  done  teas  played.  Smith  v.  The  State,  63  AJa.  55  ; 
Johmon  v.  The  State,'  75  Ala.  7 ;  Dreyfus  v.  The  Staie, 
83  Ala.  54 ;  TolJ)ert  v.  The  State,  87  Ala.  27.  The  present 
Code,  under  which  this  indictment  appears,  prescribes  a 
form  which  had  not  before  existed.  The  indictment  in  this 
case  follows  this  form  strictly,  and  is  in  all  respects  suffi- 
cient—iJas^on  V.  The  State,  92  Ala.  77 ;  Darby  v.  The  State, 
in  Mss. 

2.  The  witness.  Carter,  for  the  State  testified,  that  he 
saw  the  defendant  bet  at  a  game  called  "craps,"  at  the 
dwelling-house  of  Edmund  Stegars,  on  the  last  Monday 
before  Christmas  in  1891,  and  that  there  were  several  other 

? arsons  there  who  played  the  same  game  and  bet  on  it 
he  solicitor  then  asked  the  witness,  whether  the  other 
persons  there  that  day  played  at  the  same  game  and  bet  on 
it  This  question  'asked  the  witness  to  state  again,  the 
same  thing  which  he  had  just  stated,  without  objection  on 
the  part  of  defendant  The  defendant  objected  to  the 
Vol.  xcix. 
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iiestion,  on  the  ground  that  it  was  illegal  and  irrelevant,  in 
lat,  whether  other  persons  played  or  bet  in  the  game  then 
layed  was  no  evidence  that  the  defendant  bet  or  played, 
he  question  and  answer  were  allowed,  aod  the  court  com- 
litted  no  error  therein.  There  could  be  no  conviction  as 
larged  without  betting,  and  there  could  be  no  betting 
ithout  playing,  and  some  one  or  more  persons  with  whom 
>  play  and  bet.  The  defendant  could  not  play  or  bet  with 
imself.  It  was  necessary,  therefore,  to  show  these  facts 
ith  others  in  order  to  show  defendant's  guilt 

3.  The  solicitor,  on  the  examination  of  the  witness,  was 
roceeding  to  read  from  a  memorandum  of  the  witness'  testi- 
lony  before  the  grand  jury,  when  an  objection  to  his  doing 
)  was  made  by  defendant,  and  sustained  by  the  court, 
he  bill  of  exceptions  states,  that  "the  solicitor  was  then 
Brmitted  to  ask  questions  from  the  memorandum  to  refresh 
16  witness  as  to  nis  testimony  before  the  grand  jury,  and 
le  defendant  duly  excepted.'  In  what  manner  the  solici- 
)r  asked  questions  from  the  memorandum,  for  the  purpose 
ated,  and  in  what  the  objection  to  his  doing  so  consisted, 
oes  not  appear.  A  witness  may  refresh  his  memory  by  a 
lemorandum  made  at  or  about  the  time  to  which  it  relaties, 
hen  he  knows  it  to  be  correct,  and  after  refreshing  his 
lemory,  can  testify  from  independent  recollection.— iSfoi^ew- 
lire  V.  Harper,  81  Ala.  242 ;  Acklen  v.  Hickman,  63  Ala.  494. 
nd  a  party  may,  for  the  purpose  of  refreshing  the  memory 
E  his  own  witness,  when  put  to  a  disadvantage  by  an  un- 
spected  answer,  or  when  the  witness  fails  to  answer  as  was 
ipected  of  him,  ask  him  if  he  had  not,  at  a  certain  time 
od  place,  made  certain  statements,  even  if  they  are  incon- 
istent  with  his  testimony  just  given. —  White  v.  The  State, 
7  Ala.  24;  Griffith  v.  The  State,  90  Ala.  583.  The  witness 
ad  just  stated,  that  he  did  not  remember  how  many  times 
e  had  been  to  Edmund  Stegars'  house,  within  twelve 
lonths  before  he  saw  defendant  play  and  bet,  and  had  seen 
craps"  played  there  ;  but,  after  the  questions  propounded 
y  the  solicitor,  from  the  memorandum  referred  to,  he 
tated,  that  his  memory  was  refreshed,  and  he  had  seen 
raps  played  at  said  Stegars'  house  as  many  as  four  or  five 
imes  witnin  the  time  specified.  There  was  no  error  in 
llowing  the  witness  to  oe  refreshed  in  his  memory  in  the 
aanner  objected  to.     Billimjslea  v.  The  State,  85  Ala.  325. 

4.  There  was  no  error  in  refusing  to  ^ive  charge  No.  2, 
sked  by  defendant.  It  was  argumentative  and  abstract, 
nd,  if  not  otherwise  vicious,  was  properly  refused  on  these 
[rounds.     The  witness,  Carter,  testified,  "that  he  had  seen 
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craps  played  at  Stegars'  house  as  many  as  four  or  five  times 
during  the  twelve  months  prior  to  the  game  in  which  the 
defendant  was  charged  to  have  played ;  and  witness,  Wiley, 
for  the  State,  testified,  ''that  he  had  seen  dice  or  craps 
played  there  as  many  as  three  or  four  times,  during  tne 
twelve  months  preceding  the  game  above  mentioned,  but 
that  he  did  not  have  any  recollection  of  seeing  more  than 
one  or  two  games  played  there,  during  a  period  of  about 
six  months  next  before  the  game  above  mentioned,"  for  bet- 
ting at  which,  defendant  was  being  tried.  The  charge  is 
predicated,  not  upon  the  belief  of  the  tendencies  of  this 
evidence;  but  it  is  based  on  what  the  evidence  shows  or 
fails  to  show,  without  reference  to  the  jury's  belief  of  the 
evidence. 

5.  The  defendant  asked  the  court  to  give  the  general 
charge,  which  was  properly  refused.  The  ground  on  which 
this  charge  was  requested  is  based  on  the  supposed  absence 
of  proof  showing  tnat  the  defendant  bet  any  money,  bank- 
notes, or  other  thing  of  value.  This  was  necessary  to  have 
been  shown,  to  the  satisfaction  of  the  jury. — Chambers  v. 
The  State,  77  Ala.  80 ;  Drefffus  v.  The  Stale,  83  Ala.  54.  The 
first  of  the  witnesses  examined  proved  the  playing  and  bet- 
ting by  defendant,  but  he  does  not  state  what  he  bei  The 
other  witness  stated,  that  on  the  day  he  saw  defendant 
at  Stegars*  house, — the  occasion  selected  by  the  State, — 
there  were  a  good  many  there,  engs^ed  in  crap-shooting ; 
"that  when  they  would  shoot  craps,  they  would  all  get  in  a 
circle  or  ring,  and  get  down  on  their  knees,  and  put  the 
money  up  and  throw  the  dice.  He  saw  defendant  down  on 
his  knees,  but  did  not  recollect,  positively,  that  he  saw  him 

{)ut  any  money  up,  or  shoot  the  dice,  but  that  his  best  recol- 
ection  was,  that  he  did  play."  This  evidence  aflforded 
ground  for  inference,  and  tended  to  show  that  the  defendant 
did  bet  money  at  the  game  played. 

6.  The  evidence  in  the  cause  tended  to  show  that  the 
dwelling-house  of  Stegars,  where  the  game  was  played,  was 
a  public  house  in  the  meaning  of  the  statute,  and  was  proper 
for  the  consideration  of  the  jury. — Dotmvey  v.  The  Sfute,  90 
Ala.  644 :  Jacohson  v.  The  State,  55  Ala.  151 ;  Coleman  v.  The 
State.  20  Ala,  30. 

AflSrmed. 


Vol.  xcix. 


Digitized  by  VjOOQiC 


1882.]  OF  ALABAMA.  177 

[Bradley  V.  The  State.] 


Bradley  v.  The  State.  j|^| 

99    177 

IruUcfmejit  /o?'  Selling  Liqicor   UTdciia/vIly,  jap  J53 

99    177! 
1.     Local  prohibitory  lair;  ronsiitntional  prorimonn  affecting  title  and  gg    177J 

subject-matter . — A  local  prohibitory  law  being  entitled  **An  act  to  pro-  fl4l  9»| 
hibit  the  bale,  giving  away  or  disposing  of  any  spirituous,  vinous  or 
malt  liquors,  or  intoxicating  bitters,  beverages  or  drinks,  or  fruits 
preserved  in  alcohol  or  alcoholic  liquors,"  within  the  specified  terri- 
tory ;  a  provision  for  refunding  the  amount  paid  on  licenses  for  the 
current  year,  and  appropriating  money  out  of  the  public  treasury  for 
that  purpose,  is  outside  of  the  subject-matter  expressed  in  the  title, 
and  is,  therefore,  unconstitutional  and  void;  but  a  conviction  may, 
nevertheless,  be  had  under  the  punitive  provisions  of  the  statute, 
whTich  are  separate  and  distinct  from  the  unconstitutional  provision. 

From  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  statute  under  which  the  defendant  in  this  case  was 
indicted  and  convicted  was  the  act  approved  February  28th, 
1887,  entitled  "An  act  to  prohibit  the  sale,  giving  away  or 
disposing  of  any  spirituous,  vinous  or  malt  liquors,  or  in- 
toxicating bitters,  oeverages  or  drinks,  or  fruits  preserved 
in  alcohol  or  alcoholic  liquors,'*  within  certain  prescribed 
limits. — Sess.  Acts  1886-7,  p.  665.  The  opinion  states  the 
material  facts. 

Gamble  <fe  Bricken,  and  A.  A.  Wiley,  for  appellant 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

STONE,  C.  J. — Defendant  was  indicted  under  the  act 
approved  February  28,  1887 — Sess.  Acts,  665 — an  omnibus, 
local  prohibition  law.  Its  provisions,  as  applicable  to  this 
case,  are,  that  "Any  person  who  sells,  gives  away,  or  other- 
wise disposes  of  any  spirituous,  vinous  or  malt  liquors,"  Ac. 

•  '  "within  townships  11  and  12  of  beats  1  and  2,  Cren- 
shaw county,  •  •  must,  on  conviction,  be  fined  not  less 
than  fifty  dollars,  and  may  also  be  sentenced  to  hard  labor 
for  the  county,  for  not  less  than  thirty  days,  nor  more  than 
three  months."  The  second  count  of  the  indictment  in  this 
case  strictly  conforms  to  the  statute. 

All  the  provisions  of  section  1  of  said  statute  are  em- 
braced within  the  title  to  the  enactment  Section  3  has  pro- 
12 
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visions  that  are  not  covered  by  the  title,  viz.,  it  provides  for 
refunding  to  persons  who  have  theretofore  obtained  licenses 
to  retail  liquors  within  the  prohibition  areas  three-fourths 
of  the  several  amounts  paid  by  them  in  procuring  their 
licenses.  It  also  contained  an  appropriation  clause  of  moneys 
to  meet  such  payments. 

The  defendant  was  tried  and  convicted  under  the  second 
count  of  the  indictment.  There  was  a  demurrer  to  this 
count,  alleging  that  the  third  section  of  the  act,  under  which 
the  trial  was  being  had,  made  the  act  unconstitutional,  in 
this,  that  it  introduced  a  subiect  which  was  not  expressed 
in  the  title,  nor  included  witnin  the  purview  of  its  terms- 
Const  Art  rV,  §  2.  We  think  that  section  does  bring  into 
the  enactment  a  subject  that  can  not  be  held  to  be  embraced 
within  the  title.  The  question  then  arises,  does  this  vitiate 
the  whole  statute? 

We  have  frequently  considered  this  provision  of  the  Con- 
stitution. In  Ballentyne  v.  WickersJiam,  75  Ala.  533,  we  sum- 
marized most  of  the  principles  decided  by  this  court.  Those 
provisions  are,  that  this  provision  of  the  Constitution  is 
mandatory  ;  that  the  title  of  a  bill  may  be  very  general,  and 
need  not  specify  every  clause  of  a  statute,  it  hieing  sufficient 
if  they  are  all  referable  and  cog^nate  to  the  subject  expressed; 
but,  if  clauses  are  contained  in  the  act,  which  are  not  so 
correlated  to  the  subiect  expressed  in  the  title,  as  to  appear 
to  follow  as  a  natural  and  legitimate  complement,  they  can 
not  stand.  A  statute  embracing  two  subjects,  both  of  which 
are  expressed  in  the  title,  falls  within  the  inhibition,  and  the 
whole  statute  is  unconstitutional  and  void. 

In  PotveU  V.  State,  69  Alfiu  10,  a  case  presenting  the  ques- 
tion we  now  have  in  hand,  we  said:  "If  they  [the  two 
clauses]  are  perfectly  distinct  and  separable,  and  are  not 
dependent,  the  one  on  the  other,  the  courts  will  permit  the 
one  part  to  stand,  though  the  other  may  be  expunged  as 
unconstitutional,  provided  effect  can  thus  be  given  to  the 
legislative  intent' 

Lofondes  Co.  v.  Hunter^  49  Ala.  507,  presented  the  consti- 
tutional question  we  are  considering,  on  an  issue  not  dis- 
tinguishable in  principle  from  the  one  now  under  consid- 
eration. In  that  case  we  gave  effect  to  the  clause  that  was 
expressed  in  the  title,  notwithstanding  the  other  clause  was 
without  the  purview  of  the  title  to  the  act  See,  also, 
Rogers  v.  Torhut,  58  Ala.  523;  Ex  parte  Coivert,  92  Ala.  94. 

We  hold  that  the  punitive  clause  of  this  statute  can  be 
upheld  without  a  reference  to  the  other  clause,  and  hence 
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affirm  the  judgment  of  the  Circuit  Court  in  overruling  the 
demurrer  to  the  indictment 

There,  is  nothing  in  any  of  the  other  questions  raised. 
The  proof  fully  justified  a  conviction  of  the  defendant 
Se<fnr8  v.  State,  88  Ala.  144;  Mays  v.  State,  89  Ala.  37, 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Heath  v.  The  State. 

Indictment  for  SeJling  or  Giving  Liqvor  to  Minor, 

1.  Charge  on  evidence. — A  charn^e  given  in  a  criminal  case,  instruct- 
ing the  jury  that  they  must  find  the  defendant  guilty, "if  they  believe 
the' evidence,"  omitting  the  expression  *' beyond  a  reasonable  doubt,'* 
or  other  equivalent  words,  is  reversible  error. 

2.  Selling  or  giving  liquor  to  minor;  negativing  consent  of  parent  or 
gHardian.--ln  an  indictment  for  selling  or  giving  liquor  to  a  minor, 
(Code,  §  4038).  it  is  not  necessary  to  negative  either  the  consent  of  the 
parent  or  guardian  or  the  prescription  of  a  physician  ;  but,  when  the 
indictment  contains  these  averments,  it  is  the  safer  practice  to  prove 
them. 

From  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Jesse  M.  Carmiohael. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — The  indictment  charges  that  the  de- 
fendant, "a  person  other  than  the  parent,  or  guardian,  or 
person  having  the  management  and  control  of  Albert  Smith, 
a  minor,  did  sell  or  give  spirituous,  vinous  or  malt  liquors  to 
Albert  Smith,  a  minor,  without  the  consent  of  the  parent,  or 
guardian,  or  person  having  the  management  and  control  of 
said  Albert  Smith,  a  minor,  and  not  upon  the  prescription 
of  a  physician,"  &c.  The  only  evidence  adduced  on  the 
trial  was  that  of  said  Albert  Smith,  who  testified,  in  effect, 
that  within  twelve  months  before  the  finding  of  the  indict- 
ment, the  defendant,  in  Dale  county,  gave  him  whiskey,  and 
that  at  that  time  he,  the  witness,  w%s  only  eighteen  years  of 
age.  Upon  this,  the  court,  at  the  request  of  the  solicitor, 
in  writing,  charged  the  jury  that,  *4f  they  believed  the  evi- 
dence," they  must  find  the  defendant  guilty.  This  charge 
was  erroneous.  It  authorized  and  required  a  verdict  of 
guilty,  if  the  jury  believed  the  evidence,  though  they  may 


Digitized  by  VjOOQiC 


180 


SUPREME  COURT 

[Justice  V.  The  State.] 


[Nov.  Term, 


not  have  believed  it  beyond  a  reasonable  doubt. — Pterson  v. 
State,  ante  p.  148. 

It  was  not  necessary  for  the  indictment  in  this  case  to 
negative  the  consent  of  the  minor's  parent,  guardian,  Ac,  or 
to  aver  that  the  gift  of  the  liquor  was  not  made  on  the  pre- 
scription of  a  physician :  these  are  matters  of  defense,  the 
burden  of  proving  which  is  upon  the  defendant. — Atkim  v. 
State,  60  Ala,  45.  But  these  unnecessary  averments  being 
in  the  indictment,  it  would,  to  say  the  least,  be  the  safer 
course  to  prove  them  on  another  trial. —  Gilmore  v.  State, 
ante  p.  154.     See,  also,  McGekee  v.  State,  5'i  Ala.  224. 

Reversed  and  remanded. 


Justice  V.  The  State. 

Indictment  for  Murder. 

1.  Proof  of  vnive. — In  a  criminal  case,  when  the  bill  of  exceptions 
purports  to  set  out  all  the  evidence,  and  does  not  show  that  the  venue 
was  proved,  thp  defendant  is  entitled  to  the  general  charge  on  the 
evidence,  and  its  refusal  is  reversible  error. 

2.  Diihig  (hclarati<ms  ax  evhhnice. — To  authorize  the  admission  of 
statements  by  the  deceased  as  dying  declarations,  it  is  not  enough  t4} 
show  that  he  died  very  soon  afterwards,  but  it  must  appear  that  he  wa.** 
conscious  of  his  condition,  though  no  particular  form  of  words  is  nec- 
essary ;  and  where  the  declarations,  as  in  this  case,  are  merely  ex- 
pressive of  great  pain,  requesting  that  a  doctor  be  sent  for,  and  say- 
ing that  he  could  not  stand  it  much  longer  unless  relieved,  they  are 
not  admissible. 

From  the  Circuit  Court  of  Geneva. 
.  Tried  before  the  Hon.  Jesse  M.  Carmichael. 

The  defendants  in  this  case,  James  J.  Justice  and  Henry 
W.  Elliott,  were  jointly  indicted  and  tried  for  the  murder  of 
Judge  Williams,  by  striking  him  with  a  fence-rail,  were  each 
convicted  of  murder  in  the  second  degree,  and  sentenced  to 
the  penitentiary  for  the  term  of  ten  years.  The  opinion 
states  the  points  reserved  by  the  bill  of  exceptions,  and  the 
material  facts  connected  with  them. 

T.  M.  Espy,  and  K.  H.  Walker,  for  appellants. — (1.)  The 
defendants  were  entitled  to  the  general  charge  on  the  evi- 
dence, because  the  venue  was  not  proved. — Bowdon  y.  State, 
91  Ala.  61;  Childs  v.  State,  55  Ala.  28;  Frank  v.  Stale,  40 
Ala.  9;  Clark  v.  State,  46  Ala.  307;  Sparks  v.  Stale,  59  Ala 
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;  Gooilen  v.  State,  55  Ala.  178;  Bain  v.  State,  61  Ala.  75. 
)  The  dying  declarations  ought  not  to  have  been  admit- 
l—Pvllidm  V.  State,  88  Ala.  1 ;  Hammil  v.  State,  90  Ala. 
7;  Yoimg  v.  State,  95  Ala.  5. 

Wm.  L.  Maiitin,  Attorney-General,  for  the  State. 

COLEMAN,  J. — The  defendants  were  convicted  of  mur- 
r  in  the  second  degree.  The  second  charge  requested  by 
3  defendants  was,  "that  if  the  jury  believe  the  evidence 
this  case,  they  must  find  the  defendants  not  guilty."  The 
II  of  exceptions  purports  to  set  out  all  the  evidence.  We 
ve  looked  carefully  through  the  bill  of  exceptions,  and 
ihough  there  is  a  mass  of  evidence  set  out,  the  venue  of 
e  offense  is  no  where  proven,  nor  any  evidence  from  which 
B  venue  could  be  legally  inferred.  When  this  is  the  con- 
tion  of  the  evidence,  the  defendant  may  take  advantage  of 
B  omission  by  a  request  for  a  general  affirmative  charge, 
lis  has  been  the  rule  too  long  now  to  depart  from  it — Hul)- 
rd  V.  State,  72  Ala.  164,  and  authorities  cited.  The  pre- 
>e  question  has  been  often  decided. — Chikls  v.  State,  55 
a.  28. 

As  the  case  must  be  reversed,  and  the  defendants  retried, 
5  feel  it  our  duty  to  consider  another  question ;  and  that 
lates  tp  the  admission  of  the  dying  cleclarations  of  the 
ceased.  On  account  of  the  character  of  this  kind  of  evi- 
nce, the  rule  requires  that  it  be  received  with  very  great 
ution,  and  that  the  primary  facts  upon  which  its  admissi- 
lity  depends  should  be  closely  scrutinized ;  and  although 
is  not  an  indispensible  pre-requisite  that  deceased  should 
so  many  words  express  his  conviction  that  he  was  in  ex- 
mis — that  death  was  impending — that  there  w^as  no  hope 
life — yet  the  judicial  mind  should  be  clearly  satisfied, 
:er  careful  consideration  of  all  the  circumstances,  that,  at 
e  time  the  declarations  were  made,  such  was  the  conviction 
the  mind  of  the  defendant.  Such  is  the  strict  rule  re- 
tired by  the  decisions  of  this  court. — Kilgore  v.  State,  74 
a.  1;  JVard  v.  State,  78  Ala.  441;  Ilmsey  v.  State,  87  Ala. 
1;  Yourujv,  State,  95  Ala.  5;  Hammil  v.  State,  90  Ala.  577. 
The  fact  that  deceased,  at  the  time  the  declarations  were 
wle,  was  in  extremis,  and  that  death  soon  followed,  are 
operly  considered ;  but  these  facts,  however  clearly  proven, 
>  not  alone  determine  their  admissibility.  Was  declarant 
nvinced  that  such  was  his  condition?  The  court  must 
termine  this  question,  and  upon  it  depends  their  admissi- 
lity.    This  is  no  part  of  the  province  of  the  jury.     When 
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they  have  been  admitted  by  the  court  as  evidence,  the  jurj 
considers  and  determines  their  weight  and  credibility  in 
connection  with  the  other  evidence,  just  as  if  the  deceased 
had  testified  to  the  same  facts  from  the  stand  in  their  pres- 
ence ;  but  the  jury  can  not  consider  the  credibility  of  the 
?rimary  facts  upon  which  their  admissibility  depended, 
'his  is  the  exclusive  province  of  the  court  Many  of  the 
charges  were  requested  under  a  misapprehension  of  this 
rule  of  law. 

To  show  the  condition  of  mind  of  the  deceased,  it  was 
proved  that  his  death  was  caused  by  a  blow  on  the  side  of 
the  head,  from  which  he  died  in  a  few  hours ;  that  within 
less  than  a  half  hour,  after  stating  the  circumstances  of  the 
diflSculty,  giving  the  names  of  the  defendants  as  the  guilty 
parties,  and  the  instrument  with  which  he  was  stricken,  and 
which  statements  were  admitted  in  evidence  against  the  ob- 
jection of  the  defendants,  the  deceased  used  the  following 
expressions,  as  testified  to,  indicative  of  the  condition  of 
his  mind :  "He  was  hurt  bad,  was  beat  to  death ;"  "my 
head  is  killing  me ;"  "run  and  tell  Jim  to  bring  the  doctor, 
my  head  is  killing  me ;"  "my  head  is  killing  me."  After  say- 
ing this,  he  begged  to  send  for  the  doctor.  He  complained 
of  being  "bad  off."  "Get  the  doctor  quick,  or  he  couldn't 
stand  it."  "He  said  his  head  was  broke;  his  head  was 
about  to  kill  him,  it  hurt  him  so  bad."  "After  saying  his 
head  was  killing  him,  he  told  his  brother  to  go  after  the 
doctor ;  that  he  wanted  the  doctor."  "There  is  where  Henry 
struck  me,  and  he's  nearly  killed  me."  "The  Justice  boys 
have  killed  me,  or  very  near  it."  "They  stopped  me  on  the 
road,  and  nearly  about  killed  me."  "The  Justice  boys 
stopped  me  over  on  the  road,  and  beat  me  and  nearly  about  to 
death."  We  have  stated  substantially  all  that  was  said  by 
the  deceased,  and  the  declarations  as  to  his  convictions  of 
impending  death.  The  evidence  is  fairly  conclusive,  that 
these  declarations  were  made  from  a  quarter  to  half  an  hour 
prior  to  the  time  before  he  told  them  to  go  for  the  doctor. 
Applying  the  rule  that  we  have  declared,  that  the  primary 
facts  should  be  closely  scrutinized  and  carefully  considered, 
and  that  such  testimony  must  be  received  with  great  cau- 
tion, and  is  to  be  rejected  unless  clearly  satisfactory  to  the 
judicial  mind,  we  are  of  opinion  they  were  improperly  ad- 
mitted. They  evince  great  physical  suffering ;  a  fear,  per- 
haps, that  the  result  would  be  fatal.  There  was  no  direct 
expression  to  the  effect  that  he  expected  and  was  convinced 
that  such  would  be  the  effect  of  the  blow.  The  expressions, 
they  had  "about  killed  me,"  "nearly  about  beat  me  to  death," 
Vol.  xoiz. 
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and  the  subsequent  request  that  they  '*^et  the  doctor  quick, 
or  he  couldn't  stand  it, '  tend  to  show  that  he  was  not  con- 
vinced that  death  was  certain  or  impending.  As  was  said 
in  Young  v.  Stnte,  95  Ala.  5,  "A  just  and  salutary  adminis- 
tration of  the  law  requires  that  courts  should  have  due  re- 
gard to  the  rules  and  limitations  placed  upon  declarations 
made  by  a  person  in  the  absence  of  the  defendant  against 
whom  they  are  oflFered,  and  in  regard  to  which  he  has  had 
no  opportunity  to  cross-examine  declarant." 

Wnat  we  have  said  will  probably  be  sufficient  to  guide 
the  court  upon  another  trial. 

Reversed  and  remandedl 


Sewell  V,  The  Mitate. 

Prosecution /m*  Carrying  Concealed  Weapons, 

1.  Weapons  found  on  search  of  -person  vmhr  arrest. — Whether  a  con- 
viction may  be  had  for  carrying  concealed  weapons  (Code,  $  3775),  on 
evidence  snowing  that  a  pistol  was  found  concealed  on  the  defendant's 
person  by  a  person  who  assisted  in  searching  him  while  in  custody 
under  an  illegal  arrest,  is  not  decided,  because  it  does  not  appear 
that  the  arrest  was  in  fact  illegal,  and  a  part  of  the  evidence  objected 
to  was  legal. 

Fbom  the  County  Court  of  Geneva. 
Tried  before  the  Hon.  Jere  MERBrrr. 

John  A.  Ragland,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

HEAD,  J. — State's  witness,  Joe  Davis,  testified  that  he 
saw  defendant  with  a  pistol  concealed  about  his  person ; 
"that  he  discovered  it  while  he  was  assisting  the  constable 
in  making  an  arrest  on  the  defendant's  person;"  that  de- 
fendant gave  one  of  his  pistols  to  the  constable,  on  demand 
made  by  constable  ;  that  the  constable  had  no  warrant  for 
the  arrest  of  defendant,  but  arrested  him  for  a  violation  of 
section  3757  of  the  Criminal  Code  of  1886,  and  found  a  pistol 
in  his  pocket.  We  have  copied  substantially  the  slanguage 
of  the  witness,  as  disclosed  l)y  the  bill  of  exceptions.  The 
defendant  moved  to  exclude  all  the  above  testimony,  on  the 
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ground  that  the  pistol  was  discovered  by  said  witness  while 
making  or  assisting  in  making  an  unlawful  arrest,  and  ex- 
cepted to  the  overruling  of  the  motion.     The  fact  that  the 
concealed  pistol  was  discovered  by  the  witness  whilst  he  was 
assisting  the  constable  in  making  an  unlawful  arrest  of  the 
defendant,  did  not  necessarily  render  the  testimony  of  the 
witness  inadmissible.     We  presume  the  objection  is  based 
upon   the   proposition,  that  the  discovery  of  the  guilt  was 
brought  about  by  the  unlawful  exercise  of  official  authority 
and  power  on  the  part  of  the  constable,  and  that  it  would  l>e 
against  public  policy,  if  not  an  invasion  of  a  constitutional 
immunity  of  the  citizen,  to  suffer  information  so  obtained  to 
be  used  against  the  defendant.     This  case  does  not  call  for 
any  decision  on  that  subject ;  and  we  declare  no  rule  touch- 
ing the  admissibility  of  information  so  obtained.     We  refer 
to  Ckistanq  v.  St(Ue,  83  Ala.  29  ;  Terry  v.  Siafe,  90  Ala.  635 ; 
Scott  V,  State,  94  Ala.  80,  and  French  v.  State,  94  Ala.  93.    In 
the  first  place,  it  does  not  appear  that  the  arrest  was  unlaw- 
ful.    An  officer  may  arrest  a  person,  without  warrant,  for 
any  public  offense  committed  in  his  presence. — Code,  §  4262. 
For  aught  that  appears,  this  arrest  was  of  that  character. 
In  the  second  place,  it  may  well  be  inferred  from  this  wit- 
ness' testimony,  that  the  discovery  of  the  concealed  pistol 
by  the  witness  had  no  relation  to  any  act  done  by  the  con- 
stable  in  or   about  making  the  arrest.     The  fact,  as  shown 
hj  at  least  a  distinct  part  of  the  testimony  objected  to,  was 
simply  that  the  discovery  occurred  while   the  witness   was 
assisting  in  making  the  arrest.     The  motion  to  exclude  went 
to  the  whole  testimony.     If  any  part  of  it  was  admissible, 
the  motion  was  properly   overruled.     Such  was  the   case 
here. 

There  was,  also,  a  general  motion  to  exclude  all  the  testi- 
mony of  the  witnesses,  Ed  and  Jesse  White,  and  the  bill  of 
exceptions  shows  that  the  testimony  of  Ed  White  is  not  set 
out.  We  can  not,  therefore,  pass  upon  its  admissibility. 
The  motion  was  general,  including  that  as  well  as  the  testi- 
mony of  Jesse  White. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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Holcoiiibe  V.  The  il^tate. 

Scire  Facias  against  Bail,  or  Forfeited  Recognizance, 

1.  DeHcription  of  case  i n  judgment  nui  and  Hci.fa — In  proceeding8 
agHinst  bail  on  a  forfeited  recognizance,  great  particularity  is  not  re- 
quired, and  technical  objections  for  want  of  form  are  not  available, 
if  the  pai-ticular  case  is  made  to  appear  to  the  court  (Code,  ^  4331) ; 
and  where  the  name  of  the  case  is  correctly  stated  in  the  judgment 
niiti  and  the  scire  faciasy  followed  by  the  wovds '"Indictment  for  hurg- 
Inry'^  it  is  not  necessary  that  they  should  recite,  as  a  fact,  that  an  in- 
dictment for  burglary  has  been  found. 

2.  Correnpondence  of  commitment  and  indictment  in  description  of  of- 
feitHc. — When  the  defendant  was  bound  over  to  answer  an  indictment 
for  'burglary  and  grand  larceny,''  and  an  indictment  is  found  against 
him  for  either  or  both  of  those  offenses,  his  bail  are  equally  bound 
for  his  appearance. 

3.  Order  for  Itail  after  transfer  of  defetidant  for  safe-keeping  to  another 
county. — When  the  custody  of  the  defendant,  after  commitment  but 
before  indictment  found,  is  transferred  to  another  county  for  safe- 
keeping, and  he  there  makes  application  for  bail,  the  order  admitting 
him  to  bail  is  properly  indorsed  on  the  cop  -warrant  annexed  to  the 
sheriff's  return,  and,  if  it  requires  the  bail-bond  to  be  *' payable  and 
conditioned  as  required  by  Jaw,"  it  sufficiently  shows  that  he  is  re- 
quired to  appear  at  the  proper  court  of  the  county  in  which  he  was 
committed,  although  it  does  not  specify  the  name  of  the  particular 
court  or  county. 

4.  Same.—lu  such  case,  tlie  order  admitting  to  bail  is  properly  ad- 
dressed and  given  to  the  sheriff  who  has  the  defendant  in  his  custody, 
and  bail  is  to  be  taken  by  him,  although  it  binds  the  defendant  to  ap- 
pear and  answer  an  indictment  in  the  county  in  which  he  was  com- 
mitted. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  John  B.  Tally. 

"The  defendant  Holcorabe,  with  other  co-defendants,  was 
committed  by  a  magistrate  to  the  jail  of  Marshall  county,  on 
a  charge  of  burglary  and  grand  larceny.  Their  commitment 
was  formal  and  regular,  but  the  magistrate  failed  to  indorse 
on  the  viittinius  the  amount  of  bail  required  of  the  defend- 
ants. The  jail  of  Marshall  being  an  unsafe  place  for  the 
confinement  of  defendants,  they  were  duly  transferred  to  the 
jail  of  the  county  of  Madison.  While  there  imprisoned,  on 
the  4th  of  April,  1890,  the  defendant,  Richard  Holcombe, 
through  another,  sued  out  a  writ  of  hal)ea.s  corpus  before 
Hon.  H.  C.  Speake,  judge  of  the  8th  judicial  circuit,  against 
Robert  E.  Murphy,  the  sheriff  and  jailor  of  Madison  county, 
the  object  of  which  was  to  have  his  bail  tixed,  that  he  might 
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give  it,  and  be  enlarged.  The  sheriff  made  his  return,  and 
attached  thereto  a  copy  of  the  mittimus  of  the  committing 
magistrate,  in  Marshall  county,  as  the  cause  of  his  detention 
of  defendant.  On  the  hearing  of  the  application,  the  judge 
made  the  following  order  :  'It  appearing  to  my  satisfaction, 
that  the  offense  with  which  the  said  Eichard  Holcombe  is 
charged  is  bailable,  and  the  said  Eichard  Holcombe  having 
waived  an  examination  into  the  facts,  it  is  ordered,  that  the 
said  Eichard  Holcombe  be  admitted  to  bail,  on  executing  a 
bond  in  the  sum  of  one  thousand  dollars,  payable  and  con- 
ditioned as  required  by  law,  with  security  to  be  approved 
by  the  sheriff  oi  Madison  county,  Alabama.' 

"Pursuant  to  this  order,  and  on  the  same  day  it  was  made, 
the  defendant  was  admitted  to  bail  by  said  sheriff,  on  his 
entering  into  a  bail-bond  in  the  sum  prescribed,  with  de- 
fendants, W.  P.  Newman  and  M.  C.  Baldridge  as  sureties, 
conditioned,  that  'said  Eichard  Holcombe  should  appear  at 
the  next  term  of  the  Circuit  Court  of  Marshall  county,  Ala- 
bama, and  from  term  to  term  thereafter,  until  discharged  by 
law,  to  answer  a  prosecution  pending  in  said  court  against 
him  for  burglary  and  grand  larceny.* 

"The  sheriff  returned  the  bail-bond,  and  all  the  papers  in 
the  habeas  corpus  case,  to  the  circuit  clerk  of  Marshall  county 
before  the  first  day  of  the  next  succeeding  fall  term  of  the 
Circuit  Court  of  said  county,  for  1890 ;  at  which  term,  the 
grand  jury  of  said  county  and  court,  returned  two  bills  of 
indictment  against  said  Holcombe,  one  for  burglary  and 
the  other  for  grand  larceny,  being  for  the  same  offenses  for 
which  he  was  charged  and  bound  over  by  said  committing 
magistrate,  and  to  answer  which,  he  gave  said  undertaking 
in  bail  to  the  sheriff  of  Madison  county.  The  said  Eichard 
Holcombe  failed  to  appear  at  that  term  of  the  said  Circuit 
Court,  and  a  judgment  nisi  was  rendered  against  him  and 
his  said  sureties  on  said  bail-bond,  in  the  indictment  for 
burglary;  and  at  a  succeeding  term,  the  same,  after  due 
notice,  was  made  final." 

"The  defendants  made  separate  motions,  each  based  on 
the  same  grounds,  (1)  to  set  aside  the  judgment  nisi;  (2)  to 
dismiss  the  scire  facias;  and  (3)  to  quash  the  recognizance 
of  bail ;  and  on  the  same  grounds  on  which  they  based  said 
motions,  they  also  demurred  to  said  judgment  nisi'' 

Brown  &  Street,  for  appellants. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 
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HARALSON,  J. — L  The  first  ground  urged  against  the 
idgment  nim  and  scire  facias  is,  that  they  do  not  show  that 
Qy  indictment  had  been  found  against  the  defendant,  Hol- 
3rabe.  But,  this  objection  is  technical,  and  not  meritori- 
as.  The  judgment  nisi  and  scirt  facias  are  each  headed, 
The  State  v.  Richard  Holcomlfe,  et  al.  Indictment  for  bur- 
lary."  Great  particularity  is  not  required  in  such  pro- 
3edings,  and  the  legislature  has  taken  care  to  provide 
gainst  technical  defenses  of  this  character,  to  such  under- 
ikings.  The  essence  of  all  undertakings  of  bail  is  the 
ppearance  of  defendant  at  court,  and  the  bail  is  forfeited 
y  the  failure  of  defendant  to  appear,  although  the  oflfense, 
idgment  or  other  matter  is  incorrectly  described  therein, 
':  the  particular  matter  or  case  to  which  the  undertaking  is 
pplicable,  is  made  to  appear  to  the  court. — Code,  §  4431 ; 
ianna's  Case,  60  Ala.  100 ;  Vassar's  Case,  32  Ala.  586 ;  El- 
refTs  Case,  31  Ala.  393. 

IL  For  the  same  reasons,  objections  2-5  can  not  be  sus- 
dned.  They  proceed  upon  the  idea,  that  because  the  de- 
^ndant  was  bound  over  to  answer  an  indictment  for  "bur- 
lary  and  grand  larceny,"  therefore,  if  the  indictment  was 
3r  either,  or  both,  separately,  and  not  jointly,  the  bail-bond 
I  not  applicable  to  such  a  finding  of  the  grand  jury.  The 
action  of  the  Code,  to  which  we  have  above  referred,  as 
ras  held  by  this  court,  in  Gresharas  Case,  48  Ala.  627,  must 
^  taken  to  apply  to  cases  in  which  the  indictment  embraces 
r  includes  the  particular  offense  mentioned  in  tie  under- 
aking  of  bail ;  as  an  indictment  for  manslaughter,  in  an 
indertaking  of  bail  for  murder ;  or,  as  here,  for  burglary, 
D  one  for  burglary  and  grand  larceny.  The  indictment,  in 
.  proper  case,  might  have  included  both,  or  either. — BeU  & 
Murray  s  Case,  48  Ala.  694. 

in.  The  6th-8th  and  12th  grounds  question  the  authority 
)f  the  judge  who  ordered  the  sheriff  of  Madison  county  to 
ake  bail,  and  the  competency  of  the  sheriff  to  take  it,  in 
)bedience  to  such  order.  The  judge  had  the  defendant  be- 
ore  him  on  habeas  corprcs,  for  the  purpose,  as  is  manifest,  of 
ixing  his  bail,  which  the  magistrate  who  committed  him, 
leglected  to  do.  In  all  cases  coming  before  a  judge  on 
^uweas  corpus,  if  it  is  found  the  applicant  has  committed  no 
)ffen8e,  he  is  discharged ;  but,  if  it  is  ascertained  he  has 
xtmmitted  one,  and  it  is  bailable,  he  must  be  admitted  to 
bail,  on  offering  sufficient  bail ;  or,  the  amount  required, 
oaust  be  indorsed  on  the  warrant,  as  well  as  the  court  to 
«rhich  he  is  required  to  appear,  and  he  may  be  afterwards 
iischarged  by  the  sheriif  of  the  county,  on  giving  bail,  in 
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the  amount  so  required. — Code,  §4782.  Here,  the  judge,  as  is 
shown,  indorsed  his  order  upon  the  copy  of  the  mittimus, 
which  was  made  an  exhibit  to  the  petition.  It  is  objected, 
he  did  not  indorse  it  on  the  warrant.  That  is  the  very  paper 
he  did  indorse  it  on, — the  warrant  of  the  sheriflf  to  detain 
him,  the  mittimus, — for  the  original  never  accompanies  the 
writ,  or  the  return  of  the  sheriff  to  the  writ  of  Jiabeas  corpus^ 
but  a  copy  of  it.  The  jailer  keeps  the  original. — Code, 
§  4775.  Besides,  the  requirement  is  merely  directory. — Cd- 
Mans  Gtise,  60  Ala.  65 ;  MerriWs  Case,  46  Ala.  82. 

The  order  prescribed  the  amount  of  bail — $1,000 — and, 
in  substance,  prescribed  the  court  to  which  the  defendant, 
should  make  his  appearance.  The  order  was,  that  defend- 
ant, Holcombe,  be  admitted  to  bail,  in  the  sum  prescribed, 
"payable  and  conditioned  as  required  by  law,  with  securi- 
ties to  be  approved,"  &c.  The  inittimiLs,  under  which  he 
was  held,  a  copy  of  which,  as  has  been  stated,  was  attached 
to  the  writ  of  hai)eas  corpus,  under  which  the  jud^e  was  pro- 
ceeding to  fix  bail,  made  known  the  court  to  which  he  was 
bound  to  appear,  and  the  order  was  indorsed  on  that  paper. 
The  order,  and  the  warrant  or  mittimus  on  which  it  was 
written,  went  together  to  the  sheriff,  as  one  paper.  He  had 
no  difficulty,  nor  did  the  defendant,  in  understanding  from 
the  two,  to  which  court  he  was  to  be  bound  over.  That  section 
of  the  Code,  4782,  was,  therefore,  substantially  complied 
with,  in  all  that  was  done. 

IV.  But,  it  is  objected,  that  the  order  ought  to  have  been 
given  to  the  sheriff  of  Marshall,  to  the  Circuit  Court  of 
which  county  the  defendant  was  bound  to  appear,  and  not 
to  the  sheriff  of  Madison.  It  was  with  the  sheriff  of  Madison, 
however,  and  not  of  Marshall,  the  judge  was  dealing.  He 
had  no  authority,  by  virtue  of  the  proceeding  before  him, 
over  the  latter,  but  he  had  over  the  former. — Duiilxir  v.  Fra- 
zei',  78  Ala.  529.  If  the  judge  had  refused  bail,  his  action 
was  subject  to  review  by  this  court.  Section  4413  of  the 
Code  provides,  that  when  an  application  of  the  kind  is 
refused  in  vacation,  the  evidence  may  be  set  out  on  excep- 
tions, and  application  made  thereon  to  the  Supreme  Court 
And,  if  the  Supreme  Court  grants  the  bail,  its  order  must 
fix  the  amount  required,  and  direct  the  same  to  be  taken  by 
the  chancellor  or  judge  to  whom  the  primary  application 
was  made,  or  by  the  sheriff  of  the  county  in  lahich  the  defendant 
is  confined, — Code,  §  4414.  If,  therefore,  bail  had  teen  re- 
fused by  the  judge,  and  his  action  had  been  reviewed  by 
this  court,  and  bail  allowed,  we  would,  in  such  case,  have 
ordered  the  sheriff  of  Madison  to  take  the  baoL     Such  an 
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order  would  be,  to  require  that  to  be  done,  which,  in  the 
first  instance,  ought  to  have  been  done,  and  which  the  judge 
erroneously  refused  to  do,  clearly  showing  that  the  sheriff 
of  Madison,  who  had  the  custody  of  defendant,  was  the 
proper  officer  to  be  ordered  to  take  the  bail. 

V.  The  criticism  on  the  bail-bond,  that  it  is  imperfect, 
and,  therefore,  invalid,  because  the  words,  "the  offense  of," 
do  not  appear  in  the  bond,  as  they  do  in  the  form  laid  down 
in  the  Code,  before  the  word,  burglary, — making  it  read,  "to 
answer  for  the  offense  of  burglary,"  instead  of,  "for  bur- 
glary*'— can  not  be  sustained.  What  is  the  difference  in  the 
undertaking  with  or  without  these  words  ?  Who  was  mis- 
led by  their  omission  ?  The  word  burglary,  ex  vi  termini, 
imports  an  offense. 

W  hat  we  have  said  is  sufficient  to  dispose  of  all  the  other 
objections  raised  by  defendants.  There  is  no  error  in  the 
record,  and  the  judgment  must  be  affirmed. 


Roberson  v.  The  State. 

Prosecution  for  Selling  Liquor  UnlatofuUy, 

1.  Charges  as  to  reasonable  doubt  and  sufficiencij  of  evidence, — A 
charge  requested  in  a  criminal  case,  instructing  the  jury  that  they 
must  acquit  the  defendant,  unless  the  evidence  satisfies  them  of  his 
guilt  *beyond  a  reasonable  doubt  and  a  moral  certainty,"  is  properly 
refused. 

2.  Argumentive  charges  are  properly  refused. 

3.  Abstract  charges  are  properly  refused ;  and  a  charge  requested  is 
abstract,  when  it  is  partly  basea  on  facts,  hypothetieally  stated,  of 
which  there  is  no  evidence  whatever. 

4.  What  constitutes  sale  of  liquor. — A  witness  for  the  prosecution 
having  testified  that,  on  being  told  by  a  friend  "where  he  could  find 
something  to  drink,"  he  went  into  the  defendant's  barber-shop, 
passed  him  standing  in  the  door,  found  a  bottle  of  whiskey  in  a  box, 
put  it  in  his  pocket  and  carried  it  away,  leaving  a  half-dollar  on  the 
chair;  the  jury  may  infer  from  these  facts  that  a  sale  of  the  liquor 
was  intended  and  consummated,  though  nothing  was  said  between 
the  parties,  and  the  defendant  did  not  see  the  witness  take  the  bottle. 
But  there  could  be  no  sale  without  the  defendant's  knowledge  and 
consent,  express  or  implied  ;  and  if  he  neither  saw  the  witness  take 
the  bottle,  nor  knew  that  he  took  it  and  left  the  money  for  it,  his 
subsequent  use  of  the  money  in  buying  another  bottle  of  liquor 
would  not  make  him  guilty. 

From  the  County  Court  of  Shelby. 
Tried  before  the  Hon.  John  Leeper. 
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On  the  trial  of  this  case,  as  the  bill  of  exceptions  states, 
the  prosecution  introduced  one  Baldwin  as  a  witness,  who 
testified  that  he  was  in  Columbiana  one  day,  during  the 
period  covered  by  the  indictment,  and,  meeting  one  Sam- 
mons  on  the  street,  asked  him  '^if  he  knew  where  he  could 
find  something  to  drink;*'  that  Sam mons  told  him  "there 
was  something  in  a  box  in  Roberson's  [defendant's]  barber- 
shop;" that  he  at  once  went  to  the  shop,  passed  the  de- 
fendant at  the  door,  who  was  standing  with  his  face  to  the 
street,  walked  up  to  the  box,  took  a  bottle  from  it,  placed  it 
in  his  pocket,  and  walked  out,  having  put  a  half-dollar  in 
the  baroer's  chair ;  that  defendant  said  nothing  to  him  as 
he  came  in,  and  did  not  look  around  at  him,  but  said,  as  he 
passed  out,  "I  don't  know  what  I  will  have  to  do  with  you," 
to  which  he  (witness)  made  no  reply.  He  further  testified 
that  he,  with  Sammons  and  others,  walked  out  of  the  town, 
and  drank  the  contents  of  the  bottle,  which  was  labelled 
"Plantation  Bitters;"  that  the  bottle  was  not  quite  full, 
and  that  they  did  not  agree  as  to  the  character  of  the 
liquor — whether  it  was  whiskey  or  some  kind  of  bitters. 
Sammons,  another  witness  for  the  prosecution,  testified  as 
to  the  company  drinking  the  contents  of  the  bottle,  and  dis- 
cuBsin  -  the  character  of  the  liquor.  The  defendant  then 
testified  for  himself,  that  when  Baldwin  entered  his  shop, 
early  in  the  morning  on  the  day  mentioned,  he  was  standing 
in  the  door  looking  out  into  the  street;  that  Baldwin  walked 
by  rapidly,  and  immediately  came  out  again,  but  said  noth- 
ing; that  he  did  not  look  back  to  see  what  Baldwin  was 
doing,  and  did  not  know  what  he  was  doing ;  that  he  went 
back  to  the  bos.  after  Baldwin  left,  intending  to  take  a  drink 
out  of  the  bottle,  and,  not  finding  it  in  the  box,  "came  to 
the  conclusion  that  Baldwin  had  taken  it;"  that,  on  looking 
around,  he  found  a  half-dollar  lying  on  his  chair ;  that  he 
took  the  money,  and  went  to  the  store  of  one  McLean,  from 
whom  he  had  bought  the  bottle,  and  with  it  bought  another 
bottle  of  the  same  bitters ;  that  the  bottle  contained  "Plan- 
tation Bitters,"  and  he  had  taken  one  drink  out  of  it  before 
breakfast ;  "and  that  he  had  never  at  any  time  sold,  given 
or  otherwise  disposed  of  any  spirituous,  vinous  or  malt 
liquors  to  said  Baldwin." 

This  being  "all  the  evidence  in  the  case,"  the  defendant 
asked  the  court  to  give  the  general  charge  in  his  fjivor,  and 
excepted  to  its  refusal,  in  his  closing  argument  to  the 
jury,  the  solicitor  having  said,  "Consider  how  many  widows 
and  orphans  are  made  by  the  illegal  sale  and  hellish  traffic 
in  whiskey,"  the  defendant  asked  a  charge  in  these  words: 
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(2.)  "No  matter  how  maDy  widows  and  orphans  the  illegal 
sale  of  whiskey  makes,  and  how  hellish  the  traffic  is,  it  is 
the  duty  of  the  jury  to  find  the  defendant  not  gnilty,  unless 
the  evidence  convinces  them  beyond  a  reasonable  doubt  and 
a  moral  certainty  that  he  sold,  gave  away,  or  otherwise  dis- 
posed of  liquor  to  said  Baldwin."  The  court  refused  to 
give  this  charge,  and  the  defendant  excepted ;  and  he  also 
excepted  to  the  refusal  of  each  of  the  following  charges, 
which  were  asked  by  him  in  writing:  (3.)  "If  the  jury 
believe  from  the  evidence  that  the  defendant  had  in  a  box 
in  his  shop  a  bottle  marked  Plantation  Bitters,  which  he 
had  obtained  from  DIcLean,  and  that  the  bottle  contained 
>rye  whiskey,  but  that  defendant  had  no  knowledge  of  its 
lieing^  whiskey,  and  bought  it  for  bitters,  and  that  Baldwin 
got  said  bottle, — then  they  must  find  defendant  not  guilty." 
(4.)  "If  the  jury  believe  from  the  evidence  that  Baldwin 
went  into  the  defendant's  barber-shop,  and  got  out  of  a  box 
a  bottle  marked  Plantation  Bitters,  and  threw  a  half-dollar 
in  the  chair,  and  that  defendant  was  then  standing  in  the 
door  facing  the  street,  and  did  not  see  said  Baldwin  get  the 
bottle,  then  they  must  find  him  not  guilty."  (5.)  "If  the 
jury  believe  from  the  evidence  that  the  defendant  had  in  a 
box  in  his  shop  a  bottle  of  whiskey  which  he  had  got  for 
his  own  use,  and  that  he  did  not  tell  Baldwin  to  get  the 
bottle,  nor  sell  it  to  him,  but  that  Baldwin  went  into  the 
shop,  took  the  bottle  of  whiskey,  and  left  a  half-dollar  in 
the  chair,  and  that  defendant  did  not  see  him  get  the  bottle, 
then  thev  must  find  him  not  guilty."  (6.)  "If  the  jury 
believe  tnat  Baldwin  went  into  defendant's  shop,  and,  with- 
out his  knowledge,  took  a  bottle  of  whiskey  which  belonged 
to  defendant,  and  left  a  half-dollar,  then,  when  defendant 
discovered  that  the  bottle  had  been  so  taken,  he  had  a  right 
to  take  the  money  and  get  another  bottle ;  that  this  would 
not  make  him  guilty,  and  if  this  is  all  the  evidence  shows, 
they  should  find  him  not  guilty." 

Browne,  McMillan  &  Leepeb,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

STONE,  C.  J.— The  defendant  was  prosecuted  "for  sell- 
ing, giving  away,  or  otherwise  disposing  of  spirituous, 
vinous  or  malt  liquors,  without  a  license  and  contrary  to 
law."  The  proceeding  is  under  a  local  prohibition  law. 
Act  approved  February  28,  1881 ;  Sess.  Acts,  148. 

We  can  not  say  there  was  no  testimony  tending  to  show 
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that  defendant  sold  a  bottle  of  spirituous  liquor  in  the 
town  of  Columbiana,  Shelby  county,  within  twelve  months 
before  the  commencement  of  the  present  prosecution.  Its 
sufficiency  was  a  question  for  the  jury.  The  County  Court 
did  not  err  in  refusing  to  give  the  first  charge  asked  by 
defendant. 

There  was  no  error  in  refusing  any  of  the  charges  2,  3,  4 
and  5,  as  the  same  were  asked  by  defendant.  Charge  No.  2 
is  not  only  argumentative,  but  it  exacts  too  high  a  grade  of 
proof  as  a  condition  of  conviction.  It  sought  to  have  the 
jury  instructed  that  they  must  find  the  defendant  not  guilty, 
unless  the  evidence  convinced  them  "beyond  a  reasonable 
doubt  and  a  moral  certainty"  of  his  guilt  To  justify  con- 
viction of  a  public  offense,  whether  it  be  crime  or  misde- 
meanor, the  testimony  must  convince  beyond  a  reasonable 
doubt,  but  there  is  no  recognized  rule  that  it  must  be  beyond 
a  moral  certainty.  Possibly,  there  is  an  error  in  transcrib- 
ing, but  we  must  deal  with  the  language  as  we  find  it  A 
correction  of  this  clause,  however,  would  not  put  the  court 
in  error  for  refusing  to  give  it  The  objection  that  it  is  an 
argument  would  still  remain. — Shepperd  v.  State,  94  Ala. 
102;  3fitchell  v.  State,  lb.  68;  Hornsby  v.  State,  lb.  56; 
Chatham  v.  State,  92  Ala.  47;  Brassell  v.  State,  91  Ala.  45; 
Brantley  v.  State,  lb.  47;  Kirby  v.  State,  89  Ala.  63;  Pellum 
V.  State,  lb.  28. 

Charge  No.  3  states  as  one  constituent  of  its  hypothesis, 
that  though  the  bottle  labelled  "Plantation  Bitters"  may 
have  contained  whiskey,  yet,  if  "defendant  had  no  knowl- 
edge of  its  being  whiskey,  and  bought  it  for  bitters,"  &c. 
The  defendant  was  examined  as  a  witness,  and  he  testified 
that  he  Jiad  taken  one  drink  out  of  the  bottle,  not  long  be- 
fore the  alleged  sale  of  it  He  did  not  testify  to  a  want  of 
knowledge  that  it  was  whiskey,  nor  was  there  any  testimony 
tending  to  prove  such  want  of  knowledge.  The  court  does 
not  err  in  refusing  a  charge,  if  any  part  of  its  hypothesis  of 
facts  has  no  testimony  in  its  support — Pollak  v.  Davidson, 
87  Ala.  551 ;  Kidd  v.  State,  83  Ala.  58. 

Charge  No.  4  claims  defendant's  acquittal,  if  he  "did  not 
see  Baldwin  get  the  bottle"  out  of  a  box  in  defendant's 
shop,  although  Baldwin,  when  he  went  in  and  obtained  the 
bottle,  "threw  a  half-dollar  in  the  chair."  Not  seeing  Bald- 
win get  the  bottle,  was  by  no  means  conclusive  that  he  did 
not  sell — intentionally  sell  to  him — the  bottle  with  its  con- 
tents.    This  charge  was  rightly  refused. 

Charge  J^  claims  an  acquittal  on  the  postulates,  that  de- 
fendant neither  told  Baldwin  to  get  the  Dottle,  nor  saw  him 
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get  it  Neither  of  these  was  absolutely  essential  to  the 
making  of  a  valid  contract  of  sale.  Conduct  is  frequently 
as  expressive  of  the  intention  of  parties  as  spoken  wordfs 
could  be.  It  was  for  the  jury  to  determine,  under  all  the 
evidence,  whether  the  intention  of  the  parties  was  a  part- 
ing with  the  ownership  by  Roberson,  and  a  purchase  and 
payment  by  Baldwin.  If  this  was  the  intention,  though 
only  evidenced  by  their  conduct  and  not  in  words,  and  if 
the  evidence  satisfied  the  iury  beyond  a  reasonable  doubt 
that  such  was  the  intended  transaction  between  them,  then 
that  constituent  element  of  the  offense  was  made  out.  The 
trial  court  did  not  err  in  refusing  this  charge. 

Defendant  testified  in  his  own  behalf,  and  gave  his  ver- 
sion of  the  transaction.  Charge  No.  6  makes  the  substance 
of  that  version  its  hypothesis,  and  asks  the  court  to  in- 
struct the  jury,  ''if  tnis  is  all  the  evidence  shows,  the  jnrj 
should  find  him  [defendant]  not  guilty.*'  It  is  manifest,  if 
what  that  charge  hypothesizes  constitutes  all  the  defendant 
intentionally  did,  he  was  not  guilty.  It  would  be  for  the 
jury  to  determine,  under  all  the  eviaence  and  circumstances, 
whether  that  was  all  he  intentionally  did ;  in  other  words, 
whether  without  his  knowledge,  either  expressed  or  implied, 
Baldwin  took  the  bottle  and  left  a  half-dollar  in  its  stead. 
If  this  was  the  case — the  entire  case — there  was  no  inten- 
tional sale,  and  no  violation  of  the  law.  This  charge  ought 
to  have  been  given. 

Beversed  and  remanded.  The  defendant  to  remain  in 
custody  until  discharged  by  due  course  of  law. 


Culver  V.  The  State. 

Prosecution  for  Selling  lAquor  mthotU  License, 

1.  Charge  a4i  to  reasonable  doubt,  or  sufficiency  of  evidence. — To  justify 
a  conviction  in  a  criminal  case,  the  evidence  must  exclude,  noV'every 
hypothesis,'' but  every  renmnable  hypothesis,  except  that  of  guilt ; 
and  a  charge  requested,  which  requires  that  it  shall  exclude  *'every 
hypothesis  but  that  of  the  defendant's  guilt/'  is  properly  refused. 

From  the  Criminal  Court  of  Pike. 
Tried  before  the  Hon.  Wm.  H.  Pabes. 

HuBBABD,  WiLKEBSON  k  HuBBABD,  for  appellant 
19 
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(Wilson  V.  The  State.] 
Wm.  L.  Martin,  Attorney-General,  for  the  State. 

MoCLELLAN,  J. — ^Defendant  was  prosecuted  for  selling 
vinous  or  spiritous  liquors  without  a  license.  Two  witne^^s 
testified  to  every  fact  necessary  to  make  out  the  case  as 
charged.  Whatever  the  evidence  to  the  contrary  may  have 
been,  clearly  this  was  not  a  case  for  the  affirmative  charge 
requested  by  defendant     It  was  properly  refused. 

The  only  other  exception  reserved  went  to  the  refusal 
of  the  court  to  give  the  following  charge :  "Unless  the 
evidence  against  the  prisoner  should  be  such  as  to  exclude 
to  a  moral  certainty  every  hypothesis  but  that  of  his  guilt 
of  the  offense  imputed  to  him,  they  [the  jury]  must  find  him 
not  guilty."  This  charge  exacts  too  high  a  degree  of  con- 
viction. The  law  does  not  require  that  the  evidence,  to 
justify  a  verdict  of  guilt,  shall  exclude  every  other  hypoth- 
esis out  that  of  guilt,  but  only  every  other  reascmable  hypoth- 
esis.—Li^fle  v.  State,  89  Ala.  99. 

The  judgment  of  the  Criminal  Court  must  be  affirmed. 


Wilson  V,  The  State. 

Prosecution /or  Assaidt  with  Knife, 

1.  Warrant  of  arrest. — A  warrant  of  arrest  issued  by  a  justice  of  the 
peace,  directed  to  "any  lawful  officer  of  the  State,"  is  in  proper  form 
(Crim.  Code»  §§4259,  4397);  and  if  made  returnable  to  the  "Pike 
County  Criminal  Court,"  instead  of  the  "Criminal  Court  of  Pike 
county,"  the  variance  is  immaterial. 

2.  Defects  in  warrant  of  arrest y  in  matters  of  form,  are  not  sufficient 
to  quash  the  complaint,  or  affidavit  on  which  the  prosecution  is 
founded. 

3.  Assault  with  knife. — A  conviction  may  be  had  for  an  assault  with 
a  knife  (Code,  §  3747),  on  proof  that  the  defendant,  during  an  alterca- 
tion with  the  prosecutor,  advanced  on  him  with  a  drawn  knife,  but 
was  st(»pped  by  a  bystander,  and  did  not  get  nearer  to  him  than  "five 
or  six  feet,"  nor  attempt  to  cut  him. 

From  the  Criminal  Court  of  Pike. 

Tried  before  the  Hon.  Wm.  H.  Parks. 

The  defendant  in  this  case  was  prosecuted  for  an  "assault 
with  a  knife  on  the  person  of  R.  L.  Ellis."  The  prosecu- 
tion was  commenced  before  a  justice  of  the  peace,  by  an 
affidavit  made  by  said  Ellis;  and  the  justice  thereupon  issued 
a  warrant  of  arrest,  directed  to  "any  lawful  officer  of  the 
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state,"  and  returnable  to  the  "Pike  County  Criminal  Court." 
On  the  trial,  the  defendant  moved  to  quash  the  warrant,  "on 
the  ground  that  it  was  not  in  proper  form;"  and  he  excepted 
bo  the  overruling  of  this  motion.  Said  Ellis,  the  only  wit- 
Qess  examined  on  the  part  of  the  prosecution,  testified  that 
the  defendant,  during  an  altercation  between  them  about  a 
small  account,  "drew  his  knife,  and  advanced  to  within  two 
steps  of  witness  with  the  knife  open  and  drawn,  but  was 
caught  by  one  Ramsey,  who  stepped  between  them,  and  told 
bim  to  stop  or  he  would  get  into  trouble ;  and  that  defend- 
act  got  to  within  about  two  steps  of  him."  Bamsey  and  two 
[)ther  witnesses,  who  were  present  at  the  time,  testified  to 
the  same  facts  in  substance,  and  stated  that  th^  defendant 
^ot  to  "within  about  five  or  six  feet,"  or  "about  seven  feet;" 
md  Ramsey  further  testified,  that  defendant  "made  no  at- 
tempt to  strike  Ellis."  On  this  evidence,  the  defendant 
isked  the  court  to  charge  the  jury,  "If  they  believe  the  evi- 
lence,  they  should  acquit  the  defendant ;"  and  he  excepted 
to  the  refusal  of  this  charge. 

D.  A.  Baker,  for  the  appellant,  cited  1  Amer.  &Eng.  Encyc. 
Law,  789, 791 ;  State  v.  Blackwellyd  Ala.  79 ;  Lawson  v.  State,  30 
Ma.  14 ;  Johnson  v.  State,  35  Ala.  363 ;  Tarver  v.  State,  43 
Ma.  334 ;  Gray  v.  State,  63  Ala.  66. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

COLEMAN,  J. — The  plaintiff  was  tried  and  convicted  of 
m  assault  with  a  knife.  The  prosecution  began  by  com- 
plaint made  before  a  justice  of  the  peace,  returnable  to  the 
Tike  County  Criminal  Court  of  said  county  to  answer  said 
jharge."  The  warrant  for  the  arrest  was  directed  by  the 
ustice  of  the  peace,  "To  any  lawful  officer  of  the  State.^'  It 
s  insisted  that  the  warrant  should  have  been  directed  to  any 
lawful  officer  of  the  State  of  Alabama.  The  warrant  follows 
she  form  given  in  the  Code.  See  section  4259  of  the  Code, 
Jso,  section  4397.  This  objection,  if  the  warrant  had  been 
iefective  in  the  matter  complained  of,  would  not  be  a  ground 
for  quashing  the  complaint,  which  is  sufficient  It  could  be 
argued  with  equal  force  that  an  indictment  in  regular  form 
should  be  quashed  because  the  capias,  under  which  the  in- 
iicted  party  was  arrested,  was  defective. 

The  next  objection  has  even  less  merit,  to-wit,  that  the 
Brarrant  was  not  made  returnable  to  "the  Criminal  Court  of 
Pike  county."  It  was  made  returnable  to  the  "Pike  County 
Criminal  Court  of  said  county."  We  are  unable  to  discover 
the  merit^  if  any  exists  in  this  objection. 
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The  next  exception  is  to  the  refusal  of  the  oourt  to  charge 
the  jury,  "That  if  the  jury  believe  the  evidence,  they  shomd 
acquit  the  defendant*  There  was  legal  evidence  before  the 
jury  which,  if  believed,  clearly  showed  the  defendant's  gailt. 
The  charge  was  properly  refused. 

Affirm^ 


Prior  V.  The  State. 

lOB  J^'  Indicfment/or  Carrying  Concealed  Weapons. 

1.  C(mvlction  of  larceny,  as  affecting  compeUncy  or  credibility  of  wit- 
n^««.-- Under  statutory  provisionii  (Code,  ^  2766),  a  conviction  of  lar- 
ceny does  not  destroy  the  competency  of  a  witness,  but  is  admissible 
as  evidence  aflTecting  his  credibility. 

2.  Charge  iyirading  province  of  jury,  an  to  sufficiency  of  impeaching 
evidence.— A  charge  instructing  the  jury,  in  a  criminal  case,  that  the 
testimony  of  an  impeached  witness,  to  the  effect  that  they  would  not 
believe  another  witness  on  oath,  "is  sufficient  to  generate  a  reason- 
able doubt  of  the  defendant's  guilt,  when  a  conviction  is  dependent 
on  the  testimony  of  that  witness,  and  there  is  no  evidence  in  support 
of  his  testimony/'  invades  the  province  of  the  jury,  and  is  properly 
refused. 

From  the  Criminal  Court  of  Pike. 

Tried  before  the  Hon.  Wm.  H.  Parks. 

In  this  case,  the  defendant  was  indicted  for  carrying  a 
pistol  concealed  about  his  person.  On  the  trial,  one  Dick- 
inson, a  witness  for  the  prosecution,  testified  that,  on  a  day 
named,  he  was  present  at  a  camp-meeting  with  the  defend- 
ant and  others,  and  saw  a  pistol  fall  out  of  the  defendant's 
hip-pocket,  that  he  picked  it  up,  and  handed  it  to  the  de- 
fendant, who  then  put  it  in  his  pocket,  where  it  was  out  of 
sight;  that  the  pistol  fell  out  a  second  time,  was  picked  up 
by  another  person,  handed  to  the  defendant,  and  again  put 
in  his  pocket.  Another  witness  for  the  prosecution  testined 
that  the  defendant,  when  arrested,  said  that  he  had  a  pistol 
at  the  time  mentioned,  but  that  Dickinson  did  not  see  it. 
The  defendant,  testifying  for  himself,  denied  that  he  had  a 
pistol  at  the  camp-meeting,  and  denied  that  he  made  the 
statement  attributed  to  him ;  and  he  introduced  two  wit- 
nesses who  testified,  that  they  knew  the  general  character 
of  said  Dickinson,  and  that  they  would  not  believe  him  on 
oath.  On  this  evidence,  the  defendant  asked  a  charge  in 
these  words,  and  excepted  to  its  refusal :    ''The  evidence  of 
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witnesses  whose  testimony  stands  nnimpeached,  that  another 
witness  in  the  case  is  a  person  of  bad  character,  and  that 
they  would  not  believe  him  on  oath  in  a  court  of  justice,  is' 
somcient  to  generate  a  reasonable  doubt  of  the  defendant's 
guilt,  when  a  conviction  is  dependent  on  the  testimony  of 
that  witness,  and  there  is  no  evidence  in  support  of  his  testi- 
mony." Other  exceptions  were  reserved  as  shown  by  the 
opinion. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

HEAD,  J. — Defendant,  being  on  trial  for  the  offense  of 
carrying  concealed  weapons,  testified  as  a  witness  in  his  own 
behalf.     The  State  introduced  in  evidence  the  record  of  his 

{)rior  conviction,  and  sentence  thereon,  of  the  offense  of  petit 
arceny,  for  the  purpose  solely  of  affecting  his  credibility  as 
a  witness.  It  was  so  expressly  limited  by  the  court.  Tfiere 
was  a  general  objection  oy  the  defendant  to  its  introduction, 
which  was  overruled,  and  defendant  excepted.  The  ruling 
of  the  court  was  proper,  under  the  influence  of  section  2766 
of  the  Code  of  1886. 

The  charge  requested  by  the  defendant  is  bad  for  several 
reasons.  It  invades  the  province  of  the  jury.  It  was  for 
the  jury  to  determine  the  weight  and  value  o!  the  impeach- 
ing testimony,  and  whether  impeachment  of  the  witness 
Dickinson  was  made  out  or  not ;  and  if  made  out,  it  was  for 
them  to  say  whether  it  was  sufficient  to  generate  a  reasonable 
doubt  of  the  defendant's  guilt  or  not.  The  charge  is  also 
abstract,  in  that  it  states  a  cas6  in  which  the  testimony  of 
the  witness  supposed  to  be  impeached  is  not  supported  by 
any  other  evidence.  In  this  case,  there  was  evidence  in  sup- 
port of  Dickinson, 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Tenn.  lUntual  Buildin8r&  Loan  as-* 
sociation  v.  The  State. 

Action   agabist  Foreign   Corporation  for  Statutory  Penalty. 

1.     By  irhnrn  action  may  he  histilut^y  and  in  v:hat  court. — The  statute 
imposing  a  penalty  on  foreign  corporations  doing  business  in  this 
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8tate,  without  a  compliance  with  constitutional  and  statutory  pro- 
visions regulating  their  right  to  do  business  here  (Sess.  Acts  1886-7, 
p.  102),  provides  that  an  action  to  recover  the  penalty  shall  be  brought 
in  the  name  of  the  State,  "bv  the  solicitor  of  the  circuit  in  which  the 
offense  is  committed/*  but  does  not  specify  the  court  in  which  it  shall 
be  brought;  and  the  City  Court  of  Gadsden  having  all  the  powers 
and  jurisdiction  of  a  Circuit  Court,  while  its  solicitor  is  ^charged  with 
the  performance  in  said  court  of  all  the  duties  imposed  by  law  upon 
circuit  solicitors;*'  heldj  that  an  action  to  recover  such  penalty  may 
be  brought  in  said  court  and  by  its  solicitor. 

2.  Judgment  by  default  against  corjmrationy  vithoui  writ  of  inquiry. 
In  an  action  against  a  corporation  to  recover  a  statutory  penalty, 
judgment  by  default  may  be  rendered  on  proof  of  service  on  a  person 
named  as  agent;  and  the  penalty  being  necessarily  the  amount  of  the 
recovery,  no  writ  of  inquiry  is  necessary  to  assess  the  damages. 

Appeal  from  the  City  Court  of  Gadsden. 

Tried  before  the  Hon.  John  H.  Disque. 

Action  in  the  name  of  the  State,  against  a  foreign  corpor- 
ation, to  recover  a  statutory  penalty.  Judgment  by  default, 
lor  amount  of  penalty. 

J.  A.  BiLBRO,  for  appellant  (1.)  The  statute  under  which 
this  action  was  brought,  being  highly  penal,  is  to  be  strictly 
construed. —  Grooms  v,  Hannon,  59  Ala.  510;  Dale  Co,  v. 
Ounter,  46  Ala.  118 ;  Jan7iq/  v.  Buell,  55  Ala.  408.  The  right 
and  duty  to  bring  the  action  are  conferred  only  on  "the  so- 
licitor of  the  circuit,"  and  the  action  must  necessarily  be 
brought  in  the  Circuit  Court  The  solicitor  of  the  City 
Court  of  Gadsden  had  no  authoritj^  to  bring  the  action,  and 
that  court  had  no  jurisdiction  of  it — Stevenson  v.  O^Hara^ 
27  Ala.  362 ;  MatUmos,  FMeu  &  Go,  v.  Sands  &  Go.,  29  Ala. 
136.  (2.)  A  judgment  by  default,  without  writ  of  inquiry, 
can  only  be  rendered  on  an  "instrument  of  writing  ascer- 
taining the  plaintifif*s  demand." — Code,  §2740;  JVartvick  v. 
Brooks,  67  Ala.  252 ;  Man.  Fire  Ins.  Co.  v.  Fotoler,  76  Ala. 
372;  Wagner  v.  Turnef\  73  Ala.  197.  (3.)  In  an  action 
against  a  corporation,  where  process  is  served  on  an  agent, 
the  character  and  fact  of  agency  ought  to  be  proved. 

B.  F.  Pope,  contra. 

HARALSON,  J.— The  act  of  the  legislature,  "to  give 
force  and  effect  to  section  4,  Article  xrv  of  the  Constitution 
of  the  State  of  Alabama,"  approved  February  28,  1887 
(Acts  1886-7,  p.  102),  provides,  that  it  shall  be  unlawful  for 
any  company,  corporation  or  association,  not  organized 
under  the  laws  of  this  State,  to  engage  in  or  transact  any 
business  in  the  State,  before  complying  with  the  provisions 
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of  section  one  of  that  act,  and  any  such  company,  corpora- 
tion or  association  violating  the  provisions  of  the  act,  shall, 
for  each  offense,  forfeit  and  pay  to  the  State,  the  sum  of  one 
thousand  dollars.  Section  5  of  the  act  provides,  that  every 
penalty  provided  for  in  this  act  shall  be  sued  for  and  recov- 
ered in  the  name  of  the  State  of  Alabama,  by  the  solicitor 
of  the  circuit  in  which  the  offense  is  committed,  and  when 
sued  for  and  collected,  must  be  paid  by  the  solicitor  into 
the  State  treasury,  less  25  per  cent,  to  be  retained  by  said 
solicitor  for  his  services,'*  &c. 

Benjamin  F.  Pope,  as  the  solicitor  of  the  City  Court  of 
Gadsden,  commenced  this  proceeding  in  said  City  Court,  in 
the  name  of  the  State  against  the  deiendant,  alleged  to  be  a 
corporation  not  organized  under  the  laws  of  this  State,  and 
which  was  alleged  to  have  violated  section  4  of  said  act,  to 
recover  of  it  the  penalty  of  $1,000,  as  there  prescribed. 
There  are  several  counts  m  the  complaint,  and  it  is  notice- 
able that  in  none  of  them  is  it  stated  what  business  the  de- 
fendant did  carry  on  in  the  State  in  violation  of  said  act. 
This  may  have  been  good  ground  of  demurrer,  but  we  do 
not  now  pass  on  that  point,  as  it  is  not  before  us.  The 
summons  and  complaint  purport  to  have  been  executed  by 
the  sheriff,  on  the  lOth  November,  1891,  on  J.  E.  Whaley,  as 
agent  of  the  defendant  corporation,  and  thejudgment  entry 
recites,  that  proof  was  made  that  J.  E.  Whaley  was  the 
agent  of  the  defendant,  at  the  time  of  the  service  of  the 
summons  and  complaint  on  him.  The  defendant  made  de- 
fault, and  on  the  7th  March,  1892,  the  court  rendered  a  ju^- 
ment  against  it,  without  the  intervention  of  a  jury,  for  $1,0S) 
damages  and  costs,  upon  no  other  proof,  so  far  as  the  record 
shows,  than  the  proof  of  service  as  above  stated.  There  is 
no  bill  of  exceptions  in  the  record. 

The  act  creating  the  City  Court  of  Gadsden,  approved 
February  18,  1891  (Acts  1891-92,  p.  1092),  provides,  in  its 
first  section,  that  the  "court  shall  have  and  exercise  all  the 
jurisdiction  and  powers  which  now  are  or  may  hereafter  be 
by  law  conferred  on  the  several  Circuit  Courts  of  this  State." 
The  act  of  February  28th,  1887,  does  not  provide  in  terms 
in  what  court  the  suit  for  the  penalties  therein  provided 
shall  be  brought  Its  language  is,  "That  every  penalty  pro- 
vided for  in  this  act  shall  oe  sued  for  and  recovered  in  the 
name  of  the  State  of  Alabama,  by  the  solicitor  of  the  cir- 
cuit" These  words  imply,  plainly  enough,  that  the  Circuit 
Court  is  referred  to ;  but  they  are  not  exclusive  of  the  City 
Courts  of  the  State,  having  and  authorized  to  exercise  the 
same  jurisdiction  and  powers,  in  all  respects,  as  the  Circuit 
Oourtfik 
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In  respect  to  the  power  of  the  judge  of  the  City  Court  of 
Selma,  it  was  provided  iu  the  charter  creatiujg  that  court, 
that  its  judge  snould  have  power  and  jurisdiction  co-exten- 
sive with  that  which  is  exercised  by  judges  of  the  Circuit 
Court  and  chancellors,  and  declared,  specially,  that  this 
power  and  jurisdiction  should  include  "the  authoritj;  to 
issue  writs  of  injunction,  maivdajavs^  certiorari^  prohibition, 
ne  exeat^  and  all  other  remedial  writs ;"  and,  under  this  grant 
of  power  we  held,  that  the  judge  of  that  court  had,  in  re- 
spect of  such  writs,  the  same  power  and  authority  to  issue 
them,  returnable  in  any  part  of  the  State,  as  any  other  judge 
or  chancellor  had.— ^.  dk  W.  R.  R.  Go.  v.  E.  T.,  Va.  &  Go. 
R.  R.  Co.,  75  Ala.  279;  Stevenson  v.  O'Hara,  27  Ala.  362; 
Matthews,  Finley  dc  Go.  v.  Sands,  29  Ala.  136. 

The  statute  creating  said  City  Court  of  Gadsden,  in  its 
11  section,  provides  for  the  election  by  the  General  Assem- 
bly of  a  solicitor  of  said  court,  who  "shall  be  charged  with 
the  performance  of  the  same  duties  in  the  said  City  Court, 
and  subject  to  the  same  liabilities  and  penalties  in  respect 
thereto,  as  are  by  law  imposed  upon  circuit  solicitors  in 
like  cases  in  the  Circuit  Courts  of  this  State.'*  It  appears, 
therefore,  that  the  City  Court  of  Gadsden  had  jurisdiction 
of  this  cause,  and  its  solicitor  the  authority  to  institute  and 
prosecute  this  suit  in  the  name  of  the  State.  The  authority 
to  institute  the  proceeding,  conferred  bv  the  first  statute 
referred  to — that  of  28th  February,  1887, — on  the  circuit 
solicitors,  it  may  be  fairly  inferred,  was  designed  by  the 
legislature  to  be  extended  bv  the  later  enactments  to  the 
solicitor  of  the  City  Court  of  Gadsden,  which  court  has  like 
jurisdiction  with  the  Circuit  Court,  of  causes  for  the  viola- 
tion of  said  penal  law.  The  power  to  institute  such  pro- 
ceedings was  not  special,  and  designed  to  be  confinea  to 
the  Circuit  Court  solicitors,  to  the  exclusion  of  the  City 
Court  and  county  solicitors,  if  the  same  duties  and  respon- 
sibilities are  imposed  upon  them  as  upon  the  former  clasa 
Authorities  supra. 

There  was  no  necessity  for  a  writ  of  inquiry  to  assess  the 
damages  in  this  case.  The  suit  was  for  a  statutory  penalty, 
and  judgment  had  to  be  rendered  for  the  amount  of  the 
penalty,  if  for  anything,  against  the  defendant  Such  a 
recovery  followed  necessarily  the  rendition  of  a  judgment 
by  default 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Vol.  xoix. 


Digitized  by  VjOOQi^ 


X892.1  OF  ALABAMA.  201 

[The  State  v.  Woodson.] 


W    201 

The  8tate  v.  Woodson.  '^'^ 

Frosecution  for  Bastardy, 

1.  Local  jurisdiction. — A  prosecution  for  bastardy  (Code,  §  4842), 
if  made  during  the  pregnancy  of  the  complainant,  must  be  made  in 
the  county  in  which  she  lives,  or  is  for  the  time  being;  but,  if  not 
made  until  after  the  birth  of  the  child,  it  must  be  made  in  the  county 
in  which  the  child  was  born. 

2.  Limitalion  of  prosecution. — Under  statutory  pi'ovisions  (Code, 
§  4848),  a  prosecution  for  bastardy  can  not  be  instituted  "after  the 
lapse  of  one  year  from  the  birth  of  the  child,  unless  the  defendant 
has  in  the  meantime  acknowledged  and  supported  the  child." 

Appeal  from  the  Circuit  Court  of  Crenshaw. 
Tried  before  the  Hon.  John  E.  Tyson. 

Wm.  L.  Martin,  Attorney-General,  and  M.  W.  Rushton, 
for  appellant 

GAMBI4E  &  Bricken,  and  J.  H.  Parks,  contra. 

STONE,  C.  J. — This  was  a  proceeding  instituted  before 
a  justice  of  the  peace  in  Crenshaw  county,  charging  the 
defendant,  Woodson,  with  bastardy,  under  section  4842  of 
the  Code  of  1886.  The  statute,  so  far  as  it  sets  forth  the 
nature  and  constituents  of  the  offense,  and  the  jurisdictional 
venue  prescribed  for  its  trial,  has  remained  substantially 
unchanged  ever  since  its  enactment,  December  13,  I8II. 
Toulmin's  Dig.  64-5-6;  Clay's  Digest,  133.  Its  present 
form— §  4842  of  the  Code  of  1886— is  as  follows  :  "When 
any  single  woman,  pregnant  with  or  delivered  of  a  bastard 
child,  makes  complaint  on  oath  to  any  justice  of  the  county 
where  she  is  so  pre^ant  or  delivered,"  &c.  The  statute 
permits  this  proceeding  to  be  instituted  pending  the  preg- 
nancy, or  it  may  be  delayed  until  after  theoirth  01  the  child, 
at  the  option  of  the  party  complaining. 

Many  years  ago  this  statute  was  interpreted  by  this 
court,  and  it  was  held  that,  if  the  complaint  was  made  pend- 
ing pregnane^,  then  it  must  be  beiore  a  justice  of  the 
county  in  which  the  complaining  prosecutrix,  for  the  time 
being,  is  or  has  her  habitation.  On  the  other  hand,  if  the 
complaint  is  not  preferred  until  after  the  birth  of  the  child, 
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it  must  be  made  in  the  county  in  which  the  child  was  born. 
Pruitt  V,  The  Judge  Co.  Courts  16  Ala.  705 ;  Wilson  v,  Judgt, 
rf-c,  18  Ala.  575.  In  Williams  v.  Staf^,29  Ala.  9— a  bastardy 
case — this  court  said :  "A  proceeding  in  bastardy  can  be 
commenced  only  before  a  justice.  His  jurisdiction  to  pro- 
ceed in  the  summary  mode  provided  by  the  Code  depends 
upon  the  existence  of  the  following  preliminary  facts :  Ist, 
that  a  woman  should  make  a  complaint  on  oatn  to  him,  ac- 
cusing a  particular  person  of  being  the  father  of  a  bastard 
child  with  which  she  is  pregnant,  or  of  which  she  has  been 
delivered ;  2d,  that  the  woman  making  the  complaint  is  a 
single  woman ;  that  she  is  so  piegnant,  or  has  been  so  de- 
livered, in  the  county  of  which  the  justice  acts  as  justice.'' 
We  may  add,  this  is  the  only  interpretation  of  the  statute 
its  language  permits  us  to  give  to  it. 

The  affidavit  for  the  warrant  of  arrest  in  this  case  was 
made  before  a  justice  of  the  peace  of  Crenshaw  county,  on 
March  20,  1891.  This  was  the  institution  of  the  proceeding, 
and  the  warrant  of  arrest  bears  the  same  date.  Prosecutrix 
made  oath  "that  she  is  now,  and  was  a  single  woman  on  the 
5th  day  of  January,  1889 ;  and  that  she  was  delivered  of  a 
bastard  child  on  thei  said  5th  day  of  January,  1889,  in 
Macon,  Georgia,  but  that  she  was  pregnant. with  said  child 
in  Crenshaw  county,  Alabama,  and  tnat  conception  took 
place  in  said  county  and  State."  In  the  Circuit  Court,  on 
motion  of  defendant,  the  proceedings  were  dismissed  by 
order  of  the  court,  because  the  affidavit  of  complaint 
clearly  showed  that  neither  the  justice  of  the  peace  nor 
that  court  had  jurisdiction  of  the  case.  The  charge  was  not 
made,  nor  the  warrant  of  the  arrest  sued  out,  while  the 
prosecutrix  was  pregnant.  Hence  it  was  not  enough  that 
she  was  then  in  Crenshaw  county.  She  had  been  delivered 
of  the  child,  and  to  give  the  justice  or  the  Circuit  Court 
local  jurisdiction,  it  was  essential  that  she  should  have  been 
"delivered"  in  that  county. 

There  was  formerly  no  statute  of  limitations  to  proceed- 
ings under  this  statute.  The  law  is  now  different  Under 
the  Code  of  1886  (§  4848),  it  is  declared  that  "no  proceed- 
ing shall  be  instituted  under  this  chapter  after  the  lapse  of 
one  year  from  the  birfch  of  the  child,  unless  the  defendant 
has,  in  meanwhile,  acknowledged  or  supported  the  child." 
The  affidavit  in  this  case  shows  that  the  proceedings  were 
instituted  more  than  two  years  after  the  birth  of   the  child. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 

Vol.  xoix. 
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Reese  v.  lVolan# 


Contested  Probate  of  Will.  ^^  aoa 

99    203 

1.  Application  for  probate;  nature  of  proceeding^  and  parties  to  ^J^  ^^ 
content. — An  application  for  the  probate  of  a  will  is  a  proceeding  in  ,  99  303 
r^m,  and  though  notice  to  the  next  of  kin  is  required  (Code,  §  1987),  '^  ^ 
they  are  not  parties,  unless  they  appear  and  contest,  or  actively 

engage  in  the  litigation. 

2.  Same;  parttes  to  appeal,  and  practice. — One  of  the  next  of  kin 
who,  though  notified,  did  not  appear  on  the  contest,  can  not  sue  out 
an  appeal  from  the  decree  admitting  the  will  to  probate,  nor  join  in 
an  appeal  sued  out  by  the  contestants ;  but,  if  he  was  not  notified, 
he  may  propound  his  interest  by  petition  to  the  court  below,  and, 
having  then  been  made  a  party,  may  sue  out  an  appeal. 

3.  Same;  notice  to  ne.rt  of  kin,  and  failure  to  give. — The  failure  to 
give  notice  to  one  of  the  next  of  kin  does  not  render  the  probate  void, 
but  is  a  mere  irregularity,  of  which  the  others  can  not  complain  on 
error. 

4.  Same;  reducing  testimony  of  witnesses  to  loriting,  and  recording  it. 
The  statutory  provision  which  requires  that  the  testimony  of  the 
witnesses  on  the  hearing  shall  be  reduced  to  writing,  subscribed  by 
them,  and  recorded  with  the  will  in  a  book  provided  for  the  purpose 
(Code,  ^  1982),  is  directory  merely,  and  a  failure  to  comply  strictly 
with  it  does  not  avoid  the  probate.  Where  the  record  shows,  as  here, 
that  the  subscribing  witnesses  were  examined  oh  the  trial  of  the  con- 
test, and  sets  out  the  substance  of  their  evidence,  showing  the  due 
execution  of  the  will,  and  the  decree  admitting  the  paper  to  probate, 
declaring  that  it  has  been  duly  proved,  further  orders  the  will  and  all 
the  papers  on  file  relating  to  it  to  be  recorded, — this  is  a  substantial 
compliance  with  the  requirements  of  the  statute. 

Appeal  from  the  Probate  Court  of  Chambers. 
Heard  before  the  Hon.  Lloyd  Robertson. 

In  the  matter  of  the  probate  of  the  last  will  and  testa- 
ment of  Mrs.  Peggy  Nolan,  deceased,  which  was  propounded 
for  probate  by  her  surviving  husband,  and  contested  by  J  alata 
Reese,  one  of  the  heirs-at-law  and  next  of  kin.  The  facts 
of  the  ca§e  were  thus  stated  by  Judge  Haralson,  who  de- 
livered the  opinion  of  the  court 

"On  the  17th  day  of  November,  1892,  R.  Nolan  filed  in  the 
Probate  Court  of  Chambers  county  a  paper  purporting  to 
be  the  last  will  and  testament  of  Peggy  Nolan,  his  deceased 
wife,  and  praved  that  it  be  admitted  to  probate.  The  peti- 
tioner made  Known,  that  Jack  Reese,  Sarah  Reese,  Julata 
Reese  and  Annie  Cherry,  wife  of  Gibson  Cherry,  were  the 
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brother  and  sisters  and  next  of  kin  of  said  Peggy  Nolan, 
whose  ages  and  places  of  residence  were  statedL  On  the 
10th  day  of  December,  1892,  Julata  Reese,  claiming  to  be  a 
sister  and  an  heir-at-law  of  the  deceased,  appearea  before 
the  court,  and  filing  her  grounds  of  contest  of  said  will, 
prayed  the  court  that  an  issue  be  made  up  under  the 
direction  of  the  court,  between  said  Richard  NolaH,  the  pro- 
ponent of  said  will,  and  herself,  and  that  a  day  be  set  for  the 
trial  of  the  question  as  to  the  validity  of  tne  paper  filed 
purporting  to  be  the  last  will  of  saia  deceased.  It  was 
thereupon  ordered,  that  the  23d  day  of  January,  18j3,  be 
set  as  the  day  on  which  to  try  said  issue.  On  that  day,  an 
issue  was  made  up  between  the  said  Richard  Nolan,  as  pro- 

{)onent,  plaintiff,  and  the  said  Julata  Reese,  contestant,  de- 
endant,  and  a  trial  was  had  between  the;m  on  issue  joined; 
the  result  of  which  was,  that  the  court  found  the  issues  in 
favor  of  the  proponent,  and  established  said  will  and  ad- 
mitted the  same  to  probate  in  said  court. 

"The  judgment-entry  recites,  *that  notice  of  said  appli- 
cation, and  of  the  time  appointed  for  hearing  the  same,  has 
been  given  in  pursuance  of  law  to  all  the  next  of  kin  of  said 
Peggy  Nolan,  deceased,  by  citations  personally  served  on 
said  Julata  Reese,  Sarah  iBeese  and  Anna  Cherry,  as  next 
of  kin  of  said  Peggy  Nolan,  deceased.*  The  record  does  not 
show  that  any  of  tJie  parties  who  were  cited  as  the  next  of 
kin  and  heirs  of  deceased,  except  Julata  Reese,  appeared 
and  were  made  parties  to,  or  in  any  wise  participated  in 
said  trial  of  the  contest  of  said  will. 

"On  February  20,  1893,  Julata  Reese,  Jack  P/oese,  Sarah 
Reese  and  Anna  Cherry,  by  their  attorneys,  filed  a  paper  in 
the  Probate  Court,  stating  that  they 'take  an  appeal  from 
the  decree  rendered  in  said  court  on  the  23d  day  of  January, 
1893,  admitting  to  record  and  probate  the  will  of  Peggy 
Nolan,  deceased,  to  the  Supreme  Court  of  Alabama,'  &c 
These  parties  appear  by  their  attorneys  in  this  court,  and 
assign  errors  together,  and  Jack  Reese  assigns  the  same 
errors  separately.  The  errors  assigned  are,  that  Jack  Reese, 
an  heir-at-law  and  one  of  the  next  of  kin  of  testator,  had 
no  notice  of  the  application  to  prove  said  will,  and  that  the 
testimony  of  the  witnesses  proving  that  the  will  was  duly 
executed  was  not  reduced  to  writing  and  signed  by  them, 
as  required  by  section  1982  of  the  Code." 

Robinson  &  Daks,  for  appellants. 

Jno.  M.  Chilton,  and  W.  H.  Thouas,  contra. 
Vol.  xou. 
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HARALSON,  J. — It  appears  on  the  face  of  the  record  in 
this  case,  that  the  will  of  the  testator,  Peggy  Nolan,  de- 
ceased, was  propounded  for  probate  in  the  Probate  Court 
of  Chambers  county,  by  Bicnard  Nolan,  the  husband  and 
sole  legatee  and  devisee  of  said  testator  ;  that  Julata  Eeese, 
one  of  the  next  of  kin  and  heirs  of  said  Peggy  Nolan,  filed 
her  objections  in  said  Probate  Court  to  the  probate  of  said 
will ;  that  an  issue  was  made  up  under  the  direction  of  the 
court,  between  said  Richard  Nolan  as  plaintiff,  and  the  said 
Julata  Reese,  contestant,  as  defendant,  which  was  tried 
between  them  in  said  court,  which  resulted  in  a  judgment 
of  said  court  in  favor  of  the  validity  of  said  will,  and  the 
same  was  duly  admitted  to  probate.  To  this  contest,  none 
of  the  persons,  except  Julata  Reese,  who  appear  here  as 
defendants,  were  parties,  or,  so  far  as  appears,  nad  anything 
to  do  with  the  proceedings  in  said  court  to  try  the  validity 
of  said  will.  The  judgment-entry  recites,  that  "notice  of 
the  said  application  [to  probate  said  will],  and  of  the  time 
appointed  for  hearing  the  same,  has  been  given,  in  pur- 
suance of  law,  to  all  the  next  of  kin  of  said  Peggy  Nolan, 
deceased,  by  citations  personally  served  on  said  Julata 
Reese,  Saran  Reese  and  Anna  Cherry,  as  next  of  kin  of. 
said  Peggy  Nolan,  deceased."  The  names  of  these  persons 
and  that  of  Jack  Reese,  together  with  their  respective  ages 
and  residences,  were  given  in  the  application  of  the  propo- 
nent for  the  probate  df  the  will ;  but  it  does  not  appear  tnat 
the  said  Jack  Reese  ever  had  any  notice  of  said  appli- 
cation, or  of  the  time  and  place  for  hearing  the  same. 

In  Blakey  v.  Bldkey^  33  Ala.  616,  it  was  said  "when  a  will 
is  propounded  for  probate,  the  proceeding  is  in  rem.  The 
object  of  the  statute  which  requires  that  notice  of  the  ap- 
plication shall  be  given  to  the  widow  and  next  of  kin  of  tne 
testator  is,  that  such  persons  may,  if  they  choose,  make 
themselves  parties  to  the  proceeding.  When  notified,  they 
have  the  option  to  stand  by  passively,  or  take  an  active 
part  on  either  side.  But  they  can  not  be  considered  par- 
ties to  the  suit,  unless  they  come  forward,  and  by  some 
affirmative  act  engage  in  the  litigation.  Hence,  when  an 
issue  is  formed  in  the  Probate  Court,  between  the  propo- 
nent and  persons  contesting  the  will,  the  former  is  d!eemed 
the  plaintiff  and  the  latter  are  considered  the  defendants. 
They  alone  are  parties  to  the  suit" — Leslie  v.  SimmSj  39  Ala. 
161.  Until  made  parties  they  can  not  be  heard  here  on 
appeal. — May  v.  Courtney,  47  Ala.  183,  Jones  v.  Walker, 
2o  Ala.  448.  Such  persons  are  not  concluded,  however,  by 
the  decree  of  the  rrobate  Court  to  which  they  were  not 
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parties.  The  practice  iu  sach  cases  has  long  been  settled 
in  this  State.  Though  they  can  not  sue  out  an  appeal  with- 
out being  parties,  they  may  by  petition  to  the  Probafce 
Court  propound  their  interest,  and,  after  notice  to  the  party 
having  an  interest,  have  themselves  made  parties  to  sued 
decree,  so  as  to  prosecute  an  appeal  therefrom. — Clemens  v. 
Patterson,  38  Ala.  721 ;  Hall  v.  Hall,  47  Ala.  295 ;  lAims  f. 
Hamner,  84  Ala.  197;  Kumpe  v.  Coons,  63  Ala.  465 ;  1  BricL 
Dig.  p.  92,  §  129. 

The  party  to  the  contest  in  the  Probate  Court,  Julata 
Reese,  nas  no  ground  of  complaint,  that  Jack  Reese,  one  of 
the  next  of  kin  of  testator,  had  no  notice  of  the  application 
to  probate  the  will.  Its  probate,  upon  a  proper  applica- 
tion, without  notice  to  any  of  the  parties  entitled  thereto, 
would  not  be  void,  but  merely  voidable.     The   failure  to 

?ive  such  notice  is  merely  irregularity. — Hall  v.  Hail,  supra; 
His  V.  Dargan,  53  Ala.  185. 

The  provisions  of  section  1982  of  the  Code,  requiring, 
if  it  appears  on  the  proof  taken  before  the  judge  of  pro- 
bate tnat  the  will  was  duly  executed,  that  the  testimony 
of  the  witnesses  be  reduced  to  writing  by  the  judge,  signed 
by  the  witnesses,  and,  with  the  will,  recorded  in  a  book 
provided  for  the  purpose,  are  also  directory,  and  a  failure 
to  comply  therewith  will  not  avoid  the  probate.  In  this 
case,  it  appears  on  the  face  of  the  record  that  the  sub- 
scribing witnesses  were  examined  on  the  trial  of  the  con- 
test before  the  judge,  and  the  substance  of  their  testimony 
is  set  out,  showing  the  due  execution  of  the  will;  and 
upon  their  evidence  and  the  other  evidence,  it  was  ordered 
that  the  will  be  admitted  to  probate,  and  declared  to  be 
duly  proven  as  the  last  will  and  testament  of  said  Pe^ 
Nolan,  and  that  said  will  and  all  other  papers  on  file  relating 
to  the  proceeding  be  recorded.  This  answers  substantially 
the  requirements  of  that  section. 

It  follows,  that  the  appeal  must  be  dismissed  as  to  all  tlie 
appellants,  except  as  to  Julata  Reese,  and  as  to  her  the 
judgment  of  the  Probate  Court,  admitting  said  will  to 
probate  is  affirmed. 
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Salter  v.  The  State. 

Indictment,  for  Disturbing  Bdigious  Worship. 

1.  Constituents  of  offense. — A  conviction  may  be  had  for  disturbing 
an  assemblage  of  persons  met  for  relijjious  worship,  (Code,  ^  4033), 
on  proof  that  the  defendant  did  any  willful  act,  within  the  terms  of 
the  statute,  the  natural  consequence  of  which  was  to  disturb  the  as- 
semblage, and  which  did  in  fact  disturb  them,  although  he  did  not 
have  the  purpose  and  specific  intent  to  disturb  them  —{Harrison  v 
State,  37  Ala.  154,  d  clared  limited  and  explained  by  later  decisions.) 

Appeal  from  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  R  Tyson. 

The  appellant  was  indicted,  tried  and  convicted  for  dis- 
turbing religious  worship,  under  the  statute,  (Code,  §  4033). 
The  evidence,  as  shown  by  the  bill  of  exceptions,  was  in 
direct  conflict ;  that  for  the  State  tending  to  show  that  at  a 
certain  church,  just  as  the  congregation  was  leaving  the 
church,  the  defendant  came  up  to  his  brother,  Ben  Salter, 
as  he  walked  out  of  the  churcn,  and  accosted  him  in  refer- 
ence to  his  having  talked  about  him,  the  defendant,  and  that 
a  quarrel  ensued.  The  testimony  for  the  defendant  tended 
to  show  that  the  said  Ben  Salter  brought  on  the  quarrel 
with  the  defendant.  The  defendant  requested  the  court  to 
give  the  following  written  charges,  and  separately  excepted 
to  the  refusal  to  ^ive  each  ot  them  as  asked :  (1.)  "The 
court  charges  the  jury  that  they  must  believe  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  this  defend- 
ant willfully  interrupted  or  disturbed  a  congregation  of 
people  met  together  for  religious  worship,  and  they  must 
also  believe  from  the  evidence  beyond  a  reasonable  doubt 
that  such  disturbance  was  caused  by  noise,  profane  dis- 
course, rude  or  indecent  behavior  at  or  near  the  church  or 
place  of  worship,  intentionally  performed  by  the  defendant, 
Defore  they  can  find  him  guilty,  and  if  the  jury  believe  from 
all  the  evidence  that  such  act  or  acts  were  performed  heed- 
lessly or  recklessly,  that  is  carelesslv  or  without  thinking 
of  the  probable  consequences  of  sucn  act  or  acts,  then  the 
jury  should  find  the  defendant  not  guilty."  (2.)  "The 
court  charges  the  jury,  that  the  intent  is  the  very  essence 
of  this  offense,  and  for  the  disturbance  to  be  willful  it  must 
be  something  more  than  mischievous;   it  must  be  in  its 
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character  vicioas  and  immoral,  before  they  can  find  the  de- 
fendant guilty."  (3.)  "The  court  charges  the  jury  that  be- 
fore they  can  find  the  defendant  guilty,  they  must  believe 
to  a  moral  certainty  and  beyond  a  reasonable  doubt,  that 
there  was  not  only  an  actual  interruption  or  disturbance  of 
an  assemblage  of  people  met  for  religious  worship,  by  noise, 
profane  discourse,  rude  or  indecent  oehavior  at  or  near  the 

Elace  of  worship,  but  such  interruption  or  disturbance  mast 
e  willfully  made  by  the  defendant,  and  that  such  acts  did 
disturb  the  congregation  met  for  religious  worship."  (4.) 
"The  court  charges  the  jury  that  unless  they  believe  from 
all  the  evidence  m  this  case  beyond  all  reasonable  doubt, 
and  to  a  moral  certainty  that  the  congregation  or  some  por- 
tion of  the  same,  met  for  religious  worship,  were  disturbed, 
and  that  this  disturbance  was  by  the  acts  or  words  or  con- 
duct of  the  defendant,  which  he  did  intentionally  for  the 
purpose  of  disturbing  such  assembly  or  some  portion  of  it, 
or  that  the  defendant  did  acts  or  employed  such  langua^, 
or  was  guilty  of  such  conduct  so  near  to  the  place  where  ne 
knew  a  worshipping  assembly  was  congregated,  as  that  he 
must  have  known  that  such  worshipping  assembly  would  be 
disturbed  by  such  acts,  language  or  words,  then  they  should 
find  the  defendant  not  guilty." 

No  counsel  marked  for  appellant 

Wm.  L.  Martin,  Attorney-General,  for  the  State,  cited 
Johnson  v.  State,  92  Ala.  82;  Govlding  v.  State,  82  Ala.  48; 
Waiiaifis  V.  State,  83  Ala.  68 ;  Morris'  v.  State,  84  Ala.  457; 
Code,  §  4033. 

McCLELLAN,  J. — Each  of  the  several  charges  refused 
to  the  defendant  is  based  on  the  theory,  that  an  essential 
element  in  the  offense  of  disturbing  religious  worship,  de- 
nounced by  section  4033,  is  a  purpose  and  specific'  intent 
on  the  part  of  the  party  charged  to  disturb  the  assem- 
blage of  people  met  for  religious  worship.  This  idea 
found  some  support  in  the  case  of  Harrison  v.  State,  37  Ala. 
154;  but  that  case  has  been  limited  and  explained  by  later 
adjudications,  which  have  thoroughly  established  the  doc- 
trine, that  a  purpose  and  intent  te  disturb  is  not  a  neces- 
sary factor  in  the  crime,  but,  to  the  contrary,  that  any  act, 
which  is  within  the  terms  of  the  statute,  the  natural  conse- 
quences of  which  are  to  disturb,  and  which  is  willfully  done, 
and  which  in  fact  does  disturb  an  assemblsbge  of  people  met 
for  religious  worship,  comes  under  the  denunciation  of  the 
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law,  though  the  actor  may  have  had  no  intent  to  disturb 
the  assemblage. — Ootdding  v,  StcUe,  82  Ala  48;  Johnson  v. 
State,  92  Ala.  82;  Lancaster  v.  State,  63  Ala  398. 

The  charges  were  properly  refused ;  and,  no  other  ques- 
tion being  presented  by  this  record,  the  judgment  of  the 
Circuit  Court  must  be  affirmed. 


w  as, 

Farsrason  &  Co.  v.  HalL  m  ^i 

Bill  in  Equity  by  Creditors  to  set  aside  SoUe  of  Goods  by 
Debtor  as  Fraudulent 

1.  Sale  of  good*  by  insolvent  debtor  to  creditor  ;  validity  as  against 
other  creditors,— When  a  sale  of  his  entire  stock  of  goods  by  an  insol- 
vent debtor  to  one  of  his  creditors  is  attacked  by  other  creditors  on 
the  ground  of  fraud,  the  only  questions  for  consideration  are,  (1) 
the  bona  fides  of  the  consideration  paid ;  (2.)  its  sufSciency,  and  (8.) 
whether  any  benefit  was  reserved  to  the  debtor ;  if  the  debt  of  the 
purchasing  creditor  is  bona  fide  due  and  subsisting,  its  amount  not 
much  less  than  the  reasonable  value  of  the  goods,  and  no  benefit  is 
reserved  to  the  debtor,  the  transaction  will  be  sustained  against  the 
attack  of  other  creditors. 

2.  Same;  case  at  bar. — In  this  case,  the  court  examines  and  states 
the  evidence,  and  holds  the  transaction  valid,  finding  (1.)  that  the 
debts  of  the  purchasing  creditors  were  bona  fide  due  and  subsisting, 
and  amounted  to  $2,825 ;  (2.)  that  the  goods  were  valued  at  $8,000, 
and  were  afterwards  sold  by  the  receiver  in  the  cause  for  $3,164; 
(3.)  that  the  sale  also  included  the  debtor's  outstanding  notes  and 
accounts,  which  were  estimated  at  $850,  and  on  which  the  receiver 
collected  $804 ;  (4.)  that  these  were  included  in  the  sale  on  the  urgent 
insistence  of  the  debtor,  in  order  that  he  might  pay  certain  other 
creditors,  and  the  money  was  used  by  him  for  that  purpose ;  and  (5.) 
that  no  benefit  was  reserved  to  him. 

Appeal  from  the  Chancery  Court  of  Colbert. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  5th  day  of  Novem-  ' 

ber,  1889,  by  the  appellants,  J.  T.  Fargason  &  Co.,  against 
the  appellees,  and  its  object  was  to  set  aside  as  fraudulent 
against  his  creditors,  a  sale  of  a  stock  of  goods  and  his 
notes  and  accounts,  made  by  A.  M.  Hall  to  Throne,  Franklin, 
Nance  &  Adams,  and  J.  S.  iBeeves  &  Co.,  the  two  defendant 
firms,  to  which  he  was  indebted. 

"The  material  allegations  of  the  bill  are,  that  prior  to  the 
25th   of  October,   1889,   A.   M.   Hall   was   a   merchant  at 
Cherokee,   Alabama,   carrying  on  a  general   merchandise 
14 
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business,  and  had  been  so  engaged  for  several  j^ears;  that 
on  that  date  said  Hall  was  indebted  to  complainants  in  a 
large  sum  of  money — $2,640.62 ;  that  he  was  insolvent,  and 
on  that  date  he  sold  all  his  stock  of  goods,  notes  and  ac- 
counts, to  the  defendant  firms,  the  consideration  being  the 
debts  he  was  then  owing  said  defendants,  which  are  alleged 
to  have  been  less  than  $3,000,  and  $800  in  cash  then  and  there 
paid  to  him ;  that  the  consideration  for  the  alleged  sale  was 
inadequate,  not  being  more  than  one-half  of  the  value  of  the 
property  transferred ;  that  defendants  knew  that  said  Hall  was 
insolvent,  and  that  the  property  attempted  to  be  transferred 
to  them  was  worth  more  than  twice  the  amount  of  their 
debts ;  that  said  attempted  sale  was  made  to  hinder,  delay 
and  defraud  the  complainants,  and  the  other  creditors  of 
said  Hall,  and  was  fraudulent  and  void,  and  the  prayer  is  to 
have  it  so  declared. 

"On  the  application  of  the  complainants,  a  receiver  was 
appointed,  who  took  charge  of  the  property  transferred  to 
detendants,sold  the  goods,  collected  the  notes  and  accounts, 
as  far  as  practicable,  and  has  the  proceeds  in  hand  A 
separate  answer  was  filed  by  A.  M.  Hall.  The  other  de- 
fendants answered,  admitting  the  insolvency  of  Hall,  and 
their  belief  of  that  fact  at  the  time  they  made  said  purchasa 
They  allege  that  the  property  they  bought  was  worth  less 
than  they  paid  for  it,  and  deny  the  allegation  that  it  was 
worth  more.  They  also  allege  that,  in  their  transactions 
with  Hall,  they  gave  up  their  claims  against  him,  a^regat- 
ing  the  sum  of  $2,825,  and  paid  to  him  $853  in  money,  for 
the  purpose  and  with  the  understanding  and  requirement 
on  their  part,  that  he  should  pay  the  same  to  certain  credit- 
ors of  his  for  borrowed  money,  whose  names  he  gave ;  that 
Hall  himself  required  them  to  pay  this  sum  in  cash,  as  a 
condition  to  his  making  the  sale,  so  that  he  might  pay  off 
these  debts,  and  that  he  did  accordii^ly  pay  out  the  whole 
sum  thus  received  for  that  purpose.  They  state  the  amounts 
of  their  respective  debts,  which  they  allege  to  be  due,  owing 
and  bona  fide;  deny  that  any  benefit  was  reserved  to  the  said 
Hall,  or  that  there  was  any  fraud  or  purpose  to  hinder  and 
delay  the  other  creditors  of  said  Hall,  but  that  the  trans- 
action was  fair  and  honest. 

"The  chancellor,  on  final  hearing,  denied  the  relief  prayed 
for  by  complainants,  and  they  prosecute  this  appeal  to  re- 
verse that  decree.*' 

R  W.  Walker,  and  with  him  Humes,  Shefpey  &  Spkake, 
for  appellants. 
Vol.  xoix. 
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LeaviDg  out  of  view  the  payment  in  cash  as  a  feature 
effecting  the  validity  of  the  transaction,  it  may  be  con- 
ddered  as  payment  of  existing  debts  by  the  transfer  of 
property  in  discharge  and  satisfaction  thereof.  In  consid- 
3ring  the  transaction  in  this  light,  the  following  proposi- 
tions are  to  be  kept  in  view :  As  between  a  grantee  in  a 
conveyance  executed  by  an  insolvent  debtor,  in  payment  and 
satisfaction  of  an  antecedent  debt,  and  an  existing  creditor 
cv^ho  attacks  the  conveyance  as  fraudulent,  the  burden  is  on 
bhe  grantee  to  show  tnat  the  consideration  of  the  convey- 
since  to  him  was  both  vcduaUe  and  adcAjuate. — Skipper  v. 
Reeves,  93  Ala.  332;  Sides  v,  Scharff,  93  Ala.  106;  Afobile 
Savings  Bank  v.  McDonnell,  89  Ala.  434 ;  Rosivald  v.  Hobbie, 
3G  Ala.  73;  Wedgeworih  v,  Wedgeivorfh,84:  Ala.  274 ;  Moog  v. 
Farley,   79  Ala.   246.     When  an  insolvent  debtor  conveys 

Sroperty  to  one  of  his  creditors  in  payment  of  an  existing 
ebt,  the  transaction  is  fraudulent  as  to  his  other  creditors, 
if  the  property  received  bv  the  preferred  creditor  is  of  a  value 
materially  greater  than  tne  amount  of  the  debt,  in  payment 
of  which  it  is  taken.  The  value  of  the  property  must  be  no 
more  than  the  fair  equivalent  of  the  sum  of  indebtedness 
which  it  discharges.  The  amount  of  indebtedness  dis- 
charged must  correspond  with  the  fair  and  reasonable  value 
of  the  property  taken  in  payment. — Bell  v.  Kendall,  93  Ala. 
489 ;  Mobile  Savinqs  Bank  v,  McDonnell,  89  Ala.  434 ;  Leh- 
man V.  Greeiihuf,  88  Ala.  478;  Knotvles  v.  Street,  87  Ala.  357; 
Leinkauffv.  Frenkle,  80  Ala.  136;  Pritchett  v.  Pollock,  82  Ala. 
169.  T?he  limit  of  the  creditor's  right  to  obtain  a  preference 
is  reached  when  he  gets  a  sufficiency  in  value  of  the  debtor's 
property  to  discharge  his  own  debt.  When  he  gets  property 
worth  more  than  the  amount  of  his  debt,  the  excess  is  so 
much  taken  from  that  which  the  other  creditors  have  the 
right,  to  subject  to  the  payment  of  their  demands.  He  gets 
more  than  the  equivalent  of  the  sum  due  him.  In  fact,  his 
debt  is  more  than  paid.  This  is  a  diversion  of  so  much  of  the 
debtor's  property  from  the  payment  of  his  debts.  The  pre- 
ferred creditor  obtains  an  advantage  beyond  the  satisfaction  of 
his  own  demands.  This  is  at  the  expense  of  the  rights  of  other 
creditors.  As  to  them  it  is  a  fraud  which  vitiates  the  entire 
transaction. — Carter  v.  Coleman,  82  A1&.  177;  Lev7j  v.  Wil- 
liams, 79  Ala.  171.  Applying  these  propositions  in  the  con- 
sideration of  the  evidence  in  this  case,  the  impeached 
transaction  must  be  declared  fraudulent  against  complainants. 

KiBK  &  Almon,  contra, — Hall,  though   insolvent,  had  the 
right  to  pay  these  respondents  and  his  home  debts  in  pref- 
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erence  to  any  others. — Moog  v.  Farley,  79  Ala.  252 ;  Hubbard 
v.  Allen,  59  Ala  283;  Bradley  v,  RagsdaleM  Ala.  558 ;  Chi^ 
man  &  Co,  v.  Stem,  89  Ala.  207.  The  property  embraced  in 
the  sale  was  all  the  debtor  owned,  and  the  payment  of  $850 
to  him  was  less  than  his  lawful  exemption. — Carter  v.  Cote- 
man,  84  Ala.  256 ;  Rankin  &  Co,  v,  Vandiver,  78  Ala.  562.  In 
estimating  the  value  of  the  ^oods,  some  latitude  must  be 
allowed  for  diflFerence  of  opinion.— -i39  Ala.  207 ;  89  Ala.  434 
Hall  had  the  right  to  sell  his  property  and  apply  the  pro- 
ceeds in  payment  of  his  debts ;  and  if  the  purchaser  had  a 
reasonable  expectation  that  the  money  would  be  so  applied, 
he  is  not  chargeable  with  participation  in  any  secret  fraud- 
ulent intent  of  the  debtor. — Levy  v.   Williams,  79  Ala.  179. 


HARALSON,  J. — ^There  is  no  dispute  between  the  par- 
ties as  to  the  legal  principles  by  whicn  this  case  is  to  be  de- 
cided. They  have  been  so  repeatedly  declared  by  this  court, 
as  to  require  but  little  repetition  of  them  here.  There  are 
three  inquiries,  and  only  three,  to  which  consideration  need 
be  devoted,  in  a  case  of  this  kind,  viz.,  the  bona  fides  of  the 
considertion  paid,  its  sufficiency,  and  whether  or  not  there 
was  a  reservation  of  benefits  to  the  debtor. — PoUock  v.  Mey- 
er, 96  Ala.  172;  11  So.  Rep.  385;  Daivson  v.  Flash,  97  Ala. 
539;  12So.  Rep.  69. 

There  is  no  controversy  as  to  the  bona  fides  of  the  debts 
which  respondents  held  against  said  Hall.  It  is  clearly 
shown,  and  is  not  denied,  that  he  owed  the  defendants, 
Throne,  Franklin,  Nance  &  Adams,  the  sum  of  $1,304,  and 
to  defendants  J.  S.  Reeves  &  Co.  $1,521.39;  aggregating 
$2,825.39.  Nor  is  it  denied,  for  it  is  fully  established  by  the 
proof,  that  the  defendants  together  paid  to  Hall,  as  a 
part  of  the  consideration  of  the  trade,  the  sum  of 
about  $853  in  cash — an  amount  of  money  which  Hall « was 
owing  to  other  creditors  for  sums  borrowed  of  them,  which 
he  felt  special  concern  to  pay.  The  proof  tends  to  show, 
and  is  satisfactory  to  that  end,  that  the  representatives  of  the 
defendants — Nance  and  Neely — who  conducted  the  negotia- 
tion, did  not  desire  to  purchase  the  notes  and  accounts,  but 
simply  the  stock  of  goods,  but  that  Hall  would  not  make 
the  sale,  unless  these  were  included;  and  yielding  to 
his  terms,  they  furnished  him  the  aiQount  of  money  he  re- 
quired to  pay  this  indebtedness  for  borrowed  money,  the 
larger  part  of  which  was  owing  to  his  father  and  brother. 
Hall,  who  was  examined  hj  the  complainants,  swears  to  this 
fact,  and  also,  that  he  paid  every  cent  of  the  amount  thus 
paid  to  him  to  these  creditors ;  and  he  produced  on  the  trial 
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their  receipts  to  corroborate  this  statement.  He  says  the 
complainants  made  no  demand  of  him  to  pay  these  debts, 
but  that  he  did  require  from  them  the  money  for  the 
purpose ;  but  Nance  and  Neely  both  swear  he  gave  them  the 
names  of  these  creditors,  and  they  paid  the  sum  required 
with  the  understanding  that  it  should  be  paid  over  to  them, 
which  Hall  informed  them  afterwards  he  had  done,  and  pro- 
duced the  receipts  to  show.  Their  version  of  the  transac- 
tion is  to  be  credited  as  the  correct  one,  since  it  is  natural, 
and  what  we  might  expect  of  them  under  the  circumstances, 
having  been  advised  by  their  counsel  how  to  act  Hall  had 
the  right  to  pay  these  creditors,  in  preference  to  others,  out 
of  the  proceeds  of  the  sale  of  his  property ;  and  the  pur- 
chasers will  not  be  held  to  a  fraudulent  intent,  in  having 
paid  to  him  this  sum  of  money,  as  a  part  of  the  purchase 
price  of  the  goods,  if  they  paid  it,  and  had  a  reasonable 
expectation,  at  the  time,  that  it  would  be  used  for  the  pur- 
poses specified,  and  it  was  in  fact  so  used. — Chipman  dt  Co, 
V.  Stem,  89  Ala.  207;  Levy  v.  JVilHams,  79  Ala.  179;  RanJcin 
V.  Vandiver,  78  Ala.  562;  Hodges  v.  Coleman,  76  Ala.  103.  It 
thus  appears  that  the  debts  of  the  respondents,  which  were 
satisfied  in  the  sale  of  the  goods,  notes  and  accounts,  were 
bona  fide,  and  that  the  money  paid  as  the  balance  of  the 
consideration  for  the  purchase  was  honestly  and  fairly 
paid. 

As  to  the  value  of  the  goods  sold,  and  the  notes  and  ac- 
counts transferred,  there  is  conflict  in  the  evidence.  It 
would  extend  this  opinion  atjtoo  great  length,  and  would  be 
unnecessary,  to  review  in  detail  the  evidence  of  the  witnesses 
as  to  these  values.  Beferring  first  to  the  goods :  the  com- 
plainants, to  prove  their  value,  examined  four  witnesses,  in- 
cluding the  defendant,  A.  M.  Hall,  neither  of  whom,  except 
Hall,  snowed  a  knowledge  of  the  stock  from  an  examina- 
tion of  it,  or  had  experience  which  would  entitle  them  to 
be  considerd  as  very  competent  to  speak  in  reference  to  such 
matters.  But,  with  such  experience  and  knowledge  as  they 
had,  they  gave  it  as  their  opinion  that  the  goods  were  worth 
75  cents  on  the  dollar  of  their  original  cost  Hall  says  they 
were  worth  that  price.  On  the  cross-examination,  he  ad- 
mitted that  he  had  sold  the  stock  for  $3,000;  that  the  trans- 
action was  fair  and  honest ;  that  the  times  were  hard,  people 
poor,  and  money  very  scarce ;  that  he  was  about  a  week  ne- 

fotiating  the  trade  with  defendant's  representatives;  that 
e  had  been  in  business  since  1881,  and  the  stock  in  store 
was  composed,  partly,  of  accumulations  of  goods  since  that 
time,  but  there  were  not  a  great  many  old  goods;  that  he 
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had  on  hand  five  or  six  hundred  dollars  vrorth  of  new  goods, 
and  had  many  that  had  been  carried  from  the  winter  before, 
and  most  of  the  summer  goods  had  been  brought  over  from 
the  past  summer ;  that  there  was  a  difference  between  him 
and  the  representatives  of  the  defendants  as  to  the  value  of 
the  goods,  notes  and  accounts ;  that  they  did  not  propose  to 
pay  exceeding  |500  over  and  above  the  amount  he  owed 
them,  but  he  demanded  $800 ;  that  finally  the  sale  was  con- 
sumated,  and  the  goods  were  valued  in  the  transaction  at 
$3,000,  and  the  notes  and  accounts  at  $679. 

On  the  other  side,  Nance  and  Neely,  who  made  the  nego- 
tiation with  Hall,  both  depose  that  they  paid  more  for  the 
goods  than  the^  believed  they  were  worth ;  that  they  had 
been  selling  to  him  for  the  past  eight  or  nine  years,  and  had 
sold  him  the  greater  part  of  the  goods  he  had  bought ;  that 
they  had  seen  his  stock  several  times  a  year,  and  had  keot  up 
with  it ;  that  the  stock  was  old  for  the  greater  part,  ana  was 
not  worth  exceeding  $2,600,  but  that  they  offered  him  the 
amount  of  their  debts — $2,825 — and  $500  for  the  goods,  notes 
and  accounts,  but  he  declined  the  offer,  and  required  $300 
more ;  and  trade  was  finally  concluded,  valuing  the  stock  at 
$3,000,  and  the  notes  and  accounts  at  $679. 

Defendants  examined  seven  other  witnesses  as  to  values, 
three  of  whom  testified  to  many  years  exj)erience  in  mer- 
cantile business,  and  to  having  examined  this  stock  of  goods ; 
two  of  them  giving  it  as  their  opinion,  that  it  was  not  worth 
more  than  50,  and  one  that  it  was  worth  60  per  cent  on  the 
cost  price.  The  other  four,  who  had  had  some  experience 
with  second-hand  stocks  of  goAds,  testified  that  50  per  cent 
on  the  cost  price  was  a  fair  valuation  of  them.  The  stock, 
as  inventoried  by  the  receiver,  at  net  cost,  amounted  to 
$4,276.  If  valued  at  75  cents  on  the  dollar,  as  estimated  by 
complainants'  witnesses,  it  was  worth  $3,200 ;  and  if  at  50 
cents,  as  estimated  by  other  witnesses,  then  $22,100,  making 
a  difference  in  their  estimates  of  $1,100.  In  proving  the 
consideration  of  sale  of  this  character,  the  law  allows  room 
for  the  ordinary  difference  of  opinion,  and  will  not  weigh 
the  estimates  of  values  in  too  exacting  a  balance. — Mobile 
Savings  Bank  v.  McDonnell,  89  Ala.  447. 

But  we  have  other  evidence  to  aid  us  in  the  approximate 
value  of  the  goods.  The  court  appointed  Amos  L.  Moody, 
the  register  in  chancery,  as  the  receiver  in  this  suit,  who 
took  possession  of  the  property  transferred,  and  proceeded 
to  sell  the  goods  and  collect  the  claims.  The  receiver  s 
sales  amounted  to  $3,617.75.  He  was  about  ten  months  in 
closing  out  the  stock,  a  part  of  it  at  private  sale,  and  some 
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at  auction.  His  expenses,  which  he  swears  were  curtailed 
to  what  was  absolutely  necessary,  amounted  to  $908.85, 
leaving  as  a  balance,  on  that  account,  $2,708.90.  But, 
before  the  receiver  took  charge,  the  defendants  had  sold 
$625.70  worth  of  goods,  at  a  cost  of  $115.08,  and  had  ad- 
ded $55.00  worth  of  new  goods,  which  the  receiver  got, 
togethei:  amounting  to  $170.08,  to  be  deducted  from  the 
gross  sales ;  leaving  a  balance  of  $455.62,  to  be  added  to  the 
$2,708.90,  making  $3,164.52,  as  the  approximate  value  of 
the  goods  at  the  time  they  were  sold  to  the  defendants, 
being  $164.52  more  than  defendants  paid  for  them.  Under 
the  circumstances,  we  can  not  regard  $3,000  paid  for 
$3,16452  worth  of  goods,  as  so  materially  less  than  their 
value  as  to  make  the  sale  fraudulent,  especially  when  it  is 
remembered,  that  for  the  ten  months  between  the  sale  by 
the  defendants  and  the  closing  out  of  the  receivership,  the 
interest  on  the  amount  the  defendant  paid  for  the  goods 
exceeded  this  difference  of  $164.52,  and  that  the  interest  is 
still  running  against  them,  and  none  in  their  favor,  on  the 
sum  remaining  in  the  hands  of  the  register.  But,  in  ad- 
dition to  this,  it  is  clearly  shown  that  Hsdi  transferred  every 
thing  he  owned,  without  the  reservation  of  any  exemptions ; 
and  if  the  amount  paid  in  cash  was  less  than  the  exemp- 
tions to  which  he  was  entitled,  the  other  creditors  can  not 
complain  of  the  transaction,  since  they  are  not  injured  by 
it — Brii\8on  v.  Edioard^,  94  Ala.  448. 

For  convenience,  we  consider  the  transaction  of  the  notes 
and  accounts  separate  from  the  sale  of  goods,  although  they 
were  one  and  the  same.  These  were  estimated,  and  in- 
cluded, at  $679.  After  an  effort,  extending  over  nearly 
two  years,  the  receiver  collected  on  these  c&ims  $519.75, 
and  James  Nance  collected,  before  the  receiver  was  ap- 
pointed, $284.62 ;  making  total  collections,  $804.37.  Deduct- 
ing 15  per  cent.,  the  reasonable  expense,  as  shown,  of  coUeet- 
ing,  and  we  have  remaining  $4.72  more  than  was  paid  for 
them.  Green  Turner,  who  was  employed  by  the  receiver  to 
collect  these-  claims,  or  to  aid  in  so  doing,  who  was  acquaint- 
ed with  the  financial  standing  of  the  parties,  gives  his 
opinion  that  the  batch  was  not  worth  over  $650  when  sold ; 
and  Amos  L.  Moody,  who  was  also  well  acquainted  with 
the  parties  owing  the  notes  and  accounts,  agrees  with  said 
Turner,  that  not  more  than  $40  or  $50  more  can  be  collected ; 
that  the  parties  are  poor,  and,  for  the  most  part,  nothing 
can  be  made  out  of  them.  The  evidence  is  satisfying,  with- 
out reviewing  it,  that  the  defendants  paid  fair  value  for 
these  claims. 
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It  is  not  insisted  that  there  was  any  reservation  of  benefit 
to  Hall  in  making  the  sale.  Hall  himself  swears :  '*In  this 
transaction,  I  did  not  receive  any  personal  benefit,  other 
than  the  payment  of  my  indebtedness.  I  did  not  retain  a 
nickel  ...  I  honestly  owed  the  amounts  I  paid.  .  . 
These  payments  were  maae  according  to  my  design  at  the 
time  I  made  the  demand  for  the  $800."  Speaking  of  the 
entire  transaction,  he  says  :  ''The  sale  of  the  goods,  notes 
and  accounts,  was  not  made  to  hinder,  delay  or  defraud  any 
of  my  creditors,  neither  was  it  made  to  hinder,  delay  or  de- 
fraud J.  T.  Fargason  &  Co.  I  honestly  owed  the  parties 
the  amounts  I  have  stated ;  $1,521.39  to  J,  S.  Reeves  &  Co., 
and  $1,304  to  Throne,  Franklin,  Nance  &  Adams." 

We  find  no  error  in  the  record,  and  the  decree  of  the 
chancellor  is  affirmed.    - 


Germolsrez  v.  The  State. 

IrvdictmerU  for  Selling  Liquors  tvithout  License, 

1.  Objections  to  indictment f  going  to  formation  of  grand  jury, — When 
the  record  shows  that  the  grand  jurors  were  regularly  drawn  and 
summoned,  a  mistake  of  the  clerk  in  transcribing  one  of  their  names, 
as  writing  Free  for  Firee,  is  not  good  matter  for  a  plea  in  abatement 
to  an  indictment  (Code,  §4445) ;  nor  is  it  good  matter  for  a  plea  in 
abatement,  that  the  places  of  absent  jurors  were  supplied  by  tales- 
men without  an  order  discharging  them. 

2.  Same;  indorsement  of  foreman's  namej  and  names  of  vn'tnesses — It 
is  not  good  matter  for  a  plea  in  abatement  to  an  indictment,  that  in 
indorsing  the  name  of  the  foreman  of  the  grand  jury  only  the  initials 
of  his  christian  name  are  given,  instead  of  the  full  name;  nor  is  it 
good  matter  for  such  plea,  that  after  the  indictment  was  filed  in 
court  the  solicitor  indorsed  on  it,  without  leave  of  the  court,  and 
without  the  consent  of  the  defendant,  the  names  of  persons  as 
witnesses  before  the  grand  jury. 

3.  Testimony  of  witness  not  before  grand  jury. — In  a  criminal  case, 
a  conviction  may  be  had  on  the  testimony  of  a  witness  who  was  not 
before  the  grand  jury,  and  without  producing  the  witness-  on  whose 
testimony  the  indictment  was  found. 

From  the  Circuit  Court  of  DeEalb. 

Tried  before  the  Hon.  John  B.  Tally. 

The  indictment  in  this  case,  when  returned  into  court,  was 
indorsed  with  the  name  of  Bufus  Kirkpatrick,  as  the  witness 
before  the  ^rand  jury,  but  the  name  of  John  J.  Stewart  was 
afterwards  indorsed  oy  the  solicitor,  without  the  permission 
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of  the  court,  and  without  the  consent  of  the  defendant. 
The  defendant  filed  a  plea  in  abatement  on  this  gi'ound,  and 
on  other  grounds  stated  in  the  opinion.  The  court  struck 
the  plea  in  abatement  from  the  nles,  on  the  ground  that  it 
was  frivolous,  and  the  defendant  excepted.  On  the  trial, 
the  State  offered  said  Stewart  as  a  witness,  and  the  defend- 
ant objected  to  his  admission  as  a  witness  on  the  ground 
stated  in  his  plea  in  abatement;  and  the  objection  being 
overruled,  the  witness  testified  that  he  had  bought  whiskey 
from  the  defendant  within  the  period  covered  by  the  in- 
dictment, and  at  a  time  different  from  those  to  which  he 
had  testified  in  several  other  cases  against  the  defendant ; 
but  that  Bufus  Kirkpatrick  was  not  present  on  that  oc- 
casion, and  that  he  (witness)  was  not  before  the  grand 
jury  as  a  witness  at  the  term  at  which  the  indictment  in  this 
case  was  found.  The  defendant  moved  to  exclude  the  testi- 
mony of  the  witness  from  the  jury,  and  excepted  to  the 
overruling  of  his  motion ;  and  he  also  excepted  to  the 
refusal  of  the  following  charge,  which  was  asKed  by  him 
in  writing:  "If  the  jury  believe  from  the  evidence  that 
Bufus  Kirkpatrick  was  not  present,  did  not  see,  and  had 
no  personal  knowledge  of  the  sale  of  liquor  by  defendant 
to  which  the  witness  testified,  then  they  should  acquit 
the  defendant" 

Q.  B.  Dennison,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

COLEMAN,  J. — The  defendant  was  indicted  for  retailing 
spiritous  liquors  without  a  license.  The  defendant  filed  a 
plea  in  abatement,  goin^  to  the  formation  of  a  grand  jury 
which  presented  the  indictment  In  writing  up  the  record 
of  the  organization  of  the  grand  jury,  and  of  those  summoned 
and  not  attending,  the  clerk  wrote  in  one  place  W.  J.  Free, 
instead  of  W.  J.  Firee,  and  in  another  place  J.  L  Taylor  in- 
stead of  J.  I.  Hagler.  The  minutes  of  the  court  themselves 
furnish  abundant  evidence  of  the  regular  formation  of  the 
grand  jury,  and  that  these  were  mere  clerical  errors  of  the 
clerk  of  the  court  in  transcribing  the  names  of  the  jurors 
who  had  been  regularly  drawn  and  summoned  bj  the  gmeriff, 
as  shown  by  his  return  into  the  court,  all  of  which  is  of  rec- 
ord.— Tamier  v.  State ^  92  Ala.  1,  and  authorities  there  cited. 

Section  4445  of  the  Code  of  1886  declares,  that  "no  objec- 
tion can  be  taken  to  an  indictment  by  plea  in  abatement,  or 
otherwise,  on  the  ground  that  any  member  of  the  grand  jury 
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was  not  legally  qualified,  or  that  the  grand  jurors  were  not 
legally  drawn  or  summoned,  or  on  any  other  ground  going 
to  the  formation  of  the  grand  jury,  except  that  the  jurors 
were  not  drawn  in  the  presence  of  the  officers  designated  by 
law,"  &c.  This  section  has  been  frequently  considered  by 
this  court  and  judicially  construed  before  its  adoption  into 
the  present  Code.  In  the  case  of  Billingslea  v.  The  Stale, 
68  Ala.  486,  it  was  said :  ''There  are  but  two  classes  of  canes 
in  which  objections  can  be  sustained  to  an  indictment,  when 
they  are  based  on  irregularities  in  the  organization  of  a  grand 
jury.  Firsts  where  such  jurors  were  not  drawn  in  the  pres- 
ence of  the  officer  designated  by  law.  Second^  where  there 
is  some  order  of  the  court  below,  or  some  action  of  the  pre- 
siding judge,  appearing  of  record  in  the  cause,  and  relating 
to  the  organization  of  the  grand  jury,  which  is  without  war- 
rant in  the  statute,  or  is  contrary  to  its  provisions.  This 
embraces  some  judicial  order  or  act  of  the  court,  as  contra- 
distinguished from  any  act  of  its  officers,  while  ministerially 
executing  any  such  order  when  lawfully  made." 

The  second  ground  of  objection  is,  that  the  court  made 
no  order  discharging  those  who  failed  to  appear,  but  supplied 
their  places  without  first  making  an  order  discharging  tnem. 
The  objection  is  without  merit,  under  the  principles  decided 
in  Billingslea  v.  The  State,  supra ;  Crim.  Code,  page  133,  §  .9 
of  Act 

The  other  objection  to  the  indictment,  viz.,  that  it  was  in- 
dorsed K  M.  Blevins,  foreman,  instead  of  Richard  M.  Blevins, 
and  that  the  solicitor  endorsed  the  names  of  other  witnesses 
on  the  indictment  after  it  was  returned  into  court,  are  wholly 
destitute  of  merit. 

The  objection  to  the  introduction  of  testimony  on  the  trial 
is  equally  untenable. — O'Brien  v.  The  Stcite^  91  Ala  25. 

Affirmed. 


^^^-^1  Garner  &  Co.  v.  Ullman  &  Co. 

09    218 
183     go 

(  99  218  Attachment  for  Rent  of  Store-hot^se. 

Il48    628 

1.  Cojitract  of  rent  for  one  year — A  contract  for  the  rent  of  premises 
for  the  term  of  one  year,  to  commence  at  a  future  day,  is  void  under 
the  statute  of  frauds  (Code,  ^  1732),  unless  reduced  to  writing. 

2.  Contract  of  rent  by  the  month. — A  contract  of  renting  by  the 
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month  18  not  presumed  to  be  for  the  term  of  one  year,  but  may  be 
terminated  by  either  party  at  the  end  of  any  month. 

3.  Presumption  in  favor  of  judgment — When  a  ease  is  submitted  to 
the  decision  of  the  court  without  a  jury,  and  the  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evidence  adduced,  this  court  will 
presume  that  there  was  other  evidence  which  justified  the  decision. 

Appeal  from  the  City  Court  of  Gadsden. 

Tried  before  the  Hon.  John  H.  Disque. 

This  action  was  brought  by  A.  Ullman  &  Co.,  suing  as  a 
partnership,  against  R.  E.  Garner  &  Co.,  a  partnership  com- 
posed of  K  E.  Garner  and  E.  A.  Doolittle ;  and  was  com- 
menced by  attachment  sued  out  before  a  justice  of  the  peace, 
on  the  30th  June,  1892,  to  recover  the  sum  of  $216.16,  claimed 
to  be  due  from  the  defendants  to  the  plaintiffs  for  the  rent 
of  a  store-house  in  Attalla  for  the  year  1892.  The  defend- 
ants pleaded  the  {^eneral  issue,  the  statute  of  frauds,  payment, 
and  tender ;  and  issue  was  joined  on  these  several  pleas,  a 
jury  being  waved,  and  the  cause  submitted  to  the  decision 
of  the  court.  The  testimony  adduced  on  the  trial  is  thus 
stated  in  the  bill  of  exceptions : 

"J.  A.  Hughes,  who  was  the  owner  of  the  premises 
at  the  time  of  the  renting,  testified  that,  during  the 
month  of  December,  1891,  he  rented  the  store-house  to  de- 
fendants for  the  term  of  one  year,  from  the  1st  of  January, 
1892,  at  and  for  the  rental  of  $400.00  per  year,  payable  in 
monthly  instalments  of  $33.33  per  month ;  that  defendants 
went  into  possession  of  the  store,  under  said  renting,  on  the 
1st  day  of  January,  1892,  and  paid  witness  the  rent  as 
agreed,  up  to  the  15th  of  March,  1892,  when  witness  sold  the 
store  to  plaintiffs. 

"A.  Ullman,  one  of  the  vendees  of  the  premises,  testified, 
that  on  15th  March,  1892,  plaintiffs  purchased  the  store- 
house from  J.  A.  Hughes ;  that  on  the  same  day  witness 
went  to  the  store-house,  and  called  for  defendant,  it.  E.  Gar- 
ner, who  was  not  in ;  that  witness  told  E.  A.  Doolittle,  a 
member  of  the  firm  of  R  E.  Garner  ACo.,  that  plaintiffs  had 
bought  the  store  occupied  by  defendants,  and  told  said 
Doolittle  the  terms  of  the  contract,  as  set  out  above  in  Hughes' 
testimony,  as  he  had  been  informed  of  it  by  Hughes,  which 
Doolittle  admitted  to  be  correct,  but  suggested  that  hence- 
forth he  would  prefer  to  pay  the  rent  on  tne  15th,  instead  of 
the  1st  of  each  month ;  that  he  would  pay  the  rent  to  the 
15th  of  March,  to  Hughes,  and  thereafter  to  witness,  to 
which  witness  assented ;  that  on  the  night  of  July  1,  1892, 
defendants  vacated  said  store-house,  and  had  their  goods 
placed  in  cases  for  shipment,  when  he  attached  them  for 
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rent;  that  Doolittle  refused  to  pay  rent  to  15th  July,  but 
offered  to  pay  to  the  1st,  when  they  vacated,  which  witness 
refused  to  accept ;  that  witness  received  the  keys  to  the 
house,  by  registered  letter,  two  months  after  the  house  was 
vacated ;  that  Hughes  transferred  his  rental  lease,  as  made 
with  defendants,  to  the  plaintiffs,  on  the  15th  March,  1892, 
the  day  of  their  purchase  from  Hughes. 

"R.  E.  Gamer,  one  of  defendants,  testified,  that  on  the 
19th  of  December,  1891,  he  and  E.  A.  Doolittle  made  a  con- 
tract with  J.  A.  Hughes  for  the  rent  of  the  store,  the  rent  to 
begin  and  possession  given  on  the  1st  January,  1892 ;  that 
the  contract  was  verbal,  and  the  renting  by  the  month,  pay- 
able on  the  end  of  each  month,  $33.33 ;  that  on  the  §Oth 
June,  1892,  they  vacated  the  store,  and  moved  out  in  the  day- 
time ;  and  ^that  he  never  at  any  time,  made  any  (Contract  with 
Ullman. 

'^E.  A.  Doolittle  testified,  that  he  and  his  partner.  Gamer, 
on  the  19th  of  December,  1891,  made  a  contract  with 
Hughes,  for  the  rent  of  the  store  by  the  month ;  that  the 
renting  was  to  begin  1st  January,  1892,  rent  payable  at  the 
end  oi  each  month;  that  on  the  15th  March,  1892,  plaintiff, 
Ullman,  came  to  the  store,  and  said,  Tm  your  landlord-' 
Witness  replied,  *Is  that  so?*  Ullman  said  TTes,  I  have 
bought  this  store  from  Mr.  Hughes,  and  you  may  continue 
on  the  same  as  you  have  been  doing' ;  to  which  witness  re- 

flied,  *Verv  well';  that  witness  paid  Hughes  the  rent  to  the 
5th  March,  and  then  to  Ullman  to  15th  June,  and  witness 
never  made  any  contract  with  Ullman  in  regard  to  the  rent- 
ing ;  that  according  to  his  understanding,  the  contract  of 
renting  was  for  no  specified  length  of  time,  and  that  defend- 
ants had  the  right  to  moVe  out  at  any  time ;  that  defendants 
vacated  the  store  on  30th  June,  1892,  in  the  day-time ;  that 
he  saw  Ullman,  before  the  attachment  was  sued  out,  and 
tendered  to  him  the  rent  due  up  to  the  time  they  vacated 
the  store,  and  he  refused  to  receive  it;  that  witness  also 
tendered  to  him  the  keys,  which  he  refused  to  accept,  and 
he  afterwards,  July  2,  1892,  sent  them  to  him  by  registered 
letter,  and  offered  in  evidence  the  receipt  of  the  postmaster 
of  that  date  for  keys." 

"Whereupon,"  as  the  bill  of  exceptions  adds,  "the  court 
rendered  judgment  for  the  plaintiffs,  for  $215.50 ;  to  which 
judgment  defendants  excepted,"  and  they  here  assign  it  as 
error. 

Caldwell  &  Johnston,  and  Jas.  D.  Garner,  for  appel- 
lants, cited  Joiias  v,  Fidd^  83  Ala.  445 ;  Crommdin  v.  Thtess^ 
Vol.  xwx. 
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31  Ala.  412 ;  Parker  v.  HoUis,  50  Ala.  411 ;  Oliver  v.  Gdd 
Life  Ins.  Co.,  82  Ala.  417;  White  v.  Levy,  93  Ala.  484;  Ham- 
rncmd  v.    Winchester,  82  Ala.  470. 

J,  A  BiLBBO,  contra^  cited  Soidhern  Siuy)ender  Co.  i\  Van 
Borries,  91  Ala.  509. 

HARALSON,  J. — Under  the  evidence  set  out  in  the  bill 
of  exceptions,  alone,  whether  the  account  given  of  the  rent 
contract  by  the  plaintiffs,  or  that  given  by  the  defendants, 
be  true,  we  might  hold  that  the  plaintiffs  were  not  entitled 
to  recover;  for,  according  to  the  plaintiffs'  evidence,  the 
contract  was  void  under  the  statute  of  frauds,  in  that  it  was 
not  shown  to  be  in  writing,  and  to  be  performed  within  « 
year  from  the  making  thereof;  and,  according  to  defendants, 
it  was  a  verbal  renting,  by  the  month,  which  might  be  ter- 
minated at  the  end  of  any  month ;  and  they  had  paid  or  ten- 
dered all  they  owed,  up  to  the  date  of  their  leaving;,  and 
tendered  the  possession  of  the  premises  to  the  plaintiffs. 
Crommelin  v.  Theisa,  31  Ala.  412;  White  v.  Levy,  93  Ala.  484. 

But  the  bill  of  exceptions  does  not  purport  to  set  out  all 
the  evidence ;  and,  under  the  uniform  rulings  of  this  court, 
we  must  presume  there  was  other  evidence  introduced,  not 
set  out,  which  was  sufficient  to  sustain  the  judgment  of  the 
City  Court.— ^ood  v.  Pioneer  M.  &  M.  Co.,  95  Ala.  461; 
11  So.  Rep.  10 ;  Hunt  v.  Johnson,  96  Ala.  130 ;  11  So.  Rep. 
387. 

Affirmed. 


The  State  v.  Hartford  Fire  Insar- 
anee  €o. 

Action  against  Foreign  Corporation  for  Statutory  License  Fee. 

1.  License  tax  on  foreign  corporations  ^  under  statutory  and  constitu- 
tional />romiorw,— The  statute  approved  February  18th,  1893,  entitled 
**An  act  to  require  all  corporations  to  pay  a  fee  or  license  for  the  use 
of  the  State  before  commencing  business  in  the  State"  ( ^ess.  Acts 
1892-3,  p.  690),  does  not  apply  to  or  include  a  foreign  insurance  com- 
pany, which  was  lawfully  engaged  in  doing  business  here  on  that  day, 
having  fully  complied  with  all  the  constitutional  and  statutory  pro- 
visions then  in  force  regulating  the  right  of  foreign  corporations  to 
do  business  in  this  State.  To  make  the  statute  apply  to  such  corpora- 
tions, would  extend  its  provisions  beyond  the  scope  and  purview  of 
its  title. 
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Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  Thos.  M.  ARRiNGtON. 

Wm.  L.  Martin,  Attorney-General,  for  the  appellant — ^A 
corporation  has  its  domicile  in  the  State  or  country  of  its 
birth,  and  is  said  to  be  without  capacity  to  emigrate.  It 
can  exercise  its  corporate  functions  in  other  States,  only  so 
far  as  it  may  be  permitted  by  the  comity  of  the  local  sov- 
ereign. It  is  not  a  citizen  within  the  meaning  of  that  clause 
in  the  Federal  Constitution  which  declares  that  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges  and  immu- 
nities of  citizens  of  the  several  States.  The  State  may  pre- 
scribe the  terms  on  which  foreign  corporations  may  do  busi- 
ness within  its  limits,  or  exclude  them  altogether,  and  it 
may  discriminate  against  them  in  favor  of  corporations  of 
its  own  creation.  In  support  of  these  propositions,  see 
Horn  Silver  Minincf  Co.  v.  Jseio  York,  143  U.  S.  305 ;  Patd  v. 
Virginia,  8  Wall.  (U.  S.)  168;  Ducat  v,  Ghicaao,  10  WalL  410; 
Liver2X)ol  Ins,  Co,  v.  Massachusetts,  10  WaiL  566;  Pemlnna 
Mining  Co.  v.  Pennsylvania,  125  U.  S.  181 ;  Philadelphia  Fire 
Asso.  V.  New  York,  119  U.  S.  110 ;  Doyle  v.  Continental  Instir- 
ance  Co,,  94  U.  S.  535 ;  Bank  of  Augusta  v.  Eark,  13  Peters, 
519 ;  Taylor  on  Private  Corporations,  §  400 ;  Morawetz  on 
Private  Corporations,  §§  970-71;  4  Amer.  &  Eng.  Encyc 
Law,  206;  33  Amer.  &  Eng.  Corp.  Cases,  1-67.  Being  a 
foreign  corporation,  the  defendant  is  unquestionably  within 
the  terms  of  the  statute,  and  its  compliance  with  the  pro- 
visions of  other  laws  does  not  relieve  it  from  the  payment 
of  the  license.  This  is  expressly  declared  by  the  6th  sec- 
tion of  the  statute.  Those  provisions,  requiring  the  desig- 
nation of  an  agent  and  a  known  place  of  business  in  this 
State,  are  intended  for  the  protection  of  our  own  citizens  in 
their  transactions  with  foreign  corporations,  by  securing  to 
them  the  right  to  sue  in  our  own  courts. — Ndms  v.  Ed. 
Amer,  Mortgage  Co.,  92  Ala.  157;  Fai^rior  v,  N.  E,  Mortgage 
Security  Co.,  88  Ala.  275.  Compliance  with  those  provisions 
does  not  confer  the  absolute  right  to  do  business  here,  nor 
imply   that  other  provisions   may   not   be  imposed.     The 

Jower  of  the  State  to  revoke  such  license  is  well  established. 
*oweU  V.  Staie,  69  Ala.  10 ;  Doyle  v.  Continental  Insurance 
Co.,  94  U.  S.  535,  540;  Rowland  v.  State,  12  Texas  Ap.  418. 

Tompkins  &  Troy,  contra. — To  extend  the  provisions  of  the 
act  of  February  18, 1893,  to  foreign  corporations  which  were 
doing  business  in  this  State  at  the  time  of  its  passage,  and 
had  complied  with  all  the  requirements  of  laws  then  exist- 

VoL.  xoix. 


Digitized  by  VjOOQiC 


1892.]  OP  ALABAMA.  223 

[The  State  v.  Hartford  Fire  Insurance  Co.] 

ing,  wonld  carry  it  beyond  the  scope  of  its  title,  and  would, 
to  that  extent,  render  it  unconstitutional. — Sutherland  on 
Statutory  Construction,  §§  210-11 ;  United  States  v.  Pcdmer, 
3  Wheat.  610-31;  People  v.  Abbott,  16  Cal.  359;  Bishop  v. 
Barton,  2  Hun.  N.  T.,  436;  People  v.  Wood,  71  N.  Y.  371; 
People  V.  Davenj)ort,  91  N.  Y.  574;  People  v.  Mdinevx,  53 
Barb.  9;  7  Nevada,  19;  State  v.  Young,  47  Ind.  150;  Rushing 
V.  Sebree,  12  Bush,  198;  MiUer  v.  JoncJi,  80  Ala.  ^9;  Morgan 
V.  State,  81  Ala.  72 ;  Cooley's  Const.  Limitations,  177. 

STONE,  C.  J.— This  is  a  suit  by  the  State  against  a  for- 
eign insurance  company,  and  is  sought  to  be  maintained 
under  the  act  approved  February  18,  1893. — Sess.  Acts, 
690-1.  The  sole  question  presented  for  our  consideration 
is  the  judgment  of  the  City  Court,  overruling  plaintiflF's 
demurrer  to  defendant's  j)lea  in  bar.  The  suit  was  com- 
menced in  May,  1893,  and  it  is  averred  in  the  complaint  that 
the  defendant,  a  corporation  created  by  the  laws  of  Connec- 
ticut, with  a  capital  stock  of  $1,250,000,  and  "authorized  by 
its  charter  to  engage  in  the  business  of  issuing  policies  of 
fire  insurance,  did  engage  in  its  said  corporate  business,  and 
did  issue  policies  of  fire  insurance  within  fche  State  of  Ala- 
bama, after  the  eighteenth  day  of  February,  1893,  and  has 
continued  to  engage,  and  is  now  engaged  in  said  business 
within  said  State,  without  having  first  paid  into  the  treasury 
of  said  State,  for  the  use  of  the  State,  a  fee  or  license  of 
two  hundred  and  fifty  dollars,  as  required  by  law."  This 
complaint  corresponds  with  section  4  of  the  act  approved 
February  18, 1893,  if  we  consider  that  section  without  re- 
ference to  other  parts  of  the  statute. 

The  defense  pleaded  may  be  thus  stated :  That  before 
the  enactment  of  that  statute,  the  defendant,  having  been 
previously  incorporated  and  organized  under  the  laws  of 
Connecticut,  did  comply  with  all  the  provisions  of  section 
1200  of  the  Code  of  1886— (they  are  set  out  in  detail  in  the 
plea) — did  pay  the  license  fee,  1100,  into  the  treasury  of 
Alabama,  and  obtained  a  license  from  the  State  Auditor, 
authorizing  it  to  conduct  and  transact  the  business  of  life 
insurance  in  this  State  until  January  15,  1894;  and  that 
thereupon,  and  before  February  18,  1893,  to-wit,  January  1, 
1893,  "this  defendant  commenced  doing  business  in  the 
State  of  Alabama,  and  was  and  continuously  did  business 
in  the  State  of  Alabama  u^  to  the  said  18th  day  of  Febru- 
ary, 1893 ;  and  was  on  said  18th  day  of  February,  1893, 
doing  business  in  the  State  of  Alabama,  and  had  been  for 
many  years  prior  to  said  18th  day  of  February,  1893,  carry- 
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ing  on  ifcs  business  in  said  State  of  Alabama,  and  did  not 
commence  carrying  on  such  business  after  said  date." 

The  precise  point  of  the  plea  and  defense  is,  that  the 
statute  of  February  18,  1893,  nas  reference  alone  and  exclu- 
sively to  corporations  which  should  thereafter  commence 
doing  business  in  the  State  of  Alabama,  and  that  it  does  not 
and  can  not  apply  to  corporations  which  had  commenced 
business  before  the  statute  was  enacted,  and  were  engaged 
in  business  at  the  time  of  the  enactment  This  defense  is 
rested  on  the  title  of  the  act  of  February  18,  1893,  which  is 
in  the  following  language :  "An  act  to  require  all  corpora- 
tions to  pay  a  fee  or  license  for  the  use  of  the  State  before 
commencing  business  in  this  State." 

The  Constitution  of  Alabama,  Art.  IV,  §  2,  declares  that 
"Each  law  shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title,"  with  certain  exceptions  not 
pertinent  to  this  case.  That  section  has  been  many  times 
considered  and  very  fully  discussed  by  this  court  Our  uni- 
form interpretation  has  been,  that  the  clause  is  mandatory ; 
and  that  if  a  statute  embodies  any  matter,  which  is  not  ger- 
mane to  and  embraced  in  the  title,  such  clause  must  be  pro- 
nounced unconstitutional.  We  deem  it  unnecessary  to  re- 
peat the  arguments.  They  are  fully  set  forth  in  the  follow- 
ing decisions,  and  in  the  many  authorities  therein  referred 
to  :  Ballentyne  v,  Wickerffham,  75  Ala.  533  ;  Loivndes  CowUy  v. 
Hunter,  49  Ala.  507 ;  Stein  v.  Leeper,  78  Ala.  517 ;  Miller  v, 
JoneSy  80  Ala.  89;  Eamagnano  v.  Crook,  85  Ala.  226;  Ex 
parte  Reynold8,87 Ala,,  138 ;  Montgomery  v.  State,  88  Ala.  141 ; 
Ex  parte  Coivert,  92  Ala.  94. 

It  will  be  observed  that  the  title  of  this  act  uses  the  word 
"commencing,"  present  participle  of  the  verb  to  commence. 
The  definition  of  the  verb  to  commence  is,  "To  cause  to  be- 
gin to  be ;  perform  the  first  act  of ;  enter  upon ;  begin." 
Century  Die.  "To  begin ;  to  originate ;  to  do  the  first  act  in 
any  thing;  to  take  the  first  step." — Webster  Die.  Each  of 
these  definitions  shows  that  the  title  of  the  statute  we  are 
considering  is  cleary  inappropriate  to  a  business  already 
begun  and  in  continuing  operation.  It  must  and  does  re- 
late to  a  business  thereafter  to  be  entered  upon. 

The  first  three  sections  of  the  act  of  February  18, 1893, 
refer  in  terms  to  Alabama  corporations  to  be  organized  after 
the  enactment  of  the  statute.  They  could  not  by  any  strain- 
ing be  made  applicable  to  corporations  then  existing.  These 
are  clearly  within  both  the  letter  and  the  spirit  of  the  title 
of  the  act.  The  fourth  section  of  the  statute  is  in  the  fol- 
lowing language  :  "No  corporation  created  by  the  laws  of 
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any  other  State,  or  any  foreign  country,  shall  hereafter  carry 
on  any  business  in  this  State  without  first  having  paid  into 
the  treasury  of  this  State,  for  the  use  of  the  State,  like  fees 
as  those  required  of  corporations  organized  under  the  gen- 
eral incorporation  laws  of  this  State,  by  the  first  section  of 
this  act."  The  natural  import  of  this  language,  considered 
by  itself,  is  that  it  embraces  foreign  corporations  then  doing 
business  in  the  State,  and  proposing  to  continue  to  do  such 
business.  This,  however,  would  make  this  clause  of  the 
statute  unconstitutional,  because  neither  expressed  nor  em- 
braced in  the  title  of  the  act.  It  is  our  duty,  in  interpreting 
legislative  enactments,  to  presume  there  was  an  intention  to 
conform  to  the  Constitution ;  and  to  so  construe  any  doubt- 
ful word  or  clause  as  to  make  it  constitutional,  rather  than 
to  make  it  unconstitutional  by  a  contrary  interpretation. 
Thus  construing  section  four  of  the  act  under  consideration, 
we  hold  that  the  intention  was  to  make  it  operative  upon 
foreign  corporations  thereafter  to  commence  business  in 
Alabama,  and  not  to  such  as  were  already  doing  business 
within  the  State.  To  thus  construe  it  brings  section  four 
clearly  within  the  purview  of  the  title  of  the  act,  while  the 
construction  contended  for  by  appellant  would  make  it  un- 
constitutional. 
The  judgment  of  the  City  Court  is  Affirmed. 
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1.  Mudemeanors  triabie  before  justice  of  the  peace;  trial  or  commitment 
by  him. — When  a  person  is  brought  before  a  justice  of  the  peace, 
charged  with  a  misdemeanor  which  the  justice  has  jurisdiction  to  try 
and  determine  on  its  merits,  the  prosecutor  and  the  witness  also 
being  present,  it  is  the  duty  of  the  justice  to  proceed  with  the  trial 
and  render  final  judgment  (Code,  §  4239) ;  and  he  has  no  power  to 
bind  the  defendant  over  to  answer  an  indictment,  unless  a  trial  by 
jury  is  demanded. 

Application  by  petition  in  the  names  of  Bichard  Pruitt 
and  Thomas  Harper  jointly,  for  the  writ  of  habeas  corpus,  to 
procure  their  discharge  from  the  custody  of  the  sheriff  and 
jaUor  of  Madison  county,  who  held  them  under  a  mittimus 
issued  by  a  justice  of  the  peace  of  said  county,  under  the 
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circumstances  stated  in  the  opinion.     The   application  was 
!  \  first  made  to  Hon.  Henry  C.  Speake,  the  judge  of  the  eighth 

judicial  circuit,  and  was  by  him  overruled  and  refused;  aod 
a  bill  of  exceptions  having  been  reserved  to  his  decision,  the 
petitioners  renew  their  application  to  this  i50uri 

D.  D.  Shelby,  and  S.  S.  Pleasants,  for  the  petitioners, 
cited  Code,  §  4026;  In  re  Donnelly,  30  Kans.  424 ;  In  re  Don- 
nelly, 30  Kans.  191 ;  Thomm  v.  State,  35  Ark.  327 ;  12  Amer. 
&  Eng.  Encyc.  Law,  410,  note. 

Wm.  L.  Martin,  Attorney-General,  contra,  cited  1  Bish. 
Crim.  Pro.,  141,  §  237 ;  Com.  v.  Harris,  8  Gray,  (Mass.)  470; 
Com.  V.  Boyle,  14  Gray,  3;  Com.  v.  Golding,  14:  Gray,  49; 
Com..  V.  Many,  14  Gray,  82 ;  Com.  v.  Hamilton^  129  Mass.  479 ; 
State  V.  Towle,  48  N.  fi.  97  ;   Wolverton  v.  Com.,  75  Va.  909. 


McCLELLAN,  J. — ^Petitioners  were  arrested  and  brought 
before  a  justice  of  the  peace  on  a  charge  of  removing  seed- 
cotton,  of  the  value  of  five  dollars,  from  the  premises  of 
J.  M.  Hampton,  between  the  hours  of  sunset  and  sunrise. 
The  complaint  was  made  before  this  justice,  and  the  war- 
rant thereon  was  issued  by  him.  The  prisoners  being 
brought  before  him,  he  examined  witnesses  touching  the 
alleged  offense,  and  thereupon  made  the  following  order: 
"  State  of  Alabama,  Madison  County.  In  the  case  of  Thomas 
Harper  and  Bichard  Pruitt,  they  are  committed  to  jail  to 
answer  the  charge  of  removing  seed-cotton  from  the  premi- 
ses of  John  M.  Hampton.  The  amount  of  bond  at  the  rate 
of  $500  each."  Failing  to  give  the  required  bail,  the  de- 
fendants were  committed  to  jail  under  the  following  mittimus: 
"State  of  Alabama  v.  Thomas  Harper  and  Richard  Pruitt. 
To  the  jailer  of  Madison  county,  Alabama  :  In  the  case  of 
the  State  v.  Thomas  Harper  and  Richard  Pruitt,  charged 
with  grand  larceny,  upon  the  examination  I  find  that  such 
offense  has  been  committed,  and  have  sufficient  cause  to 
believe  them  guilty  of  the  same.  You  are  therefore  com- 
manded to  take  them  into  your  custody,  and  keep  them  till 
they  are  legally  discharged.  I  fix  their  bond  at  five  hund- 
red dollars  eacn,  to  appear  at  the  next  term  of  the  Circuit 
Court.  Witness  my  hand  and  seal,  this  the  2d  day  of 
November,  1892.  J.  B.  Smith,  J  P."  In  answer  to  the 
writ  of  habeas  corpus  issued  by  the  judge  of  the  Circuit 
Court,  the  sheriff  of  Madison  county  justified  his  custody  of 
petitioners  under  this  mittimus.     On  this  state  of  case,  the 
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circuit  judge  denied  the  petition,  and  remanded  the  peti- 
tioners to  custody. 

The  offense  charged  in  the  complaint  and  described  in  the 
order  of  commitment  made  by  the  justice  is  a  misdemeanor. 
Code,  §  4141.  It  is  manifested  by  the.  complaint,  the  order 
of  commitment,  and  the  evidence  of  the  justice  of  the  peace, 
given  without  objection  on  the  hearing  of  the  petition,  that 
the  petitioners  were  committed  to  answer  an  indictment  for 
this  misdemeanor,  and  that  it  was  this  offense  which  is  in 
fact,  through  misconception  of  the  magistrate,  described  in 
the  mittimtbs  as  grand  larceny.  And  hence  we  feel  warranted 
in  affirming  that,  on  the  hearing  of  the  petition  by  the 
circuit  judge,  it  was  made  to  appear,  and  is  made  to  appear 
by  the  record  before  us,  that  the  petitioners  were  committed 
in  default  of  bail  to  answer  an  indictment  for  a  misdemeanor. 
Under  general  statutes,  justices  of  the  peace  have  concur- 
rent final  jurisdiction  with  Circuit  Courts  of  certain  speci- 
fied misdemeanors  (Code,  §  4233),  when  the  prosecution 
therefor  is  commenced  within  sixty  days  after  the  com- 
mission of  the  offense.  Code,  §  3712.  By  special  enactment, 
the  concurrent  final  jurisdiction  of  justices  of  the  peace  in 
Madison  county  is  extended  to  all  misdemeanors. — Acts 
1876-7,  p.  196.  This  prosecution  was  commenced  the  day 
after  the  alleged  commission  of  the  offense.  The  justice 
therefore  had  jurisdiction  to  finally  hear  and  determine  it, 
adjudge  guilt  or  innocence,  and  impose  punishment  or  dis- 
charge the  defendants.  The  statute  expressly  declares  and 
fixes  his  duties  and  powers  in  respect  of  such  cases  with 
clearness  and  emphasis.  Saving  defendant's  constitutional 
right  to  a  jury,  ii  he  elects  to  claim  it,  it  provides  that, 
if  he  does  not  demand  a  jury — and^  there  is  no  pretense 
that  these  defendants  made  such  demand — the  trial  miist 
proceed,  either  presently  or  on  a  day  to  which  a  continuance 
may  be  had  for  good  cause  shown,  be/ore  the  justice.  This  is 
its  language :     "If  the  accused  and  the  prosecutor  are  both 

i)re8ent,  and  also  the  witnesses  for  the  prosecution  and  de- 
ense,  and  the  accused  does  not  demand  a  trial  by  jury,  the 
trial  must  proceed  before  the  justice,  unless,  for  good  cause 
shown,  he  continues  it  to  some  other  day  not  more  than 
ten  days  distant." — Code,  §  4239.  The  trial  referred  to  in 
this  section  is  not  a  preliminary  one,  but  final.  A  previous 
section  is  clear  to  tnis  conclusion.  It  provides  :  "In  all 
trials  before  a  justice  of  the  peace,  of  causes  which  are 
within  his  jurisdiction,  he  must  determine  both  the  law  and 
the  facts,  without  the  intervention  of  a  jury,  and  award 
the  punishment  which   the  offense  may  demand." — Code, 
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§  4237.  These  sections  are  parts  of  the  article  of  the  Code 
which  specially  prescribes  the  duties,  powers  and  juris- 
diction of  justices  of  the  peace  in  prosecutions  for  mis- 
demeanors, and  the  proceedings  therein.  Code,  §§4233, 
et  acq.  And  they  are  the  source  and  limitation  of  all  power, 
authority  and  jurisdiction  in  these  officers,  in  respect  of 
the  misdemeanors  named  in  section  4233,  and,  m  con- 
nection with  the  special  act  referred  to  above,  in  respect 
of  all  misdemeanors  committed  in  Madison  county.  The 
sections  which  we  have  set  out  in  totidem  vet^his  are  as  im- 
perative and  mandatory  in  their  terms  as  language,  with- 
out express  exclusion,  could  make  them.  They  leave  no 
room  for  discretion.  And  there  is  every  reason  why  they 
should  not.  The  organic  law  guarantee^  a  speedv  trial 
It  is  the  policy  of  this  law  that  a  speedy  trial  shall  be 
had.  It  is  equally  to  the  interest  of  the  public  and  alleged 
misdemeanants  that  the  question  of  their  guilt  or  inno- 
cence should  be  speedily  adjudged,  to  the  end  that  if  guilty 
they  may  the  sooner  pay  the  penalty,  and  if  innocent  the 
sooner  be  so  adjudged  and  discnarged,  in  either  case  avoid- 
ing expense,  and  in  cases  like  this  avoiding  incarceration 
amounting,  it  may  be,  to  greater  punishment  than  the  law 
has  set  against  the  crime;  and  tliis  too  without  any  ad- 
judication of  guilt  upon  which  the  law  authorizes  the 
infliction  of  punishment  by  that  name.     In  such  cases,  the 

{'ustice,  the  statute  declares,  inust  proceed  with  the  trial— 
le  mtist  determine  both  the  law  and  the  facts,  and  he 
must  award  the  punishment.  These  duties  are  imposed  for 
the  benefit  of  defendants,  as  well  as  upon  other  general 
public  considerations.  They  vest  defendants  with  the  right 
to  have  their  causes  finally  heard  and  determined  by  the 
justice.  As  is  fully  illustrated  in  this  case,  it  is  a  valuable 
right,  and,  by  the  very  terms  of  the  statute,  it  must  be  ac- 
corded to  them,  unless  they  elect  to  exercise  another  right, 
which  is  no  more  valuable  and  assured  to  them  than  this  is, 
so  long  as  these  statutes  are  unrepealed — that  of  demand- 
ing a  trial  by  jury.  This  right,  as  in  the  case  at  bar, 
being  waived,  the  only  other  way  to  carry  the  case  to 
the  Circuit  Court  is  by  appeal  after  final  judgment  by 
the  justice,  a  judgment  which  has  never  been  entered  here, 
and  now  can  not  be.  We  hold,  therefore,  that  there  was  no 
warrant  of  law  for  sending  this  case  to  the  Circuit  Court 
The  justice  of  the  peace  was  without  authority  or  juris- 
diction to  bind  these  petitioners  over  to  that  court,  and, 
.  in  default  of  bail,  commit  them  to  await  the  action  of  its 

Vol.  xoix. 


Digitized  by  VjOOQiC 


1892.]  OP  ALABAMA.  229 

[Ex  parte  Pruitt  &  Harper.] 

grand  jury.     His  mittimus  to  that  end  is  void,  and  affords 
nojustification  for  their  detention. 

The  argument  against  this  conclusion  is  based  on  the 
provisions  of  the  general  law  made  to  apply  in  broad  terms 
to  all  magistrates  named  in  section  4680  of  the  Code, 
among  which  are  justices  of  the  peace,  and  authorizing 
these  oflScers  to  hold  a  preliminary  investigation  upon 
complaint  made  tha^  "a  person  has  oeen  guilty  of  a  de- 
signated public  offense,"  and  bind  such  person  over  to  a 
court  having  jurisdiction  thereof,  if  it  be  made  to  appear 
that  the  offense  has  been  committed,  and  that  there  is 
probable  cause  to  believe  the  defendant  is  guilty  thereof. — 
Code,  §§  4255,  et  sea.,  and  4680.  Upon  a  well  settled  and 
familiar  principle,  tnis  general  law,  applying  to  all  magis- 
trates and  to  all  offenses  in  general  terms,  will  not  be 
allowed  to  override  specific  and  imperative  enactments 
specially,  and  for  obvious  reasons,  applicable  to  justices 
of  the  peace  and  prosecutions  for  offenses  of  a  particular 
class  finally    triable   and  determinable    by  them;  and  es- 

f)ecially  ought  this  rule  to  be  applied  here,  since .  it  still 
eaves  a  field  for  the  operation  ol  the  general  statute  in 
respect  of  justices  of  the  peace,  in  that  under  it  they 
have  jurisdiction  preliminarily  to  try,  and  commit  or  dis- 
charge, all  alleged  felons,  and  all  misdemeanants  who 
have  not  been  proceeded  against  within  sixty  days  after 
the  commission  of  the  alleged  offense. 

A  good  many  adjudged  cases  have  been  brought  to  our 
attention,  cases  decided  in  other  jurisdictions.  It  does  not 
appear  that  any  of  them  had  to  deal  with  statutory  pro- 
visions similar  to  those  embodied  in  sections  4237, 4238  and 
4239  of  our  Code,  and  hence  they  can  not  be  said  to  be  au- 
thority in  the  present  case.  Among  them  is  the  case  of  Ex 
parte  Donnelly  et  at,  30  Kan.  191,  and  (on  rehearing)  424, 
where  it  was  directly  held  that  a  justice  of  the  peace  could 
not  commit  for  an  offense  of  which  he  had  final  jurisdiction, 
and  this  though,  so  far  as  the  report  of  the  case  discloses, 
justices  had  preliminary  jurisdiction  under  a  general  law 
identical  in  terms  with  our  own,  and  it  did  not  appear  that 
their  duties,  power  and  jurisdiction  in  respect  of  misde- 
meanors were  specifically  prescribed  as  in  our  statutes. 
The  conclusion  of  the  Kansas  courts  was  in  some  measure 
rested  on  a  consideration  which  we  have  not  before  adverted 
to,  but  which  is  equally  forceful  under  our  statutes.  It  is 
this  :  A  committing  magistrate  is,  in  general  terms,  author- 
ized to  bind  defendants  over  to  any  court  having  jurisdiction 
of  the  offense.     To  hold  that  a  justice  of  the  peace  could 
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bind  over  a  misdemeanant  of  whose  ofifense  he  has  final 

i'urisdiction,  is  to  hold  that  he  may  upon  the  statutory  pre- 
iminaiT  trial — upon  an  examination  of  witnesses — recognize 
such  offender  to  appear  before  another  justice  of  the  peace, 
or  even  for  another  and  final  trial  before  himself,  which  is 
an  absurdity. 

We  need  not  pursue  the  discussion  further.  The  applica- 
tion for  habeas  corpus  will  be  granted,  and  the  writ  will  be 
here  issued,  unless,  upon  the  advice  of  this  opinion,  peti- 
tioners are  content  to  renew  their  application  before  a  mi 
jyrius  judge  having  jurisdiction. 

Application  granted. 


saol 

^1  Gooden  v.  ifloses  Bros. 

Action  for  Breach  of  Special   Written  Contract, 

1.  Damages  for  breach  of  contract  to  lend  or  advance  money. — Under 
a  written  contract  by  which  defendants  agreed  to  sell  and  convey  to 
plaintiff  a  vacant  lot,  and  to  advance  to  her  $300  to  build  a  house  on 
it;  $150,  about  one- fourth  part  of  the  agreed  purchase-money,  being 
payable  in  advance,  and  the  residue  in  monthly  installments  of  $8.50, 
which  was  also  agreed  on  as  the  "monthly  rental  value  of  the 
premises,"  although  the  vacant  lot  had  no  rental  value  whatever; 
defendants  having  become  insolvent,  and  made  an  assignment  for  the 
benefit  of  their  creditors,  after  receiving  the  cash  payment  and  sev- 
eral monthly  instalments;  held,  that  plaintiff  could  recover  only 
nominal  damages  for  their  failure  to  advance  the  $300  to  build  a 
house,  and  could  not  be  allowed  to  prove,  as  affecting  the  question  of 
damages,  that  the  value  of  the  vacant  lot  was  much  less  than  the 
agreed  price. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  R  Tyson. 

W.  A.  GuNTER,  for  appellant. 

Tompkins  &  Troy,  and  H.  Stringfellow,  contra^ 

HAEALSON,  J. — This  suit  is  for  the  breach  of  a  contract, 
the  substance  of  which,  so  far  as  necessary  to  recite  it,  was 
that  the  defendants,  Moses  Bros.,  agreea  to  sell  to  the 
plaintiff,  Carrie  Gooden,  a  certain  lot  of  land  in  the  city  of 
Montfj;omery,  at  the  price  of  $622.50,  one  hundred  and  fifty 
dollars  of  which  plaintiflf  was  to  pay,  and  did  pay  in  cash, 
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and  the  balance  was  to  be  paid  in  monthly  instalments  of 
$15.00  each,  with  interest;  and  defendants,  on  the  full  pay- 
ment of  the  purchase-money,  were  to  give  to  plaintiff  a  war- 
ranty deed  to  the  property.  The  contract  contained  the 
provision,  also,  that  if  plaintiff  failed  to  pay  said  instal- 
ments of  deferred  payments  of  the  purchase-money,  the  de- 
fendants should  have  the  right  to  annul  the  contract,  take 
possession  of  the  lot,  and  retain  out  of  the  money  paid  $8.50, 
as  rent  per  month  up  to  the  date  of  forfeiture,  returning  the 
surplus,  if  any,  to  plaintiff.  The  sum  of  $8.50  was  "agreed 
and  declared  by  the  parties  to  be  the  monthly  rental  value 
of  the  premises.*'  The  plaintiff  agreed  to  keep  the  property 
insured  for  the  benefit  of  the  defendants.  After  all  the 
foregoing,  and  some  other  stipiilations,  comes  the  following 
and  final  clause  of  the  contract :  "And  it  is  agreed  between 
the  parties  to  this  agreement,  that  the  .  parties  of  the  first 
part  [defendants]  will  advance  three  hundred  dollars  to 
build  a  house,  the  said  party  of  the  second  part  [plaintiff] 
obligating  herself  to  repay  the  said  amount  as  the  lot  is 
paid  for,  and  to  keep  the  building  insured."  The  breach 
assigned  was  the  defendants'  failure  to  advance  the  $300  as 
agreed. 

On  the  trial,  the  contract  was  introduced  in  evidence  by 
the  plaintiff,  and  she  proved  that  she  had  complied  with 
her  part  of  it;  that  tne  lot  was  a  vacant  one,  suitable  only 
for  a  dwelling-house,  and  that,  unimproved,  the  rental  value 
of  the  lot  was  nothing ;  that  she  took  a  carpenter  to  de- 
fendants, with  estimates  for  a  $300  house,  and  defendants 
said  the  estimates  were  too  high,  and  they  would  get  their 
carpenter  to  put  up  a  house  for  that  sum,  but  had  never 
done  so,  nor  advanced  her  any  part  of  the  $300  they  agreed 
to  lend  her,  though  often  requested  to  do  so,  before  the 
commencement  of  this  suit ;  that  the  defendants,  after  the 
making  of  said  contract  with  plaintiff,  had  failed,  become 
insolvent,  and  made  a  general  assignment  for  the  benefit  of 
their  creditors,  including  the  contract  of  the  plaintiff,  and 
that  she  has,  since  said  assignment,  been  making  payments 
for  the  purchase  of  said  lot  to  their  assignees.  The  plaintiff 
offered  to  prove  the  value  of  said  lot,  at  the  date  of  said 
contract  for  sale,  and  its  present  value  ;  but  the  court,  on 
objection  of  defendants,  would  not  allow  the  proof,  and 
plaintiff  excepted.  The  court,  on  the  foregoing  state  of  the 
proof,  charged  the  jury,  at  the  request  of  the  defendants, 
"That  in  this  case  the  plaintiff  was  entitled  to  recover  only 
nominal  damages ;"  to  which  charge  the  plaintiff  excepted  ; 
and  it  is  on  these  reservations  of  exceptions  that  errors  are 
here  assigned. 
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There  was  no  evidence  that  plaintiflf  made  any  eflfort  to 
borrow  from  any  other  person  the  sum  defendants  agreed  to 
advance  to  her,  or  that  she  could  not,  for  any  reason,  have 
borrowed  it,  if  she  had  made  the  eflfort  to  do  so.  Nor  was 
there  any  evidence  of  what  would  have  been  the  rental  value 
of  the  lot,  if  it  had  been  improved  by  the  erection  on  it  of  a 
three  hundred  dollar  house.  The  contract  does  not  show 
that  fact  It  fixes  the  arbitrary  sum  of  $8.50  as  the  agreed 
value  of  the  monthly  rental  to  be  paid  by  plaintiflf,  in  case 
she  forfeited  her  contract,  and  tnis,  without  reference  to 
whether  the  lot  was  improved  or  unimproved,  and,  as  mav 
be  supposed,  as  a  stimulus  against  the  forfeiture  by  plaintitf. 
We  refer  to  this  lack  of  evidence,  to  show  that  if  plaintiflF's 
contention  in  the  case  was  conceded,  namely,  that  the 
measure  of  damages  for  a  failure  by  defendants  to  lend  this 
money  is  the  diflference  between  the  rental  value  of  the  lot, 
improved  and  unimproved,  there  is  no  evidence  on  which  to 
base  such  an  estimate  of  recovery. 

The  rule  is  a  familiar  one,  that  the  damages  which  are 
recoverable  for  the  breach  of  a  contract,  must  always  be  the 
natural  and  proximate  consequence  of  the  injury  complained 
of;  which  rule  excludes  the  idea  of  such  damages  as  are 
merely  consequential,  remote  or  speculative,  and  limits  a 
plaintiff's  recovery,  in  actions  ex  contractu,  to  a  just  compen- 
sation for  the  actual  loss  which  he  has  sustained  by  the  de- 
fendant's failure  to  comply  with  his  promise. — 2  Greenl.  Ev., 
§  256;  Trustees  of  Howard  College  v.  Turner,  71  Ala.  433; 
elements  v.  Beatiy,  87  Ala.  239 ;  Eoivard  v.  Taylor,  90  Ala 
241. 

The  diflference  of  damages  for  the  breach  of  a  contract  for 
the  sale  and  delivery  of  merchandise,  and  the  breach  of  one 
for  a  failure  of  a  party  to  advance  or  pay  the  money  he 
agreed  to  lend  another,  is,  on  principle,  the  same,  and 
scarcely  distinguishable.  The  lending  of  money  is  as  much 
of  a  business,  as  generally  carried  on,  as  the  selling  of  goods. 
Generally,  and  except  as  modified  by  special  circumstances, 
in  the  case  of  a  contract  for  the  sale  and  delivery  of  ordi- 
nary merchandise  at  a  certain  place,  in  a  certain  time,  and 
at  a  certain  price,  the  amount  of  damages  that  can  be  re- 
covered for  its  breach  is,  the  diflference  between  the  con- 
tract price  and  the  market  price  of  the  same  class  of  goods, 
at  the  time  and  place  of  delivery ;  because  this  enables  the 

Elaintiflf  to  make  himself  whole,  without  any  pecuniary  loss, 
y  going  into  the  market  and  supplying  himself  with  the 
same  chiss  of  goods,  at  the  same  or  a  aiflferent  price.     Of 
course,  the  seller  would  be  liable  for  any  diflference  in  the 
YOL.  xcix. 
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price  at  which  the  goods  were  contracted  to  be  sold,  and  at 
which  they  might  be  supplied.  If,  for  any  reasons,  the  pur- 
chaser may  not  thus  protect  himself  from  loss,  the  reason 
of  the  rule  ceases,  and  can  have  no  application. — Bell  v. 
Reynolds,  78  Ala.  511 ;  Rose  v.  Bozeman,  41  Ala.  678  ;  Wood 
on  Damages,  §  12,  p.  15. 

Another  well  recognized  principle  is,  that  when  one  is  in- 
jured by  the  breach  of  a  contract  by  another,  he  is  bound 
to  protect  himself,  if  he  can  do  so,  with  reasonable  exertion, 
or  at  trifling  expense,  and  can  recover  of  the  delinquent 
party  only  such  aamages  as  he  could  not,  with  reasonable 
effort,  have  avoided. — Ala.  Iron  Works  v.  Hurley,  86  Ala.  219  ; 
Culver  V.  Hill,  68  Ala.  70;  Strauss  v.  Mertief,  64  Ala.  299; 
Miller  v.  Mariner's  Church,  20  Am.  Dec.  341 ;  1  Sedg.  on 
Damages,  §  201. 

The  least  damages  that  can  be  allowed  for  a  clear  breach 
of  a  legal  duty  are  nominal  damages,  which  are  alwajs 
recoverable,  when  such  a  breach  is  shown,  and  no  special 
damages  are  proved. — Baijlry  v,  Harris,  9  Ala.  173 ;  Adams 
V,  RobbiJion,  65  Ala.  586  ;  Trustees  Howard  College  v.  Turner, 
supra.  We  conclude,  therefore,  that  under  ordinary  circum- 
stances, the  damages  for  the  breach  of  a  contract  to  lend 
money  can  not  be  more  than  nominal. 

The  rate  of  interest  on  loans  is  fixed  by  law.  If  one  con- 
tracts to  lend  it  at  a  less  rate  than  that  fixed  by  law,  and  he 
fails  to  comply  with  his  contract,  and  the  other  party  has  to 
borrow  it  elsewhere,  and  pay  a  greater  rate,  he  may  recover 
of  the  party  violating  the  contract,  the  difference  between 
the  rate  at  which  the  money  was  agreed  to  be  lent,  and  the 
rate  he,  the  borrower,  had  to  pay,  inside  the  legal  rate. 
2  Sedgwick  on  Damages,  §  622  ;  Tho7y  v.  Bradley,  75  Iowa, 
50 ;  Luce  v.  Hoisington,  56  Vt.  436. 

As  as  been  stated,  there  is  an  absence  of  evidence  to  show, 
that  the  plaintiff  might  not  have  protected  herself  from 
loss  without  more  than  nominal  damages  to  defendants. 
This,  she  was  bound  to  do,  if  she  could. 

The  evidence  sought  to  be  introduced  and  excluded  was 
irrelevant ;  and  there  was  no  error  in  the  charge  of  the  court 
to  the  jury. 

Affirmed. 
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Beal  V.  The  $tate. 

1*^*  •^1  IndicfinetU  for  Defamation. 

09    234  ^  ^ 

128  868 

99  234,  1.    IHU  of  exceptions  not  signed  within  agreed  time. — When  a   bill  of 

129  27o|  exceptions' is  not  signed  in  term  time,  nor  within  the  time  specificKl 
9^  234  ^y  written  agreement  (Uode,  ^  2761 ;  p.  610.  note),  it  will  be   struck 

ije^ie  from  the  record  on  motion  ;  but,  if  it  was  presented  to  the  presiding 

judge  within  the  extended  period,  and  he  failed  or  refused  to  sign  it, 
it  may  be  established  in  this  court  as  by  law  provided. 

2.  Defanifttlon;  conHtituents  of  offenne. — To  authorize  a  conviction 
for  defamation  (Code,  §  3773),  the  accusation  must  have  been  falsely 
and  maliciously  made ;  but  the  jury  may  infer  malice  from  the  char- 
acter of  the  accusation  and  the  want  of  probable  or  reasonable 
grounds' for  making  it. 

From  the  Circuit  Court  of  Calhoun. 
Tried  before  the  Hon.  Leeoy  F.  Box. 

Inzer  &  Caldwell,  for  appellant. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

COLEMAN,  J.  —The  defendant  was  convicted  of  the  offense 
of  defamation.  There  is  a  motion  to  strike  from  the  record  the 
bill  of  exceptions,  because  not  signed  within  time.  Sixty 
days  were  agreed  upon  in  writing  as  the  time  within  which 
the  bill  of  exceptions  might  be  signed.  This  agreement 
bears  date  May  loth,  1892.  The  bill  of  exceptions  has  two 
indorsements,  signed  by  the  judge  who  presided  at  the  trial. 
The  first  is  "Received  by  me,  through  mail,  at  Ashville,  July 
9th,  1892."  The  second  is,  "Bill  returned  to  defendant's 
counsel  at  his  request,  and  afterwards,  to-wit,  August  18,  '92, 
again  sent  to  me  through  the  mail.**  The  bill  of  exceptions 
bears  date  Nov.  3d,  18^.  It  is  evident  the  bill  bears  date 
long  after  the  time  ha^  expired,  within  which  it  should  have 
been  signed. 

The  statute  fixes  the  time  within  which  a  bill  of  excep- 
tions must  be  signed,  and  regulates  the  manner  in  which 
the  time  may  be  extended.  Unless  the  statute  is  complied 
with,  and  the  bill  of  exceptions  is  signed  as  therein  pro- 
vided, we  can  not  consider  it  on  appeal  in  this  court.  See 
Act  of  Feb.  22,  1887,  p.  126,  bottom  of  page  610  of  the  Code. 
Rosson  V.  State,  92  Ala.  76 ;  Poivell  v.  SturdevaiU,  85  Ala.  243. 
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It  is  manifest  that  the  jadge  had  no  aathority  in  the  present 
case  to  si^n  the  bill  of  exceptions,  at  the  time  it  was  signed. 
There  haa  been  no  order  or  agreement  made  by  which  the 
time  had  been  extended  beyond  the  sixty  days  agreed  upon. 

Having  failed  to  sign  the  bill  within  the  sixty  days,  if  the 
appellant  was  free  from  fault,  he  should  have  proceeded  to 
establish  the  bill  of  exceptions  in  this  court,  as  provided  in 
the  statute.  The  motion  to  strike  the  bill  of  exceptions  must 
prevail,  and  this  order  leaves  the  appellant  witnout  an  ex- 
ception, and  we  are  powerless  to  revise  the  ruling  of  the 
court,  in  its  refusal  to  charge  the  jury  as  requested  by  the 
defendant  Under  the  circumstances,  probably  it  is  best 
to  construe  the  statute,  under  which  the  defendant  was 
prosecuted. 

Section  3773  of  the  Code,  under  which  the  indictment  was 
presented,  declares,  that  "Any  person  who  speaks,  writes 
or  prints,  of  and  concerning  another,  any  accusation  falsely 
ana  maliciously  importing  the  comission  by  such  person  of 
a  felony,  or  any  other  indictable  offense,  involving  moral 
turpitude,  must  on  conviction,"  &c.  To  constitute  the 
offense,  the  accusation,  whether  spoken,  written  or  printed, 
must  have  been  "false  and  malicious  ;'*  and  to  authorize  a 
conviction  under  this  statute,  it  is  necessary  to  satisfy  the 
jury,  beyond  a  reasonable  doubt,  that  the  accusation  was 
false  and  malicious.  The  State  is  not  required  to  show 
under  this  statute,  by  direct  proof,  that  the  d!efendant  enter- 
tained ill-will  or  hatred  towards  the  person  against  whom 
the  accusation  was  made,  or  a  purpose  to  injure  him.  The 
jury  may  infer  malice  from  the  character  of  the  accusation 
and  the  absence  of  probable  or  reasonable  grounds  for 
making  it — Holey  v.  The  State,  63  Ala.  83.  The  prosecu- 
tor could  ask  for  an  explanatory  charge,  or  the  court  of  its 
own  motion  might  very  properly  explain  the  definition  of 
malice,  as  intended  by  the  statute,  without  committing  any 
error ;  but  there  can  be  no  violation  of  the  statute,  unless 
the  accusation  was  falsely  and  maliciously  made. 

Affirmed. 
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09    2361 

i5?-V  Dollar  V.  The  State. 

Prosecution  for  Selling  Liquor  to  Minor. 

1.  Argument  of  counsel  to  jury. — In  argument  to  the  jury  in  a  crim- 
inal case,  counsel  should  not  be  restricted  by  a  narrow  or  rigid  rule, 
but  should  be  allowed  reasonable  license  in  discussing  the  evidence 
and  inferences  to  be  drawn  from  it,  but  should  not  be  allowed  to 
state,  as  fact,  that  of  which  there  is  no  evidence,  and  which  would 
not  be  relevant  evidence  if  offered ;  and  if  counsel  are  allowed  to 
exceed  this  limit,  against  the  o"bjection  and  exception  of  the  defend- 
ant, in  a  matter  which  may  prejudice,  it  is  reversible  error. 

2.  Same.— On  a  prosecution  for  selling  liquor  to  a  minor,  it  is  not 
permissible  for  the  solicitor  to  state  to  the  jury,  against  the  objection 
and  exception  of  the  defendant,  tliat  their  town  is  worse  cursed  with 
the  illegal  sale  of  whiskey  than  any  other  place  known  to  him,  that 
they  are  trying  to  build  up  a  school  there,  and  that  parents  will  not 
send  their  children  to  school  in  a  plnce  where  they  can  get  whiskey 
at  every  corner ;  but,  the  defendant's  counsel  having  commented  on 
the  fact  that  solicitor's  fee  on  a  conviction  for  selling  liquor  ton 
minor  was  five  times  as  great  as  on  a  conviction  for  selling  without 
a  license,  the  solicitor  may  state,  in  reply,  that  he  would  willingly 
'give  up  all  of  his  fees  in  the  liquor  cases  if  he  could  put  down  the 
accursed  traffic." 

Fbom  the  County  Court  of  Shelby. 

Tried  before  the  Hon.  Jno.  S.  Leeper. 

Two  es^ceptions  only  were  reserved  by  the  defendant  in 
this  case  on  the  trial,  each  of  which  was  to  the  overruling 
of  his  objections  to  remarks  made  by  the  solicitor  in  his 
closing  argument  to  the  jury.  The  first  of  these  exceptions 
is  stated  in  the  opinion  of  the  court,  and  the  other  is  thus 
stated  in  the  bill  of  exceptions :  "The  defendant's  counsel 
having  stated,  in  his  argument  to  the  jury,  that  they  could 
not  convict  the  defendant  of  the  simple  offense  of  selling 
liquor  without  license,  as  he  was  not  charged  with  that 
offense,  but  for  selling  to  a  minor,  and  that  the  punishment 
was  different,  and  the  solicitor's  fees  were  different  ($7.50  in 
the  former,  and  $37.50  in  the  latter) ;  thereupon  the  solicitor, 
in  his  closing  argument  to  the  jury,  said :  *If  I  could  put 
down  the  accursed  traffic  in  this  place,  I  would  give  up  all 
my  solicitor's  fees  in  all  the  whiskey  cases,  if  I  could  enforce 
the  law  in  all  the  cases.'  The  defendant  objected  to  this 
statement  of  the  solicitor,  and  moved  to  withdraw  it  from 
I  i  ]  the  jury,  on  the  ground  that  there  was  no  evidence  of  any 

mH  other  whiskey  cases  in  the  court,  and  no  evidence  that  the 
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accnrsed  traffic  existed  in  Columbiana,  and  the  remarks 
were  calculated  to  prejudice  the  minds  of  the  jury  against 
him  ;"  and  he  excepted  to  the  overruling  of  his  motion. 

Bbowne,  McMillan  &  Leeper,  for  appellani 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

HEAD,  J. — Appellant  was  prosecuted  and  tried  for  selling 
liquor  to  a  minor,  contrary  to  the  stitute.  The  evidence  of 
the  State  tended  to  sho\v  that  defendant  sold  the  minor  a 
pint  of  whiskey  in  Columbiana,  Shelby  county,  within 
twelve  months  before  the  beginning  ot  the  prosecution. 
The  solicitor,  in  his  closing  argument  to  the  jury,  used  the 
following  language  :  "I  don't  know  why  it  is,  tint  Colum- 
biana is  worse  cursed  with  the  illegal  sale  of  whiskey  of  any 
place  I  know  of.  Columbiana  is  trying  to  build  up  a  school 
here,  and  who  do  you  suppose  would  send  his  cnildren  to 
school  in  a  place  inhere  tnere  is  a  grog-shop  on  every  cor- 
ner where  they  could  get  whiskey?"  The  defendant  ob- 
jected to  these  statements,  on  the  grounds  that  there  was  no 
evidence  to  support  them,  and  that  they  were  calculated  to 
prejudice  the  mmds  of  the  jury  against  the  defendant ;  and 
moved  the  court  to  withdraw  them  from  the  jury.  The 
court  overruled  the  objection  and  motion,  and  the  defendant 
excepted. 

We  do  not  think  a  narrow  or  rigid  rule  should  be  laid 
down  in  restraint  of  the  argument  of  counsel.  Observation 
and  experience  show  that  jury  trials  rarely  occur  wherein 
counsel,  in  the  zeal  of  discussion,  are  not  led  to  indulge  im- 
pertinent remarks,  the  expression  of  personal  opinions,  and 
often  to  draw  illogical  and  improper  deductions  from  the 
evidence.  It  often  occurs,  too,  that  counsel  differ  as  to  the 
testimony  of  witnesses,  each  insisting  upon  his  recollection 
or  version  of  facts  which  have  been  deposed  to.  In  the 
interest  of  the  ending  of  litigation,  a  wide  range  must  be 
given  to  the  arguments  of  counsel,  and  much  must  be  left 
to  the  good  sense  and  sound  judgment  of  the  jury,  who  will 
ordinarily  be  able,  under  proper  instructions  from  the  court, 
to  give  proper  consideration  to  what  has  been  said,  and  not 
suffer  themselves  to  be  influenced  by  outside  and  irrele- 
vant matters,  and  improper  opinions  and  conclusions,  drawn 
into  the  discussions  before  them.  But  there  should  be  a 
limit  placed  upon  this  license.  Counsel  should  not  be  per- 
mitted by  the  court,  against  the  objection  of  the  opposite 
party,  to  state  as  fact  that  of  which  there  is  no  evidence 
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whatever,  and  particularly  that  which  is  irrelevant  to  hie 
adversary's  cause,  and  of  which  no  evidence  would  have 
been  recf^ived  if  oflfered,  if  the  facts  so  stated  are  of  such  a 
character  as  that  they  are  well  calculated  to  impress  the 
minds  ot  the  jurors,  or  some  of  them,  to  the  injury  of  the 
opposite  party. 

^  In  the  present  case,  the  defendant  was  on  trial  for  the 
single  act  of  sellinpj  liquor  to  a  minor.  The  gravity  of  hu 
offense,  and  the  punishment  he  should  suffer,  were  to  be 
determined  by  a  consideration  of  his  act  in  making  this  sale 
and  the  circumstances  which  immediately  bore  upon  thai 
act  in  view  of  the  evils  which  the  law  denouncing  th( 
offense  intended  to  remedy.  It  was  not  proper  to  be  con 
sidered,  in  determining  his  guilt  and  punishment,  whethei 
Columbiana  was  worse  cursed  with  the  illegal  sale  a 
whiskey  than  any  other  place  known  to  the  solicitor,  o] 
that  Columbiana  was  trying  to  build  up  a  school,  or  tha 
there  was  a  grog-shop  on  every  corner  where  children  at 
tending  the  school  could  get  whiskey*  yet  the  solicito] 
was  permitted  to  state  these  things  of  which  there  was  m 
evidence,  and  could  have  been  none,  as  facts  to  influence  th« 
jury,  either  in  ascertaining  the  guilt  of  the  defendant,  or  ii 
awarding  his  punishment.  We  think  they  went  beyond  th( 
domain  of  legitimate  argument,  so  far  as  that  the  defendan 
was  probably  prejudiced  by  them. 

We  do  not  mean  to  say  that  the  solicitor  may  not  com 
ment  upon  the  evils  generally  of  the  crime  which  the  lai? 
he  is  seeking  to  enforce  intends  to  prevent;  but  he  goei 
beyond  this  when  he  gratuitously  states  to  the  jury,  as  faci 
the  existence  of  particular  evils,  in  the  locality  of  defendant'i 
offense,  and  to  which  that  offense  is  supposed  by  him  to  b< 
related.  The  defendant's  guilt  must  be  determined  by  ih 
facts  touching  the  particular  act  with  which  he  is  charged 
and,  as  we  have  said,  his  punishment  must  be  determiuec 
by  the  nature  of  the  act  committed,  and  a  consideration  o 
the  evils  generally  resulting  from  the  commission  of  sucl 
acts,  within  the  limits  prescribed  by  law. 

The  other  remarks  of  the  solicitor,  to  which  objection  wa 
made,  seem  to  have  been  called  forth  by  impertinent  com 
ments  of  defendant's  counsel  in  reference  to  the  fees  of  th< 
solicitor,  and  do  not  constitute  cause  of  reversal. 

For  the  error  mentioned,  the  judgment  must  be  reversed 
and  the  cause  remanded. 
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Parker  v.  Parker. 

Bin  in  Equity  for  Settlement  of  Partnership  Accounts  and 
Administration. 

1.  Parties  to  bill  for  nftthment  of  adminiMration. — Infants  are  neces- 
sary parties  to  a  bill  which  seeks  a  settlement  of  the  administraHon 
of  the  estate  of  an  intestate  of  which  they  are  distributees,  or  the  ac- 
counts of  a  partnership  of  which  he  was  a  member,  the  surviving  part- 
ner being  his  administrator. 

2.  Partnership  property  on  dissolution  by  death.—  On  the  dissolution 
of  a  partnership  by  tlie  death  of  one  of  the  partners,  the  title  to  the 
personal  assets  devolves  on  the  survivor,  first  for  the  payment  of  debts, 
and  the  residue  for  distribution  among  the  next  of  kin  ;  and  the  title 
to  the  real  estate  vests  in  the  heirs,  subject  in  equity  to  be  converted 
into  partnership  assets,  and  used  for  partnership  purposes. 

8.  No7i- joinder  of  necessary  parties. — The  non-joinder  of  necessary 
pai'ties  is  available  on  error,  or  the  objection  may  be  taken  by  the 
court  ex  mero  motu. 

4.  Guardian  ad  litem  for  infants;  allowance  for  solicitor's  fees.— Vf  hen 
infants  are  necessary  parties  to  a  chancery  suit,  their  interests  can 
only  be  represented  by  a  guardian  ad  litem^  and  a  person  who  has  an 
adverse  interest  to  them,  however  slight,  can  not  properly  act  as 
guardian  ad  litem  ;  and  when  they  are  not  properly  represented  by  a 
guardian  adlitem.&n  allowance  for  solicitor's  fees,  for  services  rendered 
them,  is  improper  and  erroneous. 

5.  Improvements  erected  by  surviving  partner  on  partnership  property. 
If  the  surviving  partner  erects  valuable  improvements  on  real  estate 
which  belonged  to  the  partnership,  the  respective  interests  of  himself 
and  the  heirs  of  the  deceased  partner  in  the  property  may  be  ascer- 
tained and  determined  in  a  suit  for  a  settlement  of  the  partnership 
accounts,  without  a  partition  of  the  property  ;  and  he  can  not  charge 
the  heirs  with  their  share  of  the  expenses  incurred  in  making  the 
improvements,  in  the  absence  of  an  express  agreement  on  their  part, 
or  such  a  course  of  dealing  as  evidences  an  implied  agreement. 

Appeal  from  the  Chancery  Court  of  Dale. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  21st  of  February, 
1890,  by  Mrs.  Lancy  J.  Parker  against  H.  Z.  Parker,  who 
was  the  father  of  Stephen  D.  Parker,  complainant's  deceased 
husband,  and  also  the  administrator  de  lx)nis  non  of  his  estate  ; 
and  sought  a  settlement  of  his  administration,  and  also  of 
the  accounts  of  a  partnership  which  had  existed  between 
him  and  said  S.  D.  Parker,  under  the  firm  name  of  H.  Z. 
Parker  &  Son.  The  facts  of  the  case  were  thus  stated  by 
Habalson,  J.: 

"The  bill  alleged  that  complainant  had  been  twice  mar- 
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rierl,  the  first  time  to  Stephen  D.  Parker,  who  died  intestate 
in  July,  1886,  leaving  four  minor  children,  whose  names  anc 
ages  are  given,  the  youngest  being  eight  years  old,  and  the 
oldest,  fourteen,  and  the  last  time  to  W.  F.  Parker,  the  pres 
ent  husband;  that  her  first  husband,  Stephen  D.  Parker,  a 
the  time  of  his  death,  and  for  a  number  ot  years  before,  wai 
a  partner  with  his  father,  the  defendant,  who  conducted  i 
mercantile  business  in  the  town  of  Ozark,  in  said  county  o 
Dale,  under  the  firm  name  of  H.  Z.  Parker  &  Son,  and  tha 
they  did  a  large  and  successful  business ;  that  upon  th< 
death  of  her  said  husband,  on  her  application,  she  was  ap 
pointed  by  the  Probate  Court  of  said  county,  and  becami 
the  administratrix  of  the  estate  of  her  said  deceased  husband 
but  that  the  defendant  was  her  trusted  adviser,  and  attendee 
to  all  the  business  for  her,  about  which  she  knew  but  little 
and  was  administratrix  really,  only  in  name.  She  furthe] 
represents,  that  when  she  married  the  second  time,  she  di( 
so  in  opposition  to  the  advice  and  wishes  of  her  own  am 
her  husband's  family,  and  they  advised  her  to  resign  th( 
administration  of  her  former  husband's  estate ;  that  accord 
ingly  she  filed  her  statement  for  a  settlement,  prepared  foi 
her  by  the  defendant,  and  resigned  the  administration ;  tha 
she  consented,  and  the  defendant  became  the  administrate! 
de  bonis  non  of  said  estate,  and  the  guardian  of  her  minoi 
children,  apd  since  then  she  knows  nothing  about  the  busi 
ness  of  the  estate ;  that  in  December,  1889,  the  defendan 
made  a  partial  settlement  of  his  administration,  which  pnr 
ported  to  show  all  the  assets  of  the  estate,  but  it  was  a  ver] 
unsatisfactory  statement  to  complainant.  She  avers,  tha 
defendant  is  an  old  man,  and  is  incapable  of  managing  th( 
affairs  of  the  estate;  that  he  seems  to  take  no  interest  in  th( 
business;  that  he  has  an  extensive  business  of  his  own 
which  he  neglects,  and  knows  and  cares  nothing  for  the  dis 
tributees  of  the  estate  of  her  husband ;  that  its  managemen 
is  intrusted  to  strangers ;  that  he  has  failed  to  account  foi 
the  property  on  the  inventory  and  appraisement ;  that  ai 
surviving  partner  of  H.  Z.  Parker  &  Son,  he  has  failed  tc 
settle  the  copartnership  business,  which  is  so  connected  witl 
the  estate  as  that  the  aid  of  a  court  of  chancery  is  necessary 
to  finally  settle  the  administration  of  said  estate. 

"The  prayer  of  the  bill  is,  *that  the  said  H.  Z.  Parker,  ad- 
ministrator, be  made  a  party  respondent  to  this  bill  of  com- 
plaint ;  that  he  be  required  to  come  into  this  honorable  courl 

and  settle  the  affairs  of  said  estate ; 

that  he  be  required  to  state  an  account  between  himself  and 
the  decedent,  as  partners,  and,  also,  that  he  be  required  to 
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state  his  account  as  administrator  of  said  estate ;  .  .  and 
npon  a  final  hearing,  the  settlement  being  completed,  oratrix 
prays  that  said  Parker  be  removed  as  administrator  and 
guardian  as  aforesaid,  and  that  oratrix  or  some  other  person, 
who,  to  your  Honor  may  seem  capable  and  trustworthy,  and 
to  have  the  interest  of  the  distributees  at  heart,  be  appointed 
in  his  stead ;  and  for  all  such  other  and  further,  general  and 
special  relief,  as  the  facts  in  the  premises  may  warrant.' 

"Process  was  prayed  against  the  said  H.  Z!  Parker  as  ad- 
ministrator, alone,  and  as  such  he  is  the  only  defendant  to 
the  bill.  The  minor  children  and  heirs  of  said  Stephen  D. 
Parker  are  not  parties,  either  as  complainants  or  defendants. 
No  process  was  prayed  against  them,  none  was  ever  issued 
and  served,  so  far  as  appears,  and  no  guardian  ad  litem  ap- 
pointed for  them.  And  yet,  there  appears  in  the  record 
what  purports  to  be  an  answer  to  the  bill,  filed  by  J.  D. 
Bailey,  'guardian  ad  litem  for  the  above  named  heirs.'  He 
never  appeared  in  the  court  again,  so  far  as  appears,  either 
in  person  or  by  attorney,  except  to  file  a  written  motion  in 
behalf  of  the  minors,  as  their  guardian  ad  litems  to  have  a 
credit  claimed  by  the  complainant,  for  a  $500  investment  in 
railroad  stock,  disallowed. 

•*The  defendant  answered  the  bill,  admitting  the  copart- 
nership, givine  the  terms  of  it, — contrary  to  the  allegations 
of  the  bill, — wnich  the  evidence  afterwards  showed  to  be 
correct ;  admitting  the  allegations  of  the  bill  as  to  the  ad- 
ministrations of  said  estate,  of  his  connection  with  the  busi- 
ness of  the  estate  and  copartnership,  but  denying  that  he 
had  neglected  either,  or  that  either  had  been  mismanaged  ; 
that  he  proceeded  promptly  to  wind  up  the  aflfairs  of  the 
copartnership,  and  to  collect  its  assets,  and  to  that  end,  the 
goods  and  assets  of  the  firm  on  hand,  at  the  death  of  his 
son,  were  inventoried  and  appraised  at  their  value;  and  under 
the  orders  of  the  court,  the  goods  were  sold,  and  he  pur- 
chased them,  at  their  appraised  value,  and  he  was  ready 
and  willing  to  settle  in  the  court  under  the  bill,  as  surviving 
partner  and  administrator.  For  purposes  unnecessary  to 
state,  other  allegations  were  made,  and  the  answer  was 
prayed  to  be  taken  as  a  cross-bill.  The  complainant 
answered  it  as  such. 
"It  appeared  in  evidence  that  the  partnership  owned  several  • 

f>arcels  of  real  estate,  and  among  them  the  store-house  and 
ot  on  which  they  did  business  in  the  town  of  Ozark.  The 
evidence  tends  to  show,  that  J.  W.  Brooks  conveyed  that 
property  to  H.  Z.  Parker  &  Son  by  deed,  on  the  11th  Dec, 
1878 ;  and  it  is  stated  that  the  complainant  introduced  the 
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deed  in  evidence,  but  it  nowhere  appears  in  the  record-  It 
also  further  appears  that,  after  the  death  of  Stephen  D. 
Parker,  the  defendant  procured  the  complainant,  in  consid- 
eration of  $250,  to  execute  a  deed  to  him  of  her  husband's 
interest  in  the  lot,  but  for  what  purpose,  or  on  what  authority, 
is  not  shown ;  and  it  is  stated  that  complainant  oflfered  that 
deed,  also,  in  evidence,  but  it  is  not  to  be  found  in  the 
transcript.  The  proof  tends  further  to  show  that  H.  Z. 
Parker  paid  $500  for  the  firm,  out  of  his  own  means,  for  this 
property,  and  that  the  deceased  partner  never  paid  any  part 
of  it.  After  the  death  of  the  deceased,  it  is  shown,  without 
conflict,  that  H.  Z.  Parker  erected  on  the  lot  belonging  to 
the  firm  a  brick  building,  used  for  a  hotel  above,  with  two 
stores  beneath,  at  a  cost  of  $7,500,  which  was  paid  out  of 
his  own  means ;  and  for  this  sum,  he  seeks  to  be  reimbursed 
out  of  the  partnership  assets,  if  the  property  is  not  adjudged 
to  be  his.  Much  evidence  was  taken  on  both  sides,  and  the 
transcript  is  voluminous. 

"The  chancellor,  on  final  hearing  on  pleadings  and  proof, 
rendered  four  decrees,  which  are  assigned,  separately,  as 
being  erroneous.  The  first  was  a  decree  taking  jurisdiction 
of  the  settlement  of  the  estate  of  said  intestate,  Stephen  D.  Par- 
ker, and  ordering  a  reference  to  the  register,  requiring  him  to 
state  an  account  on  final  settlement  of  the  partnership  of  H.  Z. 
Parker  &  Son  with  H.  Z.  Parker  as  surviving  partner,  and  re- 
quiring said  Parker  to  file  with  the  register,  within  30  days, 
his  account  and  statement  for  such  final  settlement,  with  in- 
structions appropriate  for  the  proper  statement  of  such  ac- 
count. It  was  further  ordered  that,  "as  soon  as  the  report  of  the 
register  hereinbefore  ordered  in  regard  to  the  partnership 
of  H.  Z.  Parker  &  Son  shall  be  filed  and  confirmed,  that  said 
H.  Z.  Packer,  as  administrator  of  the  estate  of  S.  D.  Parker, 
deceased,  is  hereby  required  to  file  with  the  register  of  this 
court  his  account  and  vouchers  for  a  final  settlement  of  the 
same,''  and  that  the  register  proceed  thereupon,  to  audit  and 
state  said  account  on  final  settlement  of  said  estate.  The 
other  decrees  were  those  which  passed  upon  the  reports  of 
the  register,  and  the  final  decree  settling  the  partnership 
accounts  between  the  defendant  and  the  estate  of  his  de- 
ceased partner,  and  of  final  settlement  and  distribution  of 
the  estate  of  said  Stephen  D.  Parker." 

W.  D.  Roberts,  and  M.  Sollie,  for  appellant. 

BoRDBiis  &  Carmichael,  contra. 
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HAEALSON,  J. — The  assignments  of  error  are  so  general, 
and  the  transcript  so  voluminous,  that  one  would  hardly 
ascertain  in  what  the  alleged  errors  consisted,  except  for  the 
fact,  that  the  appellant's  counsel  have  called  attention  to 
them  in  the  brief  they  have  filed. 

The  fact  seems  to  have  been  overlooked  by  the  court  and 
counsel  on  both  sides,  that  the  infant  distributees  of  the  in- 
testate, whose  estate  the  bill  in  this  case  was  filed  to  settle, 
have  not,  as  complainants  or  defendants,  been  made  parties 
to  the  suit  The  complainant  filed  the  bill,  as  one  would 
suppose,  more  especially  in  the  interest  of  her  children,  as, 
together,  they  were  more  largely  interested  than  she.  They 
owned  four-fifths  of  the  assets  of  the  estate  of  their  deceased 
father,  when  finally  settled ;  and  the  lands  of  the  intestate, — 
the  estate  being  solvent, — descended  to  them,  subject  only 
to  the  widow's  dower,  if  she  was  entitled  to  any.  On  the 
death  of  the  deceased  partner,  the  firm  of  which  he  was  a 
member  was  eo  instanii  dissolved,  and  one  of  the  consequences 
of  the  dissolution  by  death  was  (subject  to  well  defined  lim- 
itations) that  the  distributees,  as  to  the  personal  assets,  be- 
came joint  owners,  and  the  heirs,  as  to  the  realty,  became 
tenants  in  common  with  the  surviving  partner. — Story  on 
Fart.,  §  346.  The  title  to  the  personal  assets,  in  a  case  of 
the  kind,  devolves  on  the  survivor,  to  be  used  for  the  pur- 
pose of.  paying  the  debts  of  the  partnership,  and  thereaiter, 
for  distribution  among  the  representatives  of  the  deceased ; 
but  the  title  to  the  real  property  of  the  firm  devolves  on  the 
heirs  of  the  deceased  member,  subject  in  equity  to  be  con- 
verted into  partnership  effects  and  used  for  certain  partner- 
ship purposes.  In  any  suit,  therefore,  touching  the  interest 
of  a  deceased  partner  in  the  lands  of  the  partnership,  his 
heirs  are  necessary  parties. — Abemathy  v.  moseSy  73  Ala.  381. 
And  it  may  be  stated  as  a  general  rule,  that  in  a  bill  for  final 
settlement  of  the  estate  of  a  deceased  intestate,  all  the  next 
of  kin  are  necessary  parties,  so  that,  as  Story  expresses  it, 
'*the  rights  and  claims  of  all  may  be  conveniently  established 
at  the  same  time,  and  in  the  same  suit." — Story's  Eq.  PL, 
§§  89,  206,  20  / ;  Teagm  v.  Corbitf,  57  Ala.  537.  And  when  a 
suit  in  equity  oannot  be  disposed  of  properly  on  its  merits, 
for  the  want  of  necessary  parties,  objection  may  be  taken  on 
error,  and,  in  the  absence  of  objection,  by  the  court,  ex  mero 
moftL — Laivson  v.  Ala.  Warehouse  Go.y  73" Ala.  294 ;  Boyle  v. 
Wmiamsy  72  Ala.  353;  Prout  v.  Hoge,  57  Ala,  29. 

As  the  case  must  be  reversed,  because  the  infant  children 
of  the  deceased  intestate,  who  were  his  only  next  of  kin  and 
heirs  at  law^  were  not  made  parties,  it  may  be  well,  for  the 
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purposes  of  another  trial,  to  refer  to  some  of  the  allegei 
errors  in  the  final  decree. 

On  the  ground,  that  the  interests  of  the  complainant  am 
infants  in  the  litigation  were  supposed  to  be  in  substautis 
accord, — without  reference  to  the  fact,  whether  they  wer 
employed  by  the  guardian  ad  litem  of  the  infants,  or  repn 
sented  them  by  other  authority, — the  chancellor  allowed  th 
solicitors  of  the  complainant  $200  as  a  fee  for  their  repn 
sentation  of  said  minors  in  this  suit  He  also  allowed  |10 
to  the  defendant's  solicitor  for  his  services  as  guardian  of  sai 
minors,  and  to  the  guardian  ad  litem  he  allowed  a  fee  of  $2< 
These  allowances  were  not  proper.  The  infants  were  nc 
parties,  to  be  represented  by  anybody.  And  if  they  ha 
oeen,  their  interests  were  opposed  throughout  to  those  c 
the  defendant,  and,  in  one  aspect  of  the  case,  to  those  of  th 
complainant  The  guardian  ad  litem  of  minor  defendanti 
in  any  cause,  is  their  responsible  representative ;  and  s 
one  can  properly  represent  an  infant,  as  guardian  ad  liten 
or  as  his  attorney,  who  has  an  engagement  to  represent  a 
adverse  interest,  however  slight. 

It  is  said  the  defendant  was  improperly  charged  with  $23 
"on  the  Deshazo  mortgage."  On  his  statement  of  the  n 
ceipts  of  the  partnership,  we  find  that  he  charges  himse 
witn  this  amount,  as  collected  from  W.  L.  Deshazo.  D( 
fendant  sought  to  show  that  this  was  a  mistake,  and  he  ougl 
not  to  have  charged  himself  with  that  item.  The  only  ev 
dence  we  have  on  the  subject  is  that  of  L.  W.  Kolb,  take 
before  the  register,  and  it  is  rather  indefinite,  too  much  e 
to  be  well  understood.  It  was  as  follows :  "W.  L.  Deshaz 
borrowed  $200,  and  interest,  $32,  from  Mrs.  L.  J.  Park( 
(the  complainant).  Mr.  H.  Z.  Parker  bought  the  mortgage 
property,  paying  the  diflference  between  tne  mortgage  au 
the  value  of  the  property,  and  gave  Mrs.  Parker  credit  fc 
$232,  on  her  account  at  the  store  of  H.  Z.  Parker,  which  ii 
eluded  both  her  account  as  administrator  and  individual 
If  Mrs.  Parker  lent  Deshazo  her  own  money,  and  took 
mortgage  to  secure  it,  and  the  estate  of  S.  D.  Parker  had  u 
connection  with  the  loan,  and  H.  Z.  Parker  purchased  th 
mortgage  from  her,  and  paid  her,  by  giving  her  credit  at  hi 
own  store,  and  it  was  inadvertently  charged,  as  an  item  ( 
receipt  by  him  of  money  for  the  partnership  of  H.  Z.  Parke 
&  Son,  tne  mistake  ought  to  be  corrected.  It  would  I 
wrong  in  such  case  to  charge  him  with  it. 

It  appears  from  the  evidence,  that  the  defendant  advance 
to  complainant,  since  his  administration,  for  herself  an 
children,  for  support  and  maintenance,  the  sum  of  $954.3^ 
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The  conrt  required  it  to  be  ascertained  how  much  of  this 
sum  was  expended  for  the  benefit  of  each  distributee,  and 
the  amounts  to  be  charged  to  them,  respectively,  in  distri- 
bution. On  a  legal  settlement,  this  would  have  been  proper, 
if  it  was  ascertained  these  sums  were  necessary  to  oe  ad- 
vanced. 

The  evidence  tends  to  show,  though  it  is  presented  in  an 
imperfect  and  very  unsatisfactory  form,  that  the  store-house 
and  lot  in  Ozark  waspurchased  for,  and  conveyed  by  the 
seller  to  the  firm  of  H.  Z.  Parker  &  Son ;  but  it  does  appear 
that  the  purchase-money  was  all  advanced  by  H.  Z.  Parker, 
and  none  of  it  by  the  deceased  partner.  Defendant  charged 
the  amount  of  the  purchase-money,  with  interest,  to  the  firm, 
as  so  much  money  paid  by  him  on  account  of  the  purchase 
of  the  property,  and  to  this  credit  he  was  entitled.  For 
some  unexplained  reason,  he  procured  a  deed  from  the  com- 
plainant, purporting,  as  the  evidence  tends  to  show,  to  cour 
vey  the  interest  of  her  deceased  husband  in  said  lot  to  him. 
After  the  dissolution  of  the  partnership,  by  the  death  of  his 
co-partner,  the  defendant  erected  a  brick  building  on  said 
lot,  the  upper  part  of  which  is  used  as  a  hotel,  and  the  lower, 
for  two  store-rooms,  which  he  paid  for  out  of  his  own  means, 
and  which  cost  him,  as  is  Sjgreed  $7,500 ;  and  this  sum  he 
seeks  to  have  credited  to  himself,  on  the  partnership  settle- 
ment. The  chancellor  refused,  on  final  decree,  to  pass  upon 
the  interest  of  the  heirs  in  the  property,  holding  that  the 
question  was  not  properly  before  the  court ;  but  did  charge 
tne  defendant  with  the  increased  rents  of  the  property, 
growing  out  of  the  improvements  put  on  the  lot  by  the  de- 
fendant. 

There  is  every  reason  to  have  this  question  settled  in  this 
suit.  With  all  the  parties  in  interest  before  the  court,  it  is 
better  to  have  it  done,  than  to  force  them  to  resort  to  another 
bill  for  the  purpose. — McMdken  v.  McMaken,  18  Ala.  578; 
Sto.  Eq.  PL,  §  72.  It  does  not  require  partition  to  be  made, 
as  was  supposed,  before  the  interest  of  the  survivor  and  of 
the  heirs  of  the  deceased  partner  in  this  property  may  be 
adjudicated.  Without  passing  on  the  question  now,  we  may 
refer  to  what  the  authorities  seem  to  hold. 

Mr.  Freeman,  in  his  work  on  cotenancy  and  partition 
says,  "Neither  cotenant  has  any  power  to  comjjel  the  other 
to  unite  with  him  in  erecting  buildings,  or  making  any  other 
improvements  upon  the  common  property.  If  either  chooses 
to  make  such  improvements,  he  can  not  recover  from  the 
others  ^heir  share  of  the  expense  incurred  thereby,  in  the 
absence  of  an  express  agreement  on  their  part,  or  such  a 
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course  of  dealing  as  to  convince  the  court  that  a  mutual  un- 
derstanding existed  between  them  to  that  effect." — Freeman 
on  Cotenancy  &  Partition,  ^  262 ;  Declis  Appeal^  57  Pa-  Si, 
472 ;  Ford  v.  Knappy  31  Hun,  522 ;  Bazefnore  v.  Davis,  55 
Ga.  504;  Elrod  v.  KeUer,  89  Ind.  382;  BecTiel  v.  Becnel,  23 
La.  An.  502.  And  on  this  subject,  see  our  own  adjudications. 
Ferris  v.  Montgomery  Land  Co.,  94  Ala.  557,  and  authorities 
there  cited.  And  as  to  whether  or  not  the  cotenant  making 
such  improvements  may  be  charged  with  the  increase  of  the 
productive  value  of  the  property  resulting  from  his  improve- 
ments, see  Freeman  on  Cotenancy  &  Partition,  §  262 ;  Nelson 
V,  Clay,  7  J.  J.  Marsh.  138;  s.  c,  23  Am.  Dec.  387. 

We  have  made  the  foregoing  su^estions,  on  the  record  as 
it  now  appears.  When  new  parties  are  made,  new  facts  and 
questions  may  arise,  variant  from  those  now  presented. 

Reversed  and  remanded. 


Lee  V.  Kinfgr. 

Ajypiicalion  for  Mandamtis  to  CircuU  Clerk, 

rw""846t  1.     Statutory  lien  of  contractor  or  material-man;  unused  materials. — ^The 

|l36  5861  statutory  lien  given  to  contractors  and  material-men,  for  work  done 

and  materials  furnished  in  the  erection  of  a  house  or  other  improve- 
ments on  land  (Hess.  Acts  1890-01,  p.  578),  does  not  extend  to  the  un- 
used materials  left  on  the  premises  after  the  completion  of  the  build- 
ing or  improvement. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  John  R.  Tyson. 

J.  C.  Richardson,  for  appellant. 

C.  E.  Hamilton,  and  L.  M.  Lane,  contra. 

STONE,  C.  J. — This  was  an  application  to  the  Circuit 
Court  of  Butler  county,  for  a  mandamus,  or  mandatory  order, 
to  the  clerk  of  that  court,  commanding  him  to  issue  an  alias 
venditioni  exfxynas  on  a  certain  judgment  therein  described, 
of  which  the  petitioner,  R.  A.  Lee,  represents  himself  as 
transferree  and  owner.  The  judgment  was  recovered  by 
mechanics  and  material-men,  for  work  and  labor  done  and 
materials  furnished  in  the  erection  of  a  hotel  building  on  a 
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certain  described  lot  in  the  city  of  Greenville.  The  purpose 
and  effect  of  the  suit  and  judgment  were  the  ascertainment 
and  adjudication  of  the  amount  due  plaintiffs,  and  the  de- 
cision and  declaration  of  a  statutory  lien  in  their  favor  for 
its  enforcement,  under  the  act  approved  February  12,  1891 — 
Sess.  Acts,  578.  Judgment  was  oy  default,  the  suit  not  be- 
ing defended. 

The  pleadings  in  that  case  are  not  before  us,  but  the  judg- 
ment iteelf,  reciting  the  verdict  of  the  jury  on  which  it  was 
rendered,  is  made  part  of  the  petition.  The  jury's  finding 
was  as  follows :  "We,  the  jurv,  assess  the  amount  of  plain- 
tiffs' damages  at  $8,025.00,  and  find  that  the  Greenville  Hotel 
and  Improvement  Companv  was  and  is,  as  alleged  in  said 
complaint,  the  owner  of  the  land  and  hotel  building  described 
therein,  and  as  such  owner  contracted  with  the  plaintiffs  for 
the  erection  of  the  said  hotel  building  on  the  lot,  as  alleged 
therein ;  and  that  said  plaintiffs,  under  such  contract,  have 
done  work  and  labor,  and  furnished  material  for  and  used 
on  said  building  and  its  erection,  under  said  contract  with 
the  defendant ;  and  that  the  amount  thereof  now  due  and 
unpaid  and  owing  by  the  defendant  to  the  plaintiffs  is  the 
sum  of  18,025.00;  and  further  find  that  the  plaintiffs  filed  their 
lien,  and  gave  notice  according  to  law,  and  as  alleged  in  said 
complaint,  and  that  the  plaintiffs  have  a  lien  on  said  hotel 
building  and  the  lands  described  in  said  complaint  for  the 
sum  of  $8,025.00." 

The  judgment  of  the  court  pronounced  on  this  verdict  de- 
clared a  lien  on  the  hotel,  and  on  the  lot  on  which  it  was 
erected,  for  the  payment  of  said  judgment  for  $8,025,  and 
for  the  costs  of  the  suit.  We  have  no  means  of  knowing, 
but  suppose  the  verdict  covers  and  includes  all  the  property 
embraced  in  the  complaint ;  particularly  so,  as  the  judgment 
was  by  default,  and  no  defense  being  made. 

In  the  petition  before  us  it  is  conceded  that  the  hotel  and 
the  lot  it  stands  on  have  been  sold,  and  the  proceeds  applied 
to  the  jjayment  of  the  Judgment ;  but  it  is  claimed  that  a 
balance  is  left  unpaid.  The  purpose  of  the  present  applica- 
tion is  to  obtain  an  alicjui  venaitioni  expo^ms  for  the  collection 
of  that  balance.  The  averment  in  the  petition  under  which 
this  relief  is  sought  is  in  the  following  language:  "The 
sheriff  of  Butler  county,  Alabama,  sold  said  lot  and  the 
hotel  building  situated  thereon,  but  did  not  sell  the  mate- 
rial therein  or  thereabout;  that  a  large  amount  of  material 
condemned  by  said  judgment  remains  in  and  about  said 
hotel  building  unsold,  and  that  the  said  judgment  remains 
in  part  unsatisfied,  and  in  full  force  and  effect,"    We  have 
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copied  above  the  entire  finding  of  the  jury,  as  disclosed  in 
the  judgment ;  and  the  record  furnishes  no  other  informa- 
tion on  the  subject. 

In  the  judgment  pronounced  on  this  verdict  we  find  this 
language :  "It  is  further  considered,  ordered  and  adjudged, 
that  the  said  plaintiffs  have  a  material-man*s  and  mechanic's 
lien,  as  contractors  of  the  defendant,  upon  said  hotel  and 
lot  and  material  therein  and  thereunto  belonging,  for  the 
said  sum  of  $8,025,  and  all  cost  in  this  behalf  expended ; 
and  that  the  said  hotel  and  material  therein  and  thereabout, 
and  the  said  lot  of  land  hereinbefore  described,  be,  and  the 
same  is  hereby,  condemned  to  the  payment  and  satisfaction 
of  said  [lien?]  and  the  amount  hereinabove  stated,  to- wit, 
$8,025.00,  and  all  cost  in  this  behalf  expended." 

The  relief  prayed  in  this  case  was,  that  the  clerk  of  the 
Circuit  Court  be  ordered  and  reauired  "to  issue  a  writ  of 
veiulitiom  exponas,  commanding  tne  sheriff  of  Butler  count j, 
Alabama,  to  sell  the  said  material  in  and  about  the  said 
hotel  building,  as  ordered  by  the  said  judgment"  The 
record  contains  no  fuller  or  other  description  of  "the  ma- 
terial in  and  about  the  said  hotel  building,"  except  that  we 
have  copied.  The  Circuit  Court  disallowed  the  motion,  and 
denied  relief;  and  from  that  order  this  appeal  is  prose- 
cuted. 

In  addition  to  the  lot  of  land  on  which  the  hotel  was 
erected,  and  the  hotel  itself,  which  the  judgment  of  the 
court  ordered  sold,  the  judgment  declared  a  lien  on,  and 
condemned  to  sale  "material  therein  and  thereabout;"  the 
connection  in  which  these  words  were  used  showing  that 
they  referred  to  material  in  and  about  the  hotel.  It  was  to 
obtain  a  sale  of  this  alleged  material,  that  the  olids  vendi- 
tAoni  exjionas  was  moved  for  in  this  case.  Of  what  that  ma- 
terial consisted,  its  description,  q^uantity,  or  value,  neither 
the  judgment-entry,  nor  the  motion  for  mandamus,  informs 
us.  Neither  is  its  ownership  averred,  nor  is  it  anywhere 
stated  that  it  is  material  which  was  used,  or  intended  to  be 
used,  in  the  erection  of  the  hotel.  We  hold  that  the  Circuit 
Court  rightly  disallowed  the  mandatory  order,  for  the  follow- 
ing reasons :  First,  it  is  not  shown  in  the  judgment-entry, 
nor  in  the  petition  for  the  mandatory  order,  that  the  maierial 
referred  to  had  any  connection  whatever  with  the  erection 
of  the  hotel,  or  was  intended  to  be  used  therein.  Second, 
it  is  not  shown  that  either  in  filing  the  claim  in  the  office  of 
the  judge  of  probate,  or  in  the  suit  or  complaint  in  which 
judgment  was  recovered,  declaring  the  lien,  said  maietHcJ  in 
or  al>out  the  hotel  was  mentioned,  or  any  claim  to  it  as- 
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serted,  The  verdict  of  the  jury  shows  either  that  no  such 
claim  was  set  up,  or,  if  set  up,  it  was  disallowed  by  them. 
Third,  the  act  of  February  12,  1891— Sees.  Acts,  578— gives 
no  lien  on  materials  not  used  or  employed  in  the  building, 
&C. ;  and  the  lien,  when  ^iven,  attaches  only  to  the  building, 
article,  or  improvement  into  which  it  becomes  incorporated, 
and  not  to  the  unincorporated,  or  unused  material.  Fourth, 
it  is  neither  shown  nor  averred  of  what  the  alleged  material 
consisted,  nor  is  any  description  given,  whereby  the  sheriflf 
would  be  informed  what  he  was  commanded  to  seize.  Fifth, 
it  is  not  averred  who  was  the  owner  of  the  said  material. 
It  may  have  been  unused  material,  supplied  by  the  con- 
tractors. If  so,  we  can  perceive  no  obstacle  to  their  posses- 
sing themselves  of  it  as  their  own.  If  it  was  the  unused 
material  of  the  Greenville  Hotel  &  Improvement  Company, 
petitioner  fails  to  show  he  had  any  lien  upon  it ;  ana  it  is 
not  perceived  there  was  any  obstacle  to  its  seizure  under 
execution  against  the  corporation  or  company. 

We  have  not  considered  whether  mandaravs  would  be  the 
ai)propriate  remedy,  if  appellant  had  shown  a  right  to  relief. 
We  decide  nothing  on  that  question.  In  any  view  of  the 
case,  appellant  can  take  nothing  by  his  appeal 

Affirmed. 


German  Security  Bank  i?.  Campbell 

&  Co. 

Motion  by  Sheriff  for  Insinuations  as  to  Application  of  Money 
on  Executiojis, 

1.  Lifn  of  registered  judgments.— In  determining  the  priority, of  the 
lien  of  judgments  duly  registered  in  the  office  of  the  probate  judge 
(Sess.  Acts  1888-9,  p.  60),  fractions  of  a  day  are  to  be  computed,  and 
the  judgment  first  filed  is  entitled  to  priority  over  one  filed  on  a  sub- 
sequent hour  of  the  same  day. 

Appeal  from  the  Circuit  Court  of  Lauderdale. 

Tried  before  the  Hon.  Henry  C.  Speake. 

This  was  a  motion  by  the  sheriff  of  the  county  for  in- 
structions bj  the  court  as  to  the  application  of  certain 
moneys  in  his  hands  arising  from  the  sale  of  property  under 
several  executions  against  the  F.  H.  Foster  Manufacturing 
Company.     These  executions  were  issued  on  judgments  ren- 
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dered  on  the  4th  September,  1890,  in  favor  of  W.  P.  Camp- 
bell &  Co.,  Florence  l^ational  Bank,  German  Security  Bani, 
and  other  creditors  ;  and  the  judgments  in  favor  of  the  three 
creditors  first  named  were  duly  filed  for  registration  in  the 
office  of  the  probate  judge  on  that  day,  in  the  following 
order  of  time  :  Campbell  <fe  Co.,  at  10:15  o'clock,  a,  m.  ; 
Florence  National  Bank,  3:30,  p.  m.  ;  and  German  Security 
Bank,  9:45  P.  M. ;  the  others  being  filed  on  a  subsequent  day. 
The  money  in  the  hands  of  the  sherifif  was  $7,883.17,  which 
was  less  than  the  amount  due  on  the  judgment  in  favor  of 
Campbell  &  Co.  The  execution  in  favor  of  Campbell  &  Co. 
came  to  the  hands  of  the  sherifif  on  the  15th  September, 
1890,  and  the  others  on  a  subsequent  day.  The  several 
judgment  creditors  appeared,  and  admitted  the  facts  as 
stated.  The  court  directed  the  money  to  be  applied  to  the 
judgment  in  favor  of  Campbell  &  Co.,  to  which  ruling  an  ex- 
ception was  reserved  bv  tne  German  Security  Bank  and  the 
Florence  National  Bank,  and  they  here  assign  it  as  error. 

Emmet  O'Neal,  for  appellants,  cited  Freeman  on  Judg- 
ments, 4th  Ed.,  669,  §  370;  5  Amer.  &  Eng.  Encyc.  Law,  89; 
Rockhill  V.  Hanna,  4  McL.  555 ;  Mechanics'  Bank  v.  Gorman, 
8  Watts  &  Ser.  304;  Bumey  v.  Boyetf,  1  How.  Miss,  39;  38 
Mo.  100. 

Simpson  &  Jones,  contra,  cited  Murfree's  Heirs  v.  Cannmk, 
26  Amer.  Dec.  232,  notes ;  Biggam  v.  Merrift,  12  Amer.  Dec 
576;  2  Burr.  950;  7  Wait's  Actions  &  Defenses,  231;  Bliss 
V.  Watkins,  16  Ala.  229. 

McCLELLAN,  J. — The  sole  question  presented  for  review 
on  this  record  is,  whether  fractions  of  a  day  are  to  be  con- 
sidered in  determining  the  priorities  of  the  liens  of  judg- 
ments registered  in  the  office  of  the  probate  judge  under 
the  act  of  February  26,  1889.— Acts  1888-89,  p.  60.  While 
there  is  a  general  rule  of  law,  having  reference,  it  is  be- 
lieved, mainly  to  the  computation  of  the  time  within  which 
an  act  may  or  must  be  done,  that  fractions  of  a  day  will  not 
be  taken  into  account,  yet,  in  cases  like  this,  where  the  con- 
flicting claims  of  parties  are  dependent  upon  the  priority  in 
point  of  time  at  which  they  severally  accrued  or  attached 
in  the  form  in  which  they  are  sought  to  be  eflTectuated,  the 
true  doctrine,  we  apprehend,  is,  that  the  actual  and  exact 
time  of  accrual  must  be  ascertained,  and  the  respective 
rights  of  the  claimants  determined  with  reference  tnereto. 
This  principle  is  recognized  by  Mr.  Wait,  who  in  effect  says, 
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thak  the  fiction  of  law,  that  all  acts  done  on  the  same  day 
are  to  be  held  as  done  at  the  same  time,  does  not  obtain 
where  rights  depend  upon  the  actual  priority  of  acts  done 
on  the  same  day. — 7  Wait's  Actions  &  Defenses,  231.  Lord 
Mansfield,  in  Johnson  v.  Smithy  2  Burr.  950,  declared :  "The 
court  will  not  endure  that  a  mere  form  or  fiction  of  law,  in- 
troduced for  the  sake  of  justice,  should  work  wrong,  contrary 
to  the  real  truth  and  substance  of  the  thing,"  And  this 
court,  while  recognizing  the  general  doctrine,  as  above 
stated,  that  the  law  takes  no  account  of  the  fractions  of  a 
day,  has  declared,  "that  the  same  rule  does  not  apply  to 
statutes  which,  as  between  different  acts,  give  a  preference 
or  prioritv  to  the  one  which  is  first  done ;  and  in  such  cases, 
courts  will  regard  the  fractions  of  a  day." — Lang  v.  Phillips, 
27  Ala.  311.  And  the  same  general  principle  is  maintained 
in  the  following  cases :  Murfre^s  Heirs  v.  Carmack  (it  JVil- 
Z/aw«,  4  Yerger,  270 ;  s.  c,  S6  Amer.  Dec.  232,  and  notes; 
Biggam  v.  Merritt,  Walker,  430;  s.  c,  12  Am.  Dec.  576. 

The  application  of  this  doctrine  to  the  statute  in  question, 
and  to  the  case  at  bar  arising  thereunder,  must  result  in 
giving  controlling  importance  to  the  precise  moment  of  time 
at  which  judgments  are  registered  so  that  prioritjr  of  reg- 
istration, to  the  extent  of  any  fraction  of  a  day,  will  carry 
with  it  priority  and  superiority  of  the  lien  which  arises 
and  attacnes  upon  registration.  This  view  finds  support  in 
all  analogies  of  the  law.  It  may  be  laid  down  as  a  very 
general  proposition,  that  whenever  it  is  provided  that  a  lien 
shall  attach  upon  the  doing  of  an  act  by  or  in  behalf  of 
the  party  who  asserts  it,  or  seeks  to  fasten  it  upon  prop- 
erty,— as,  for  instance,  the  filing  for  record  of  a  mortgage, 
the  placing  of  an  execution  in  the  hands  of  a  sheriff,  and 
the  like, — fractions  of  a  day  will  be  considered  in  deter- 
mining the  priority,  and  consequent  superiority,  as  be- 
tween liens  resulting  from,  or  resting  severally  upon  acts 
done  on  the  same  day. 

Adopting  this  view,  we  hold,  with  the  court  below,  that 
the  lien  of  the  appellee,  whose  judgment  was  registered  at 
an  earlier  hour  of  the  day  on  which  appellant's  judgment 
was  registered,  was  a  superior  lien  on  tne  property  of  the 
defendant  in  judgment,    and  entitled  to  be  first  satisfied. 

The  judgment  of  the  Circuit  Court  is  accordingly  of- 
firmed;  and  this  judgment  will  be  entered  and  take  effect 
as  of  the  date  of  the  submission  of  this  cause. 

Afiirmed  and  rendered. 
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De  Armond  v.  Whi  taker. 

Statutory  Action  in  Nature  of  Ejectment, 

1.  Homestead  exemption  to  widow. — The  Probate  Court  has  jurisdic- 
tion to  allot  to  the  widow,  as  a  homestead  exemption,  the  lands  of 
which  her  husband  died  seized  and  possessed,  when  (and  only  when) 
they  do  not  exceed  160  acres  in  area,  nor  $2,000  in  value,  (Seas.  Acts 
1884-5,  p.  114) ;  and  the  title  of  the  land  so  allotted  vests  absolutely 
in  her,  as  fully  and  completely  as  if  the  husband's  estate  bad  been 
declared  insolvent. 

2.  Variance  in  deacnption  of  land. — Where  the  land  sued  for  is  de- 
scribed in  the  complaint,  and  also  in  the  judgment-entry,  by  frac- 
tional subdivisions  of  a  section  aggregating  180  a<;res,  the  verdict 
being  for  the  land  sued  for,  while  tne  plaintiff's  documentary  evi- 
dence conveys  fractional  subdivisions  aggregating  only  160  or  140 
acres,  the  plaintiff  is  not  entitled  to  the  general  cnarge  on  the  evi- 
dence, and  the  judgment  in  his  favor  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  bj  James  Whitaker  and  others, 
the  surviving  brothers  and  sisters  of  Elijah  Whitaker,  de- 
ceased, and  the  children  of  his  deceased  brothers  and  sisters, 
suin^  as  his  heirs  at  law,  against  John  DeArmond  and  David 
Davis ;  and  sought  to  recover  the  possession  of  a  tract  of 
land,  which  was  described  in  the  complaint  as  "the  north- 
east fourth  of  the  south-west  fourth,  and  the  west  half  of 
the  south-east  fourth,  and  the  south-east  fourth  of  the 
south-east  fourth,  and  the  south  half  of  the  north-east 
fourth  of  the  south-east  fourth,  all  of  section  nine  (9),  in 
township  six  (6),  of  range  three,  east,  lying  and  being  in 
Marshall  county."  Issue  was  joined  on  the  plea  of  not 
guilty,  and  the  cause  "  was  submitted  to  the  court  on  the 
following  statement  of  facts,  the  jury  to  be  charged  accord- 


ingly : 


"it  is  agreed  that  that  the  parties  to  this  suit  claim  title 
through  or  from  a  common  source,  Elijah  Whitaker;  and 
that  said  Whitaker  died  on  the  23(i  day  of  January,  1884, 
seized  and  possessed  of  the  land  sued  for,  without  having 
made  any  will,  and  without  leaving  any  children,  but  [leav- 
ing] a  widow,  Nancy  Whitaker.  Plaintiffs  in  this  case  are 
the  brothers  and  sisters  of  said  Elijah  Whitaker,  and  the 
children  of  his  deceased  brothers  and  sisters,  embracing  all 
of  his  brothers  and  sisters  and  the  descendants  of  those  who 
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are  deceased.  At  the  time  of  the  death  of  said  Elijah 
Whitaker,  he  and  his  said  wife  were  residents  of  said  county 
of  Marshall,  and  resided  on  the  land  in  question.  After  the 
death  of  said  Elijah,  his  widow,  said  Nancy,  who  was  then 
a  resident  of  said  county  of  Marshall,  filed  in  the  Probate 
Court  of  that  county  her  application  for  a  homestead,  and 
proceedings  were  thereon  had  setting  apart  to  her  the  land 
m  dispute  as  a  homestead,  without  any  administration  on 
the  estate  of  the  said  Elijah  Whitaker ;  which  said  proceed- 
ings are  hereby  made  a  part  of  this  agreement,  and  referred 
to  as  such.  Ste  was  residing  on  the  land  in  question  at  the 
time  of  such  application  and  proceedings.  This  application 
and  proceedings  were  under  statute. — Acts  1884—5,  p.  114. 
On  tne  11th  May,  1887,  said  Nancy  Whitaker  sold  and  con- 
veyed said  lands  in  dispute,*  mentioned  in  the  plaintiff's 
complaint,  to  the  defendant  Davis,  by  deed  recorded  in  the 
office  of  the  probate  iudge  of  Marshall  county,  in  Book  P  of 
Deeds,  page  270;  which  deed  is  hereby  referred  to,  and 
made  a  part  of  this  agreement.  At  the  beginning  of  this 
suit  [Januarjr  24:th,  1890],  defendant  De  Armond  was  in  pos- 
session of  said  land  as  the  tenant  of  said  Davis.  The  an- 
nual value  of  the  land  in  dispute,  since  the  commencement 
of  this  suit,  is  $30.  Said  Nancy  Whitaker  died  in  Marshall 
county,  Alabama,  in  the  year  1889,  before  the  commence- 
ment of  this  suit  There  has  been  no  administration  on  the 
estate  of  said  Elijah  Whitaker,  nor  on  the  estate  of  said 
Nancy  Whitaker.' 

The  petition  of  Mrs.  Whitaker,  as  shown  by  the  exhibit, 
averred  that  she  was  the  widow  of  said  Elijah  Whitaker, 
and  was  over  21  years  of  age,  and  resided  in  said  county ; 
that  said  Elijah  died  on  the  28d  Jwm  (?),  1884,  more  than 
60  days  before  the  filing  of  the  petition ;  that  he  "left  no 
minor  children,  and  left  in  said  county  and  State  personal 
and  real  property  not  to  exceed  the  amount  exempted  to 
widows  and  minors  as  provided  under  the  laws  of  the  State, 
and  there  has  been  no  administration  of  said  estate."  The 
prayer  of  the  petition  was,  that  the  court  would  appoint 
commissioners  to  set  apart  to  her,  "under  the  act  of  the 
legislature  of  1884-5,  p.  114,  such  personal  and  real  prop- 
erty, as  exempted  to  her  as  such  widow  under  said  act  of 
the  legislature."  The  court  thereupon  appointed  Benton 
Bobinson  and  David  Davis  as  commissioners,  to  make  a 
complete  inventory  of  the  personal  property  of  the  estate, 
and  also  of  the  real  estate  exempted  from  administration 
and  the  payment  of  debts,  and  to  set  apart  to  the  widow 
"all  of  tne  personal  property  and  real  estate  exempted  to 
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her  as  such  widow  under  the  provisions  of  the  laws  of  this 
State ;"  and  to  make  due  return  of  their  proceedings.  The 
order  to  the  commissioners  was  dated  September  17th,  1886, 
and  they  made  their  return  in  writing,  under  oath,  on  the 
9th  October,  1886,  stating  that  they  had  made  an  inventory 
of  the  personal  property,  setting  it  out,  valuing  it  at  $179, 
and  haci  allotted  it  to  the  widow  ;  and  adding :  "Also,  we  have 
set  apart  to  her,  as  exempted  as  a  homestead,  one  hundred 
and  sixty  acres  of  laud,  $500,  bounded  as  follows :  On  the 
north  by  the  lands  of  James  Whitaker,  on  the  east  by  Rol- 
lings Whitaker,  on  the  south  by  the  lands  of  Mrs.  Clay, 
widow  of  James  Clay,  and  on  the  west  by  the  lands  of  J.  H. 
Whitaker;  and  known  by  [the  name  of  ?J  Great  Swag,  as  20 
acres  off  8.  end  of  the  JI.  E.  i  of  the  S.  E.  i ;  also,  N.  i  of 
the  S.  W.  i  of  S.  E.  i ;  also,  S.  W.  i  of  S.  E.  i ;  also,  N.  E. 
i  of  S.  W.  i,  and  8.  E.  i  of  S.  E  i,  in  section  9,  T.  6,  R,  3, 
East,  in  all  160  acres."  The  report  was  confirmed  on  the 
same  day. 

The  deed  of  Mrs.  Whitaker  to  David  Davis,  dated  May 
nth,  1887,  describes  the  lands  conveyed  in  the  same  words 
as  contained  in  the  report  of  the  commissioners. 

On  these  facts,  the  court  gave  the  general  affirmative 
charge  in  favor  of  the  plaintiffs,  and  refused  a  like  charge 
requested  by  the  defendants ;  to  which  rulings  the  defena- 
ants  duly  excepted.  The  jury  returned  a  verdict  for  the 
plaintiffs,  "for  the  land  sued  for,"  with  damages  for  its  de- 
tention ;  and  the  court  thereon  rendered  judgment  for  the 
plaintiffs,  describing  the  lands  as  the  "N.  E.  |  of  S.  W.  J, 
and  W.  I  of  S.  E.  i,  and  S.  E.  i  of  S.  E.  I  and  S.  i  of  N. 
E.  k  of  S.  E.  i,  all  of  section  9,  T.  6,  R.  3,  East." 

The  charge  given,  the  refusal  of  the  charge  asked  and  the 
judgment  rendered,  are  assigned  as  error. 

A.  A.  Wiley,  and  Jno.  G.  Winston,  Jr.,  for  appellant. 

LusK  &  Bell,  contra, 

HARALSON,  J. — The  petition  of  the  widow  for  exemp- 
tion, made  a  part  of  the  agreement  of  the  parties  on  which 
the  case  was  tried,  avers  that  Elijah  Whitaker  left  at  his 
death  real  and  personal  property  not  exceeding  the  amount 
exempted  to  ividows  and  minors  under  tJie  latvs  of  this  St^xie, 
following  substantially  the  language  of  section  one  of  the 
act  of  1884-5,  under  which  the  petition  purports  to  have 
been  filed.  The  number  of  acres  of  land  exempt-ed  to  widows 
at  that  time,  if  it  did  not  exceed  $2,000  in  value,  was  160 
Vol.  xoix. 
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acres ;  and  the  commissioners  who  set  aside  the  exemption 
in  this  instance — which  they  report  as  160  acres — valued  it 
at  $500. 

The  number  of  acres  described  in  the  complaint  as  sued 
for  is  180  acres.  The  verdict  was  "for  the  land  sued  for  in 
this  action."  The  judgment  was  for  the  recovery  of  the 
identical  land  described  in  the  complaint — 180  acres.  The 
report  of  the  commissioners  purports  to  set  aside  160  acres 
to  the  widow,  but  when  footed  up  it  amounts  to  140  acres. 

The  agreed  state  of  facts  recites,  that  said  Nancy  Whitaker 
**filed  in  the  Probate  Court  of  said  county  her  application 
for  a  homestead,  and  proceedings  were  had  thereon,  setting 
apart  the  lands  in  suit  to  her  as  a  homestead ;"  and  yet  we 
have  just  seen  that  the  land  sued,  for,  and  that  described  in 
the  report  of  the  commissioners,  is  different  The  agreed 
state  of  facts  further  recites,  as  an  admission  for  the  trial, 
that  "Nancy  Whitaker  sold  and  conveyed  said  lands  in  AiB- 
laniQy  mentioned  in  the  plaintiff'' 8  complaint,  to  the  defendant, 
David  Davis." 

The  lands  described  in  the  conveyance  are,  "20  acres  off 
the  south  end  of  N.  E.  J  of  S.  E.  I  also  N.  ^  of  S.  AV.  i  of 
S.  E.  I  also  S.  W.  i  of  8.  E.  J,  also  N.  E  J  of  S.  W.  I  also 
S.  E.  i  of  S.  E.  J,  all  in  Sec.  9,  T.  6,  E.  3,  containing  160 
acres,  (in)  Marshall  county,  Alabama,  which  was  set  apart 
to  me  by  the  Probate  Court  of  Marshall  county,  under  the 
act  of  the  legislature  of  1884-5,  as  the  widow  of  Elijah 
Whitaker,  deceased."  The  land  described  in  the  conveyance 
of  Mrs.  Whitaker  to  Davis,  is  different  from  that  described 
in  the  complaint,  judgment,  and  the  report  of  the  commis- 
sioners, but  it  is  admitted,  that  they  are  the  lands  which 
dx^  mentioned  in  the  plaintiff's  co7aplaint,  and  that  defendant 
De  Armond  was  in  possession  of  them,  as  the  tenant  of  said 
Davis,  at  the  time  this  suit  was  brought 

These  discrepancies  of  description  nave  not  been  noticed 
in  argument,  on  either  side,  but  the  case  has  been  treated  as 
though  Elijah  Whitaker  owned  at  his  death  only  160  acres 
of  land,  which  was  set  apart  to  his  widow,  under  the  pro- 
ceedings for  that  purpose ;  the  contention  being,  on  the  one 
side,  that  when  so  set  apart,  the  absolute  title  vested  in  her, 
which  she  had  a  right  to  convey,  and  did  convey  to  David 
Davis ;  and  on  the  other,  that  such  proceedings  vested  in 
her  only  a  life-estate,  and  the  remainder  reverted  to  the 
heirs  of  Elijah  Whitaker  at  her  death.  Whichever  of  these 
contentions  may  be  correct,  it  is  evident  from  what  has  been 
shown,  that  the  plaintiffs  have  recovered  of  defendants  180 
acres  of  land,  twenty  acres  more  than  the  agreed  state  of 
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facts  shows  were  really  in  controversy,  and  when  we  are  left 
in  ignorance  as  to  what  lands  said  Elijah  Whitaker  owned 
at  his  death,  whether  more  or  less  than  160  acres.  If  he 
owned  the  180  acres  sued  for,  the  Probate  Court  had  no 
jurisdiction  to  set  aside  the  homestead  exemption  under 
Mrs.  Whitaker's  petition,  whether  his  estate  was  solvent  or 
insolvent.  — James  v.  Clarke  89  Ala.  606.  If  he  owned  only 
160  acres,  and  it  was  of  less  value  than  $2,000,  and  no  ad- 
ministration was  had  on  his  estate  after  60  days  from  his 
death  had  elapsed,  that  court  did  have  jurisdiction  to  have 
her  exemption  set  aside  under  said  act,  and  it  would  have 
vested  absolutely  in  her,  as  completely  and  fully  as  if  said 
estate  had  been  regularly  administered  upon  and  declared 
insolvent — Smith  v.  BonttveU  (at  present  term),  13  So.  Rep. 
568. 

In  the  state  of  this  record,  with  the  discrepancies  and 
seeming  contradictions  we  encounter  in  the  proofs,  there 
was  too  much  uncertainty  to  justify  the  general  charge  for 
the  plaintiflFs.  On  another  trial,  from  what  has  been  said, 
the  real  facts  may  be  ascertained,  and  the  cause  tried  on  its 
merits. 

Reversed  and  remanded. 


99    266 
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The  Imitate  v.  Kyle. 

Action  against  Bail,  on  Forfeited  Recognizance. 

1.  What  diacharffes  hail;  faibire  to  find  indictment. — When  a  recog- 
nizance is  conditioned  for  the  appearance  of  the  principal  at  the  next 
term  of  the  Circuit  Court,  "and  from  term  to  term  thereafter  until 
discharged  by  law"  (Code,  ^  4420,  4431),  and  he  fails  to  appear  at  the 
next  term  of  the  court,  the  bail  are  not  discharged  by  the  failure  to 
find  an  indictment  against  him  at  that  term  when  it  appears  that  the 
case  was  regularly  entered  on  the  docket  and  continued,  and  that  no 
order  discharging  them  was  asked  or  granted. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  John  B.  Tally. 

This  action  was  brought  in  the  name  of  the  State,  suing 
for  the  use  of  Cherokee  county,  against  J.  D.  William  sod, 
R  B.  Kyle,  and  others ;  was  commenced  on  the  26th  July, 
1890,  and  was  founded  on  a  recognizance  executed  by  said 
Williamson  as  principal,  and  b^  the  other  defendants  as  his 
sureties,  the  condition  of  which  is  set  out  in  the  opinion- 
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The  record  does  not  show  how  many  of  the  defendants  were 
served  with  process,  or  appeared  and  pleaded ;  nor  does  it 
show  what  pleas  were  filed,  the  judgment-entry  only  reciting 
that  the  cause  was  tried  on  issue  joined.  On  the  trial,  the 
obligation  sued  on  was  read  in  evidence,  and  an  agreement 
as  to  the  facts  as  follows:  "It  is  agreed  that,  some  time  in 
August,  1889,  an  affidavit  was  made  before  J.  Gardner  Stone, 
a  justice  of  the  peace  for  said  county  of  Cherokee,  charging 
John  D.  Williamson  with  the  oflFense  of  unlawfully  and  with 
malice  aforethought  assaulting  Patrick  Calhoun  with  the 
intent  to  murder  him ;  that  said  Williamson  was  then,  and 
is  now,  a  citizen  of  Georgia ;  that  a  requisition  was  made  by 
the  Governor  of  Alabama  on  the  Governor  of  Georgia  for 
the  surrender  of  said  Williamson,  and  he  was  surrendered ; 
that  said  Williamson  appeared  before  said  J.  G.  Stone,, 
justice  of  the  peace  as  aforesaid,  on  September  30th,  1889, 
to  answer  said  charge,  waived  all  preliminary  investigations, 
and  appealed  to  a  grand  jury,  by  entering  into  said  bond 
with  sureties  as  set  out  in  the  complaint.  It  is  agreed, 
also,  that  no  indictment  was  or  ever  has  been  found  against 
said  Williamson  for  said  oflfense,  or  any  other,  by  a  grand 

1'urv  of  said  county ;  that  said  Williamson  never  appeared 
)efore  said  Circuit  Court,  at  any  term  thereof,  to  answer 
said  offense,  but  has  made  default  therein ;  that  said  prose- 
cution and  case  against  said  Williamson  was  entered  on  the 
trial  docket  of  said  Circuit  Court,  at  the  December  term, 
1889,  and  now  stands  on  said  docket,  and  has  been  regularly 
continued  on  said  docket." 

On  these  facts,  the  court  charged  the  jury,  on  reauest, 
that  they  must  find  for  the  defendants,  if  they  believea  the 
evidence.  The  plaintiff  excepted  to  this  charge,  and  it  is 
here  assigned  as  error. 

Wm.  L.  Mabtin,  Attorney-General,  for  appellant. — The 
defendants'  obligation  was  not  discharged,  nor  was  the  pros- 
ecution discontinued,  by  the  failure  of  the  grand  jury  to  find 
an  indictment  at  the  first  ensuing  term  of  the  court. — 1  Bish. 
Grim.  Pro.,  §  264;  People  v.  O'Brien,  41  111.  303;  Garrison  v. 
People,  21  m.  535;  Wheeler  v.  People,  39  111.  430,  State  v. 
Cocke,  37  Texas,  155;  State  v.  Storet,  6  Halst.  N.  J.  124; 
People  V.  Stager,  10  Wend.  431 ;  143  Mass.  210. 

COLEMAN,  J. — This  action  was  instituted  in  the  name 

of  the  State  of  Alabama  for  the  use  of  Cherokee  county,  and 

was  commenced  by  regular  summons  and  complaint.     The 

suit  was  founded  upon  a  bail-bond  executed  by  the  defend- 
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ant  J.  D,  Williamson,  and  sureties,  payable  to  the  State  of 
Alabama,  "unless  the  said  J.  D.  Williamson  appear  at  the 
next  term  of  the  Circuit  Court  of  Cherokee  county,  and  from 
term  to  term  thereafter  until  discharged  by  law,  to  answer  a 
criminal  prosecution  for  the  offense  of  unlawfully  and  with 
malice  aiorethought  assaulting  Patrick  Calhoun  with  the 
intent  to  murder  him."  The  bond  was  approved  by  the 
magistrate  who  required  the  undertaking.  We  are  unable 
to  detect  any  defect  in  the  bond,  tending  to  affect  its  validity. 
It  is  in  accordance  with  the  form  of  bail-bonds  as  prescribed 
in  section  4420  of  the  Code.  The  case  was  tried  and  sub- 
mitted to  the  jury  upon  an  agreed  state  of  facts,  which  ap- 
Sears  in  the  statement  of  the  facts  of  the  case.  The  con- 
ition  of  the  bond  is,  that  the  defendant  Williamson  will 
appear  from  term  to  term  until  discharged  by  law. 

By  section  4431  of  the  Code,  it  is  declared,  "The  essence 
of  all  undertakings  of  bail  ...  is  the  appearance  of 
the  defendant  at  court ;  and  the  undertaking  is  forfeited  by 
the  failure  of  the  defendant  to  appear,"  &c.  By  the  agreed 
statement  of  facts,  the  obligor  did  not  appear  at  the  next 
term  of  the  court,  and  from  term  to  term  until  discharged 
by  law.  By  the  failure  to  appear  according  to  the  under- 
taking, it  was  forfeited.  The  State  had  the  right  to  pursue 
the  statutory  remedy,  or  bring  suit  upon  the  bond,  averring 
the  breach  of  its  condition.  The  latter  remedy  was  adopted. 
No  pleas  are  set  out  The  judgment-entry  states  that, 
"issue  being  joined,  came  a  jury,*  &c.  We  presume  only 
the  plea  of  the  general  issue  was  interposed.  There  are 
certainly  no  facts  stated  in  the  agreement  which  present  a 
defense  to  the  complaint.  That  the  grand  jury  did  not 
prefer  an  indictment,  is  no  answer  to  the  complaint.  Possi- 
dIj,  the  State  was  unable  to  procure  the  attendance  of  the 
witnesses  at  the  next  term  of  the  court.  Certainly  the 
State  has  not  abandoned  the  prosecution.  The  facts  show  that 
the  case  was  regularly  docketed  and  continued.  There  has 
been  no  order  discharging  the  obligors  from  their  under- 
taking. The  sureties  had  the  right  to  surrender  their  prin- 
cipal to  the  custody  of  the  proper  officer,  and  thereby 
secure  their  discharge.  They  might  have  appeared  at  court, 
and  upon  motion,  sustained  by  proper  snowing,  have  ob- 
tained an  order  discharging  their  principal.  They  might 
have  shown,  if  the  facts  warranted  it,  providential  cause,  or 
unavoidable  hindrances,  which  prevented  the  performance 
of  the  conditions  of  the  bond.  The  one  fact  that  the  grand 
jury  did  not  indict,  does  not  answer  the  complaint  This 
conclusion  is  sustained  by  the  decisions  of  this  court,  as 
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well  as  those  of  many  other  States. — 2  Amer.  &  Eng.  Encyc. 
of  Law,  p.  32;  Wheeler  v.  The  People,  39  111.  430;  Garrison 
V.  Tlie  Pe(yple,  21  111.  535;  Staie  v.  Cocke.,  37  Tex.  155; 
Pe/yple  v.  Stager,  10  Wend.  (N.  Y.)  431 ;  Commonioealth  v. 
Teevem,  143  Mass.  210;  State  v.  Stout,  6  Halstead  (N.  J.)  124. 

It  may  be  that,  if  there  had  been  no  order  made  in  refer- 
ence to  the  bond,  such  as  calling  the  principal  obligor,  and 
declaring  a  forfeiture  upon  his  failure  to  appear,  or  docket- 
ing the  case  against  them  and  continuing  it  for  future 
action,  such  omission  might  have  worked  a  discontinuance 
of  the  case,  which  would  have  authorized  the  discharge  of 
the  obligors.  But  the  action  of  the  court,  as  shown  by  the 
agreed  facts,  clearly  shows  that  the  State  had  not  discon- 
tinued the  prosecution,  and  made  no  order  discharging  the 
hski\.—  Gooaiain  V,  Governor,  1  S.  &  P.  465;  Sogers  v.  The 
State,  79  Ala.  59. 

The  court  erred  in  charging  the  jury  to  find  for  the 
defendants. 

Beversed  and  remanded. 


Colby  V.  St.  James  (Colored)  M.  E. 

Chnrcli.  iw^i 

[fl9  snl 

Bill  in  Equity  to   enforce  Statutory  Lien  of  Contractor  and.        w  g« 

Material-man,  !2S-^' 

1.  Statutory  lien  of  mechanics  and  material-men ;  what  laws  are  of 
force.— The  statute  approved  February  12th,  1891,  entitled  "An  act  to 
provide  liens  for  mechanics  and  material-men,  and  to  repeal  sections 
3018,  3022,  3025,  3026,  3028,  3041.  of  the  Code,  and  section  8027  as 
amended  by  the  acts  of  1888-89,"  (Sess.  Acts  1890-91,  pp.  578-80), 
though  capable  of  execution  as  a  complete  system  iti  itself,  is  to  be 
construed  in  connection  with  the  unrepealed  sections  of  the  former 
law,  making  the  law  now  of  force  to  consist  of  the  express  provisions 
of  the  new  statute  and  the  unrepealed  sections  of  the  old  law  as 
amended  or  changed  by  the  new. 

2.  Jurisdiction  of  equity  to  enforce  statutory  lien. — Since  the  passage 
of  the  act  approved  Feb.  12th,  1891,  as  before  (Code,  §  3048),  the 
statutory  lien  of  a  mechanic  or  material-man  may  be  enforced  by  bill 
in  equity,  when  the  amount  claimed  is  $100  or  more,  without  alleging 
or  proving  any  special  ground  of  equitable  jurisdiction. 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 

Heard  before  the  Hon.  H.  A.  Shabpe. 

The  bill  in  this  case  was  filed  on  the  27th  August,  1892, 
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by  Willis  D.  Colby,  against  the  Si  James  (Colored)  M.  E- 
dliurch,  a  private  corporation,  and  H.  Adkins  A  Sons,  as 
defendants ;  and  sought  to  enforce  a  statutory  lien  on  a  lot 
and  building  owned  by  the  church,  for  work  done  and 
materials  furnished  by  plaintiff  on  the  church  building, 
under  contract  with  tte  agents  or  trustees  of  the  church, 
amounting  to  $111.25,  with  interest  from  January  Ist,  1892. 
The  work  was  done  and  the  materials  were  furnished  in 
November  and  December,  1891 ;  and  it  was  alleged  that  the 
claim  was  regularly  filed  within  ninety  days  after  the  com- 

Jletion  of  the  work,  in  the  office  of  the  probate  judge  of 
efferson,  and  that  ten  days  notice,  prior  to  the  filing,  was 
given  to  the  trustees  or  agents  of  tne  church.  Adkins  & 
Sons  were  joined  as  defendants  on  the  allegation  that  they 
claimed  an  interest  in  the  property  undej  a  mortgage,  which 
was  subsequent  and  inferior  to  the  complainant's  lien.  The 
court  sustained  a  demurror  to  the  bill,  on  the  ground  that 
a  court  of  equity  had  no  jurisdiction  to  enforce  the  statu- 
tory lien ;  and  this  decree  is  here  assigned  as  error. 

Hill  &  Hnx,  and  L.  C.  Dickey,  for  appellant. — ^Prior  to 
the  passage  of  the  statute  approved  February  12th,  1891, 
there  could  be  no  doubt  of  the  equity  of  the  bill  in  this 
case — Code,  §  3048 ;  Wiinberly  v.  Mayberry,  94  Ala.  251. 
That  statute  expressly  repeals  several  sections  of  the  Code 
by  number,  and  all  other  statutes  inconsistent  with  its  pro- 
visions; but  the  section  giving  the  remedy  in  equity, 
(§  3048)  is  not  expressly  repealed,  nor  is  it  repealed  by 
implication,  since  it  is  not  repugnant  to  any  provision  of  the 
repealing  law.  The  repeal  of  a  statute  by  implication  is 
never  favored,  and  statutes  in  pari  materia  are  so  construed, 
if  possible,  as  to  give  due  effect  to  each. — Endlich  on 
Statutes,  263,  271;  Coole/s  Const.  Lim.,  11,12;  Hufmaji 
V.  State,  29  Ala.  40 ;  89  Ala.  103 ;  47  Maine,  28 ;  1  Kent's 
Com.  463 ;  9  East,  486 ;  46  Ala.  299,  397. 

Lane  &  White,  contra. 

HEAD,  J.— Chapter  3,  Title  2,  Part  3  of  the  Code  of  1886, 
comprised  the  general  statutes  of  this  State  when  that  Code 
was  made  and  adopted,  which  defined,  declared  and  provided 
for  the  enforcement  of  liens  of  mechanics  and  material-men. 
The  chapter  embraced  thirty-one  sections,  numbered  3018 
to  3048,  inclusive.  The  first  of  these  sections  declared  the 
lien,  and  the  remaining  ones  made  many  provisions,  such  as 
regulating  the  priorities  of  liens,  the  rignts  of  lessor  and 
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lessee,  the  procedure  necessary  to  eflfectuate  the  lien,  and 
for  its  enforcement  in  the  courts.  Section  3028  was  as  fol- 
lows: "When  the  amount  involved  exceeds  fifty  dollars, 
actions  for  enforcement  of  liens  under  this  chapter  shall  be 
brought  in  the  Circuit  Court,  or  court  having  like  jurisdic- 
tion, of  the  county  in  which  the  property  is  situatea ;  in  all 
other  cases,  such  actions  shall  be  brougnt  before  justices  of 
the  peace."  The  next  section  (3029)  prescribed  the  plead- 
ing and  practice  in  such  actions.  Section  3048  was  as  fol- 
lows :  "Any  lien  provided  for  under  the  provisions  of  this 
chapter,  when  the  amount  claimed  is  not  less  than  one  hun- 
dred dollars,  may  also  be  enforced  by  bill  in  equity,  with- 
out alleging  or  proving  any  special  ground  of  equitable 
jurisdictioiL" 

In  practice,  under  this  system  of  laws,  the  courts  of  law 
and  equity  were  invoked  for  the  enforcement  of  these  liens, 
either  tribunal  being  selected  as  the  pleasure  of  the  party 
suing  might  dictate ;  and  it  has  never  been  objected,  that  we 
are  aware  of,  and  indeed  could  not  be  plausibly  argued,  that 
there  was  such  incongruity  or  inconsistencv  in  the  two  sec- 
tions as  they  stood  in  the  Code,  as  that  both  could  not  stand 
and  be  well  administered.  The  two,  being  in  pari  materia, 
were  treated  as  giving  the  remedy  by  bill  in  equity,  in  addi- 
tion to  the  jurisdiction  of  the  courts  of  law  conferred  by  the 
first,  although  that  section  is  complete  in  itself,  and,  without 
more,  would  be  held  to  confer  the  jurisdiction  exclusively 
upon  courts  of  law,  in  the  absence  of  special  grounds  of 
equitable  interposition. —  Walker  v,  Daimioood,  80  Ala.  246; 
Chandler  v,  Haiuia,  73  Ala.  392. 

With  this  chapter  of  laws  in  force,  on  February  12,  1891, 
the  General  Assembly  passed  "An  act  to  provide  liens  for 
mechanics  and  material-men,  and  to  repeal  sections  3018, 
3022,  3025,  3026,  3028,  3041  of  the  Code,  and  section  3027  as 
amended  by  the  acts  of  1888-89."  The  first  section  of  this 
act  declares  an  express  repeal  of  the  Code  sections  iust 
enumerated;  and  the  remaining  sections  of  the  act  then 

Sroceed  to  make  provisions  supplying,  in  modified  form,  the 
eficiencies  in  the  system  created  by  this  repeal,  and  making 
some  new  provisions  touching  subjects  not  before  provided 
for ;  and  the  last  section  of  the  act  declares  the  repeal  of  all 
laws  in  conflict  with  the  act.  It  will  thus  be  observed  that, 
by  this  act,  seven  particular  sections  of  the  Code  chapter 
were  expressly  repealed,  and  twenty-four  retained,  unless 
they  or  some  of  them  were  also  repealed  by  reason  of  incon- 
sistency, as  declared  by  the  last  section  of  the  act  Now, 
we  find  by  comparison  that  the  several  sections  of  the  new 
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act,  interlaced  and  supplemented  by  those  Code  sections 
which  were  not  repealed  by  name,  form  a  congruous  and 
harmonious  system  for  the  establishment  and  enforcement 
of  liens  of  mechanics  and  material-men ;  and  whilst  the  act 
itself  may  be  capable  of  enforcement,  as  a  system  complete 
in  itself,  without  the  Code  sections  retained,  yet  the  retained 
sections  are  well  adjusted  to  the  provisions  of  the  act,  and 
supply  many  provisions  useful  to  the  ease  and  eflSciency  of 
the  system  created  by  it.  We  therefore  feel  no  hesitation 
in  holding,  that  the  legislative  intention  was  that  the  laws 
of  this  State,  in  reference  to  these  liens,  should  consist  of 
the  several  sections  of  the  act  of  February,  1891,  interlaced 
and  supplemented,  as  we  have  said,  by  those  sections  of  the 
Code  which  were  not  repealed  ;  the  whole  forming  a  com- 
plete system  for  the  regulation  and  enforcement  of  all  rights 
arising  under  ii 

Now,  it  will  be  noticed  that  section  3028  of  the  Code  above 
copied,  which  conferred  the  jurisdiction  on  courts  of  law, 
was  one  of  the  expressly  repealed  sections ;  but,  in  lieu 
thereof,  section  8  of  the  act  was  adopted,  which  provides, 
"that  when  the  amount  involved  exceeds  one  hundred  dollars, 
action  for  enforcement  of  lien  under  this  chapter  shall  be 
brought  in  the  Circuit  Court,  or  court  having  like  jurisdic- 
tion, of  the  county  in  which  the  property  is  situated ;  in  all 
other  cases,  such  action  shall  be  brought  before  justices  of 
the  peace,  whose  judgments  shall  be  executed  as  now  pro- 
vided by  section  3037  of  the  Code."  This  repeal  of  3028, 
and  the  adoption  of  this  section  8  of  the  act,  manifestly  had 
no  other  purpose  than  to  change  the  jurisdiction  of  the  Cir- 
cuit Court  as  to  sum,  from  a  minimum  of  fifty  to  one  hun- 
dred dollars ;  to  increase  that  of  justices  to  one  hundred 
dollars,  and  supply  the  omission  effected  by  the  repeal  of 
section  3037,  as  to  how  justices  should  enforce  their  judg- 
ments. The  effect  is  precisely  the  same  as  if  the  section 
(3028)  had  not  been  repealed  and  the  new  section  adopted 
in  its  place,  but  had  been  amended  by  changing  fifty  to  one 
hundred  dollars,  and  providing  the  manner  of  enforcing 
justice's  judgments.  Thus,  when  we  view  the  entire  law  as 
it  was  thus  mrmed  by  the  act  of  1891,  we  find  it,  in  its  struc- 
ture, in  effect  the  same  as  the  chapter  of  the  Code  in  force 
at  the  adoption  of  the  act.  Provisions  of  the  old  system  are 
modified,  and  new  ones  added,  but  the  structure  of  the  law 
is  the  same,  and  in  it  we  find  the  two  sections,  the  one  con- 
ferring jurisdiction  on  courts  of  law,  and  the  other  on  courts 
of  equity,  standing  together  just  as  they  did  before. 

Vol.  zoix. 


Digitized  by  VjOOQiC 


18»2.]  OF  ALABAMA-  U63 

[Winter  v.  London.] 

We  are  of  the  opinion  that  the  jurisdiction  of  equity,  in 
such  cases,  was  not  repealed  or  impaired,  and  that  the  City 
Court  erred  in  so  holding. 

Reversed  and  remanded. 


Winter  v.  London.  iinesi 

Action  on  Appecd  and  Supersedeas  Bond.  ^  ^ 

W  263 
1.  Grant  of  adminiitt ration  on  estate  of  non-resident  decedent. — On  the  ^^  ^^ 
death  in  New  York  of  a  resident  citizen  of  that  State,  intestate,  and 
owning  a  certificate  for  shares  of  stock  in  an  Alabama  corporation, 
the  Probate  Court  of  the  county  in  which  such  corporation  is  located 
has  jurisdiction  to  grant  letters  of  administration  on  his  estate  (Code, 
§  2013,  subd.  3) ;  although  an  administrator  appointed  in  New  York 
would  have  authority  to  transfer  the  certificate  (§  1872),  and  payment 
of  dividends  might  lawfully  be  made  to  him. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbabd. 

This  action  was  brought  by  Alex.  T.  London,  suing  as  the 
administrator  of  the  estate  of  Daniel  S.  Schanck,  deceased, 
against  Mrs.  Mary  E.  Winter,  Joseph  S.  Winter,  and  others  ; 
and  was  founded  on  an  appeal  and  supersedeas  bond,  which 
the  defendants  had  executed  on  taking  an  appeal  to  the  Su- 

£reme  Court  from  a  decree  rendered  by  the  City  Court  of 
[onigomery,  sitting  in  equity,  in  a  suit  instituted  by  the 
Montgomery  Gas-Light  Company,'  by  bill  of  interpleader, 
against  said  London  as  administrator,  Mrs.  Winter,  Joseph 
S.  Winter,  and  John  G.  Winter.  The  object  of  that  suit  was 
to  determine  the  ownership  of  certain  certificates  for  shares 
of  stock  in  said  corporation,  which  were  in  London's  posses- 
sion as  administrator,  and  which  he  sought  to  have  trans- 
ferred to  him  on  the  books  of  the  corporation,  and  which 
were  also  claimed  by  Mrs.  Winter,  who  denied  the  validity 
of  the  transfers  under  which  London's  intestate  acquired  and 
held  them.  The  City  Court  sustained  London's  claim,  and 
rendered  a  decree  in  his  favor ;  and  the  appeal  was  taken 
from  that  decree.  The  Supreme  Court  affirmed  the  decree, 
as  shown  by  the  report  of  the  case — 89  Ala.  544.  The  con- 
dition of  the  appeal  bond  was,  that  "if  the  said  Mary  E. 
Winter  and  Joseph  S.  Winter  fail  in  said  appeal,  and  pay 
such  judgment  as  the   Supreme  Court  may  render  in  the 
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premises,  and  all  such  costs  and  damages  as  any  party  ag- 
grieved may  sustain  by  reason  of  the  wrongful  appeal  and 
the  suspension  of  the  execution  of  the  decree  appealed  from, 
then  this  obligation  to  be  void,"  &c.  The  complaint  assigned 
as  a  breach  of  the  bond,  that  the  obligors  haa  failed  to  pay 
the  costs  and  damages  incurred  by  the  plaintiff  in  the  de- 
fense of  said  appeal,  and  claimed  as  damages  $200  for  attor- 
ney's fees  incurred  and  paid  in  that  behalf.  The  defendants 
filed  several  special  pleas  of  ne  unqttes  administrator,  assail- 
ing the  validity  of  the  plaintiff's  letters  of  administration, 
and  issue  was  joined  on  these  pleas. 

It  was  admitted  on  the  trial,  as  the  bill  of  exceptions 
shows,  that  said  D.  8.  Schanck,  plaintiff's  intestate,  died  in 
1872,  in  New  York,  of  which  State  he  was  then  a  resident 
citizen;  that  letters  of  administration  on  his  estate  were 
granted  to  plaintiff,  by  the  Probate  Court  of  Montgomery 
county,  Alabama,  in  1887 ;  "that  the  only  property  owned 
by  said  decedent  or  his  estate,  at  the  time  of  the  grant  of 
said  letters,  which  was  claimed  to  be  assets  of  the  estate  in 
Alabama,  was  three  certificates  together  calling  for  five 
shares  of  the  capital  stock  of  the  Montgomery  Gas-Light 
Company,  with  the  accrued  dividends  thereon,  amounting 
to  $500,  which  certificates  were  in  the  possession  of  said 
London  at  the  time  of  his  appointment  as  administrator, 
but  had  not  been  transferred  on  the  books  of  said  com- 
pany ;  that  said  company  is  a  corporation  chartered  under 
the  laws  of  Alabama,  and  has  its  office  and  place  of  busi- 
ness in  the  city  of  Montgomery;  that  these  facts  appear 
and  are  correctly  stated  in  plaintiff's  application  for  the 
grant  of  letters,  and  letters  were  granted  to  him  on  said 
application  and  facts ;  that  said  letters  are  on  their  face  cor- 
rect and  regular ;  that  said  London  qualified  as  such  admin- 
istrator, and  has  ever  since  acted  as  such."  The  facts  above 
stated,  as  to  the  interpleader  suit,  the  appeal,  bond,  &c., 
were  also  admitted ;  and  further,  that  plaintiff's  damages,  if 
he  was  entitled  to  any,  should  be  assessed  at  $150. 

On  these  facts,  the  court  charged  the.  jury,  on  request, 
that  they  must  find  for  the  plaintiff  if  they  believed  the 
evidence ;  to  which  charge  the  defendants  excepted,  and 
they  here  assign  it  as  error. 

Gordon  Macdonald,  for  appellant. 

ToMrKiNS  &  T-EiOY^  contra,     (No  briefs  on  file.) 
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HARALSON,  J.— Section  2013  of  the  Code  provides,  that 
"Courts  of  probate,  within  their  respective  counties,  have 
authority  to  grant  letters  of  administration  on  the  estates 
of  persons  dying  intestate,'*  in  five  specified  instances,  the 
3d  of  which  is,  "Where  the  intestate  not  being  an  inhabi- 
tant of  the  State,  dies  out  of  the  county,  leaving  assets 
therein." 

The  conditions  on  which  the  letters  of  administration 
were  granted  to  plaintiff,  were  exactly  in  accordance  with 
this  section  of  the  Code  ;  and  there  is  no  proof  in  the  record 
that  the  plaintiff's  intestate  owned  any  property,  at  the  time 
of  his  death,  outside  of  Itfontgomery  county  in  this  State, 
or  that  any  administration  was  ever  had  elsewhere  on  his 
estate. 

By  the  f^eed  state  of  facts  on  which  the  case  was  tried, 
it  is  shown  that  plaintiff's  intestate  died  a  resident  citizen 
of  the  State  of  New  York,  in  the  year  1872,  and  at  the  time 
of  the  grant  of  letters  of  administration  to  plaintiff,  by  the 
Probate  Court  of  Montgomery  county,  in  1887,  and  at  the 
time  of  the  death  of  plaintiff's  intestate,  the  property  owned 
by  deceased,  and  claimed  to  be  assets  of  his  estate,  as  three 
shares  of  the  capital  stock  of  the  Montgomery  Gas-Light 
Company, — a  private  corporation  having  its  place  of  busi- 
ness in  the  city  and  county  of  Montgomery,  Alabama, — 
amounting,  with  the  accrued  dividends  thereon,  to  $600,  the 
certificates  for  which  plaintiff  held  at  the  time  he  was  ap- 
pointed administrator ;  that  the  foregoing  facts  appear  and 
are  correctly  stated  in  plaintiff's  application  to  saidProbate 
Court  for  letters  of  administration ;  that  the  letters,  on  their 
face,  are  correct  and  regular,  and  that  plaintiff  c[ualified,  as 
such  administrator,  ana  has  ever  since  been  acting  as  such. 
The  defendants  below  contended, — and  that  is  the  ques- 
tion they  present  for  our  decision, — that  the  grant  of  letters 
of  administration  to  plaintiff  by  said  Probate  Court  was 
void,  on  the  ground,  that  his  intestate  died  in  the  State  of 
New  York,  of  which  he  was  a  resident  citizen,  at  the  time  of 
his  death,  and  no  facts  existed  authorizing  any  court  in  Ala- 
bama to  grant  letters  of  administration  on  his  estate,  and 
that  on  this  ^ound,  alone,  plaintiff  is  not  entitled  to  recover. 
This  contention  is  based  on  section  1672  of  the  Code,  which 
authorizes  a  foreign  executor  and  administrator  to  transfer 
the  shares  of  stock  held  and  owned  by  the  testator  or  intes- 
tate, in  any  private  corporation  existing  under  the  laws  of 
this  State,  and  payment  of  dividends  on  such  stock  to  be 
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made  to  such  executor  or  administrator.  But  the  same  sec- 
tion confers  the  same  power  and  authority  on  an  executor 
or  administrator,  deriving  his  appointment  from  a  court  of 
probate  in  this  State.  If  there  is  any  conflict  between  these 
two  sections  of  the  Code,  above  referred  to,  it  is  our  duty  to 
construe  them  in  pari  materia,  and  make  them  both  opera- 
tive, if  such  a  construction  can  be  placed  'Jpon  them.  There 
is,  however,  no  conflict  between  them.  The  latter  section 
merely  provides  for  the  transfer  of  stock  by  a  foreign  execu- 
tor or  administrator,  when  there  is  no  administration  in  this 
State.  It  does  not  deny  the  same  right  to  an  administrator 
appointed  here.  It  is  simply  cumulative,  in  extending  this 
authority  to  a  foreign  executor  or  administrator,  made  so  to 
subserve  an  obviously  good  purpose. 

It  is  scarcely  necessary  to  add, — a  principle  so  often  re- 
peated,— that  the  Probate  Court  has  general  jurisdictior 
over  the  subject  of  the  administration  of  estates,  and  havin^ 
the  right  to  determine  its  jurisdiction,  on  the  facts  presentee 
in  any  given  case  invoking  its  authority  to  issue  letters  o 
administration,  when  it  does  so  determine,  and  proceeds  U 
isssue  the  letters,  the  order  granting  them  will  survive  an^ 
mere  collateral  attack. — Siillivan  v.  Rabb,  86  Ala,  433 ;  Ni 
cro»i  V.  Giuly,  85  Ala.  365;  Bardift  v.  Treece,  77  Ala.  528 
Goodman  v.  Winter ,  64  Ala.  431 ;  Broughton  v,  Bradley,  3 
Ala.  694. 

The  facts  set  out  in  the  application  of  the  plaintiff  to  tb 
Probate  Court  of  Montgomery,  to  be  appointed  administra 
tor  of  said  estate,  gave  the  court  jurisdiction  to  issue  letter 
of  administration  to  him.  As  such  administrator,  he  ha 
the  right  to  maintain  this  suit  against  defendants,  and,  nnde 
the  undisputed  evidence  in  the  cause,  to  recover  the  judf 
ment  which  was  rendered  in  the  court  below,  in  his  favor. 

There  is  no  error  in  the  record,  and  the  judgment  of  tt 
Circuit  Court  is  affirmed. 


99  if66 
114    4141 

W  2861 
129    6171 


Pinkus  V.  Bambergrer^  Bloom  &  Cc 

Contested  Claim   of  Exemption  of  Personal  Property. 

1.  Sujfficinirif  of  inveniory. — When  a  debtor  claims  as  exempt 
stock  of  goods  which  is  in  the  possession  of  the  sheriff  under  the  le^ 
of  an  attnehment,  it  issufiicient  todescribe  the  goods  in  his  invonto 
as  they  are  described  in  the  levy  and  inventory  of  the  sheriff. 
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2.  Fraudulent  conduct  of  debtor,  as  affecting  claim  of  exemption. — 
When  the  inventory  filed  by  a  debtor,  claiming  an  exemption  of  per- 
sonal propierty,  is  contested  by  attaching  creditors,  his  fraudulent 
conduct  in  collusion  with  another  person,  who  first  sued  out  an  at- 
tachment, is  not  relevant  to  the  issue  involved,  except  so  far  as  it 
shows  that  he  had  other  moneys  or  effects  not  included  in  his  inven- 
tory. 

3.  Contest  of  inventory ;  what  should  he  included  in  it. — When  a  debt- 
or's inventory  of  property  claimed  as  exempt,  which  is  contested  by 
attaching  creditors,  includes  only  a  stock  of  goods  valued  at  less 
than  |1  000.  and  the  evidence  shows  that  their  value  exceeds  that 
sum,  the  excess  should  be  deducted  from  his  claim ;  and  if  it  is  shown 
that  he  either  received  or  paid  out  moneys,  at  any  time  between  the 
interposition  of  his  claim  of  exemption  and  the  filing  of  his  inven- 
tory, that  amount  also  should  be  deducted;  but, if  it  is  shown  that 
he  has  transferred  to  a  creditor  outstanding  notes  and  accounts, 
nominally  in  excess  of  his  debt,  with  a  stipulation  that  any  excess,  if 
collected,  shall  be  paid  to  him,  he  can  not  be  charged  with  any  excess, 
in  the  absence  of  evidence  showing  what  amount  has  been  or  may  be 
collected  ;  yet  he  should  state  the  facts  in  his  inventory. 

Appeal  from  the  City  Court  of  Decatur. 

Tried  before  the  Hon.  Wm.  H.  Simpson. 

Th^  appellees  in  this  case,  several  mercantile  partnerships, 
sued  out  attachments  against  Isaac  Pinkus,  a  merchant  doing 
business  at  Decatur  under  the  name  of  I.  Pinkus  &  Co.;  and 
their  attachments  were  levied  on  the  same  stock  of  goods. 
These  several  attachments  were  levied  on  the  5th-7th  March, 
1890,  and  Pinkus  filed  with  the  sheriff,  on  the  day  last 
named,  a  claim  of  exemption  to  the  goods.  On  the  3d 
March,  prior  to  these  several  levies,  an  attachment  had  been 
sued  out  against  said  Pinkus  by  one  ^erbert  Cartwright, 
and  his  attachment  was,  on  that  day,  levied  on  the  same 
stock  of  goods.  After  the  levy  of  the  subsequent  attach- 
ments, the  plaintiffs  therein  each  filed  a  bill  on  the  equity 
side  of  the  court,  against  Pinkus  and  Cartwright,  attacking 
the  proceedings  under  Cartwright's  attachment,  on  the 
ground  of  fraud  and  collusion  between  him  and  Pinkus,  and 
seeking  to  subject  the  attached  goods  to  the  satisfaction  of 
the  plaintiffs'  several  debts.  In  these  several  suits,  Pinkus 
a^ain  filed  his  claim  of  exemption.  On  the  18th  April,  1890, 
the  plaintiffs  demanded  an  inventory  of  his  property  from 
Pinkus ;  and  on  the  21st  April,  in  response  to  this  demand, 
he  filed  an  inventory,  in  the  nature  of  an  amendhient  of  his 
claim  of  exemption,  claiming  the  same  stock  of  goods,  de- 
scribing them  as  in  the  sheriff's  inventory  and  levy,  and 
alleging  that  he  could  not  give  a  more  definite  description 
of  them  because  they  were  in  the  possession  of  the  sheriff. 
The  plaintiffs  excepted  to  the  sufficiency  of  this  inventory, 
bat  the  court  held  it  sufficient ;  and  they  then  filed  a  contest 
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of  the  claim  of  exemption,  on  the  ground  that  it  was  "invalid 
entirely."  The  issue  formed  on  the  contest  being  submitted 
to  the  decision  of  the  court,  on  the  evidence  taken  by  deposi- 
tions, the  court  held  that  the  "subsequent  filing  of  the  petition 
on  the  equity  side  of  the  court,  and  the  answer  thereto, 
present  the  issue  provided  by  section  2531 — that  the  defend- 
ant has  other  personal  property,  subject  to  levy  and  sale 
under  the  attacnments,  not  embraced  in  the  inventory."  On 
this  issue,  the  court  found  that  Pinkus  was  chargeable  with 
$372.35,  moneys  traced  to  his  possession  after  filing  his 
claim  of  exemption,  and  $485,  the  value  of  his  notes  and  ac- 
counts transferred  to  one  Friedman,  in  excess  of  the  debt 
due  to  him;  and  deducting  the  aggregate  of  these  sums 
($857.35),  allowed  an  exemption  of  only  $142.55,  out  of  the 
proceeds  of  sale  of  the  attached  goods  in  the  hands  of  the 
sheriff. 

The  defendant  appeals  from  this  decree,  and  here  assigns 
it  as  error,  with  several  rulings  excluding  portions  of  the 
deposition  of  one  Goldsmith. 

R.  A.  MoClellan,  and  Kyle  &  Skeogs,  for  appellant 

Humes,  Sheffey  &  Speake,  and  W.  R  Francis,  ooiitra. 

STONE,  C.  J. — The  present  suit  grew  out  of  the  claim  by 
Pinkus  of  statutory  exemption  of  personal  property  of  the 
value  of  one  thousand  dollars. — Code  of  1886,  §  2511. 

The  personal  property  of  defendant,  consisting  of  mer- 
chandise, was  attached  by  his  creditors,  commencing  on 
March  3,  1890,  and  continuing  for  two  or  more  days.  The 
attachment  of  Bamberger,  Bloom  &  Co.  was  levied  on  March 
5.  This  was  the  first  levy  made  on  the  lot  of  merchandise 
which  was  found  in  an  upper  room,  over  Friedman's  busi- 
ness house.  On  March  7 — two  days  after  this  \e\j — Pinkus 
asserted  his  claim  of  exemptions  in  the  attachment  suits. 
The  merchandise  found  overTriedman's  store,  and  attached, 
was  selected  by  him,  and  made  the  subject  of  his  claim  of 
exemptions.  For  reasons  to  be  presently  stated,  neither 
the  claim  of  exemptions  asserted  in  the  attachment  suit,  nor 
the  attachment  suit  itself,  has  ever  been  brought  to  trial. 
As  we  have  said,  the  first  attachment — that  of  Cartwright— 
was  not  levied  on  the  goods  found  over  Friedman's  busmess 
house. 

Soon  after  the  levy  of  the  attachments,  the  attaching 
creditors,  except  Cartwright,  who  was  first  in  point  of  time, 
filed  bills  against  Pinkus  and  Cartwright,  charging  collusion 
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and  fraud  in  the  asserted  claim,  and  in  the  attachment  sued 
out  bv  the  latter,  and  praying  to  have  said  first  attachment, 
and  tne  claim  it  sought  to  enforce,  displaced,  and  to  have 
the  claims  of  complainants  paid,  in  preference  to  the  alleged 
claim  of  Cartwrighi  Against  these  suits,  which  for  the 
present  service  were  consolidated,  Pinkus,  in  April,  1890, 
renewed  and  re-filed  his  claim  of  exemption.  We  say  re- 
newed, for  it  specifies  the  same  property  to  which  claim  had 
been  interposed  in  the  attachment  suits  on  March  7.  This 
was  but  a  continuation  of  the  original  claim  first  filed,  for 
the  several  bills  filed,  against  which  the  claim  was  set  up, 
were,  for  all  practical  purposes,  only  a  continuation  of  the 
suit  and  contention  inaugurated  by  the  attachments. 

This  claim  of  exemptions  being  refiled  in  the  chancery 
causes,  the  complainants  gave  written  notice,  demanding  a 
verified  inventory  under  section  2525  of  the  Code  of  1886. 
An  inventory  was  filed,  the  sufficiency  of  which  was  excepted 
to  by  complainants.  The  court  overruled  this  exception, 
and  thereupon  the  complainants  filed  a  sworn  contest  of  the 
exemption,  under  section  2520  of  the  Code.  The  contest 
asserted  that,  in  the  belief  of  affiant,  the  claim  was  ''invalid 
entirely." 

We  hold  that  the  chancellor  did  not  err  in  holding  the 
inventory  rendered  in  this  case  sufficient.  The  eflfects  of 
the  petitioner  had  been  attached,  and  were  in  the  hands  of 
the  sheriff.  In  such  conditions,  it  can  not  be  presumed,  or 
assumed,  that  he  could  give  a  fuller  or  more  particular  de- 
scription than  he  did  give.  It  results  that  the  question — 
the  only  question — left  for  determination  in  the  lower  court, 
was  whether  petitioner  was  entitled  to  exemption  of  personal 
property,  and  the  extent  of  his  rightful  claim.  He  made 
oath  that  he  had  no  money,  and  that  the  property  set  forth 
in  his  inventory  embraced  his  entire  personal  effects,  "except 
his  wearing  apparel." 

There  is  testimony  in  this  record  bearing  on  the  relations 
and  transactions  between  Pinkus  and  Cartwright,  the  first 
attaching  creditor ;  and  it  is  contended  that  these  transac- 
tions are  not  consistent  with  fair  dealing.  We  hold,  how- 
ever, that  on  the  issue  presented  by  this  record  such  inquiry 
was  wholly  immaterial,  except  to  the  extent,  if  any,  it  showed 
that  Pinkus  had  moneys  or  other  effects  which  he  failed  to 
discover  in  his  inventory.  No  matter  how  fraudulent  his 
conduct  and  intention  may  have  been,  if  he  was  a  resident 
of  Alabama,  he  was  entitled  to  have  set  apart  to  him,  as  ex- 
empt from  his  debts,  one  thousand  dollars  in  value  of  his 
personal  property,  to  be  selected  by  him. — Code  of  1886, 
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§§  2515,  2521.  But  his  rightful  claim  on  this  account  d 
not,  and  could  not,  extend  beyond  the  one  thousand  dolla 
in  value.  There  was  testimony  tending  to  show  that  t 
goods  claimed  exceeded  $1,000  in  value.  If  such  was  foui 
to  be  the  ca&e,  then  the  claim  should  have  been  disallow 
for  all  in  excess  of  the  $1,000. 

The  real  contest  in  this  case  is  over  certain  deductio 
which  the  primary  court  made  from  the  thousand  dolh 
claimed  by  the  petitioner.  And,  first,  on  account  of  certa 
moneys  alleged  to  have  been  traced  to  his  possession  betwe 
the  time  when  he  first  made  his  claim,  and  the  filing  of  1 
inventory.  It  was  shown  in  the  testimony  of  Pinkus  hi 
self  that,  between  the  first  filing  of  his  claim  of  exemptioi 
and  the  filing  of  his  inventory,  he  received  from  the  insi 
ance  companies,  as  return  premiums  on  the  cancelled  polic: 
he  had  held  on  his  stock  of  merchandise,  the  sum  of  $133.1 
During  the  same  time,  he  testified,  he  paid  out  $238.48 
$190  to  one  person,  and  $48.48  to  another.  The  payment 
these  sums  shows  that  during  that  time  he  had  m  his  p< 
session  at  least  as  much  money  as  the  sums  he  paid  o 
These  belonged  to  his  inventory,  and  he  must  not  be  p 
mitted  to  wrong  his  creditors  by  such  payment.  He  mi 
account  for  the  money  he  thus  held,  or  received  as  so  mn 
of  his  exemption. 

It  is  claimed,  and  the  primary  court  so  held,  that  otl 
moneys  were  traced  to  the  possession  of  Pinkus.  There 
no  testimony  which  shows  tiiat  he  did  not  utilize  the  moi 
he  received  in  the  return  premiums,  in  making  the  paymei 
he  admits  he  made,  nor  is  any  other  money  traced  to  1 
possession  during  that  time.  We  can  not,  in  the  entire  i 
sence  of  testimony  on  the  question,  presume  that  he  did  i 
use  the  return  premium  money  in  these  payments.  ^ 
place  the  reduction  of  his  exemption  claim  on  account 
moneys  traced  to  his  possession  at  $238.48. 

Another  reduction  claimed  and  allowed  arose  as  follow 
Pinkus  owed  Friedman  sixteen  hundred  and  fifteen  dolla 
Just  preceding  the  issue  and  levy  of  Cartwright*s  attacbme 
he  paid  this  debt  in  the  following  manner :  He  traded  a 
sola  to  him,  Friedman,  his  notes  and  book  accounts,  amou 
ing  to  about  twenty-one  hundred  dollars.  This  was  an  i 
solute  sale,  and  an  absolute  payment ;  but  it  was  agreed  tb 
if  Friedman  realized  more  from  the  claims  than  the  amoi 
due  him,  he  was  to  pay  the  surplus  to  Pinkus.  There  v 
no  testimony  as  to  the  amount  collected  on  the  notes  a 
accounts,  or  to  what  extent  they  were  collectible.  The  co 
deducted  the  sum  of   the  excess  of  these  claims  over  I 

Vol.  xoix. 


Digitized  by  VjOOQIC 


1892]  OF  ALABAMA.  271 

]Morrow,  Walling  and  Campbell  v.  Russell.] 

amount  due  Friedman,  from  tlie  exemption  he  allowed  to 
Pinlius.  ][n  this  the  court  erred.  There  was  no  reliable 
testimony  that  any  sum  ever  would  accrue  to  petitioner  from 
that  source  ;  and  if  anything  should  accrue,  no  data  were 
furnished  for  ascertaining  its  amount  or  value. 

Notwithstanding  we  decline,  for  the  reasons  stated,  to 
charge  Pinkus  with  this  balance,  as  a  discount  pro  tanto  from 
the  amount  of  his  exempt  personalty,  still  we  hold  that  it 
should  have  been  noticed  and  emoraced  in  his  inventory. 
It  was  money  to  become  due  to  him,  in  the  event  an  exc/ess 
should  be  realized ;  and  whatever  the  sum  might  prove  to 
be,  his  attaching  creditors  were  entitled  to  it,  to  be  reached, 
perchance^  by  garnishment. 

It  results  from  what  we  have  said  that  Pinkus,  under  his 
claim,  was  entitled  to  personal  property  of  the  value  of  one 
thousand  dollars,  less  two  hundred  and  thirty-ei^ht  48-100 
dollars.  This  leaves  for  him,  and  subject  to  his  rightful 
claim,  seven  hundred  and  sixty-one  52-100  dollars ;  $761.52. 

Beversed  and  remanded,  to  be  disposed  of  on  the  princi- 
ples we  have  declared. 

Beversed  and  remanded. 


JUorrow  v.  KasselL 

Walling:  v.  Kasi^elL 

Campbell  v.  Kusi»elL 

Applicaiions  for  Mandamus  in  matter  of  Contested  Elections. 

1.  Contest  of  election  before  probate  judge;  securitif  for  costs. — The  non- 
test  of  an  election  to  a  county  oflflce  before  the  probate  judge  (Code. 
H  416-27),  though  triable  by  the  judge  and  not  by  the  court,  is  prop- 
erly regarded  as  a  case  pending  in  the  court,  and  bond  or  security  for 
costs,  or  any  other  paper  filed  in  the  case,  is  properly  entitled  in  its 
caption  as  of  a  case  pending  in  the  Probate  Court. 

Appeals  from  the  City  Court  of  Decatur. 

Heard  before  the  Hon.  Wm.  H.  Simpson. 

Applications  by  D.  B.  Morrow,  W.  J.  Walling,  and  A.  B. 
Campbell,  respectively,  for  writs  of  mandamus  to  be  directed 
to  Hon.  E.  M.  KussELL,  probate  judge  of  Morgan  county,  re- 
quiring him  to  dismiss  contests  of  election  pending  before 
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him,  onf^  against  each  of  the  petitioners,  on  the  ground  that 
the  contestants  had  not  given  security  for  the  costs  as  by 
law  required.  Judge  Simpson  refused  to  grant  the  writ  in 
each  case,  and  these  appeals  are  taken  from  his  orders  re- 
fusing it 

E.  W.  GoDBEY,  Wert  &  Speake,  for  appellants,  made  these 
points  :  (1.)  Every  pleading,  or  other  paper  filed  in  a  cause, 
must  be  so  marked  as  to  identify  the  cause,  and  the  court  in 
which  it  is  pending ;  and  this  is  properly  done  in  the  head- 
ing, or  caption  of  it — 2  Chitty's  PL,  1,  16th  American  Ekli- 
tion ;  Boone  on  Code  Pleading,  §  8,  citing  King  v.  Bdl^  13 
Neb.  409 ;  3fcClosket^  v.  Strickland,  7  Iowa,  258 ;  Drury  v. 
Mann,  4  Wis.  202;  Bull  v.  Kramer,  14  Kan.  101 ;  PaUeraon 
V.  State,  10  Ind  296.  (2.)  In  each  of  these  cases,  the  contest 
was  triable,  not  before  the  Probate  Court,  but  before  the 
judge  of  that  court  as  a  special  tribunal.  The  Probate  Court, 
under  constitutional  provisions,  is  invested  with  ''general 
jurisdiction  for  the  granting  of  letters  testamentary  and  of 
administration,  and  of  orphans'  business;"  and  jurisdiction 
in  other  special  cases  has  been  conferred  on  it  by  statute. 
But  the  trial  of  a  contested  election  is  foreign  to  its  consti- 
tutional jurisdiction,  and  is  not  within  any  of  its  special 
statutory  powers.  In  fact,  it  is  not  a  judicial  function,  but 
a  special  proceeding  authorized  and  regulated  by  statute ; 
and  it  is  doubtful  whether  it  is  not  wholly  a  matter  of  ad- 
ministration, within  the  executive  department  of  the  govern- 
ment, and  can  not  with  propriety  be  referred  to  the  judiciary. 
6  Amer.  &  Eng.  Encyc  JLaw,  413 ;  Staie  v.  Dartch,  6  So.  liep. 
777,  following  13  La  Ann.  89 ;  McCrearv  on  Elections,  §§ 
392,  407,  421.  The  several  provisions  of  the  statute  regu- 
lating these  and  other  contests  of  election  clearly  recogtiize 
and  preserve  the  distinction  between  the  judge,  on  whom 
the  jurisdiction  is  conferred,  and  the  court  of  which  he  is 
the  presiding  officer.  (3.)  The  security  for  costs  is,  on  its 
face,  an  obligation  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another. — Code,  §  1732,  par.  3 ;  BuUard  v.  Johns, 
50  Ala.  382.  As  such,  it  is  fatally  defective  under  the  stat- 
ute, and  its  defects  can  not  be  aided  by  parol  evidence. 
Smith  V.  Jones,  42  Amer.  Rep.  72;  71  Ala  452,  43  Maine,  158. 

J.  B.  MooRE,  and  Eoulhac  &  Nathan,  contra. 

McCLELLAN,  J. — These  are  appeals  from  orders  of  the 
City  Court  of  Decatur  denying  applications  for  writs  of  mah- 
daiaua  to  be  directed  to  the  probate  judge  of  Morgan  county, 
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requiring  him  to  dismiss  contests  of  elections  to  the  office 
of  sheriff,  tax-collector  and  clerk  of  the  Circuit  Court  of 
Morgan  county,  pending  before  him.  The  sole  alleged  ground 
for  dismissing  said  contestations  is*,  that  the  several  contest- 
ants had  not  given  security  for  the  costs  thereof,  as  required 
by  the  statute ;  and  the  contention  that  they  had  not  com- 
plied with  the  law  in  this  regard  is  rested  solely  on  the  fact 
that  the  bonds  which  were  given,  and  which  were  intended 
to  be  security  for  costs,  and  which  in  every  other  respect 
were  entirely  formal,  regular  and  sufficient,  each  had  the 
following  caption :  "State  of  Alabama,  Morgan  County  :  In 
the  Probate  Court  of  Morgan  County,  Alabama."  The  ar- 
gument is,  that  the  caption  is  an  essential  part  of  the  bond ; 
that  it  is  of  vital  importance  that  it  should  correctly  state 
the  forum  in  which  the  paper  is  filed,  failing  in  which  the 
bond  is  void ;  that  these  contests  were  pending  be/ore  the 
jvdge  of  the  Probate  Court,  and  not  in  the  Probate  Court ; 
that  these  captions  show  that  the  bonds  were  filed  in  a  trib- 
unal in  which  the  cases,  to  secure  the  costs  in  which  thev 
were  intended,  were  not  pending,  and  hence  no  bonds  at  all 
can  be  said  to  have  been  filed  iii  the  tribunal  where  the  cases 
are  pending,  and  that  therefore  the  proceedings  must  be  dis* 
missed.  The  invalidity  of  the  bonds  is  also  sought  to  be 
supported  by  an  ingenious  argument  based  on  the  provision 
of  the  statute  of  frauds  which  requires  undertakings  to  an- 
swer the  debt,  miscarriage  or  defauU  of  another  to  be  in 
writing  expressing  a  consideration ;  the  assumption  that 
bonds  securing  costs  are  such  undertakings  as  to  the  sureties, 
and  the  supposed  inaccurate  statement  ot  the  forum  in  the 
caption.  But  this  argument,  as  well  as  all  other  suggestions 
of  counsel  for  appellants,  proceeds  entirely  on  the  theory 
that  the  caption,  in  point  oi  fact,  is  an  incorrect  statement 
of  the  tribunal. 

Without  following  the  argument  of  counsel,  or  commit- 
ting ourselves  to  the  soundness  of  any  one  of  the  several 
propositions  advanced,  we  experience  no  difficulty  in  sus- 
taining the  action  of  the  City  Court,  upon  the  broad  ground 
that  the  caption  of  the  bond  in  each  of  these  cases  correctly 
sets  forth  tne  tribunal  in  which  the  law  requires  security 
for  costs  to  be  given.  We  need  not  hesitate  to  concede  that 
these  causes  are  triable  by  the  jitdge  of  probate,  and  not, 
strictly  speaking,  by  the  Probate  Court  It  does  not  follow 
from  this  concession  that  the  bonds  must  a|)pear  to  have 
been  filed  before  or  with  sskidJiLdge  as  an  individual  separate 
and  apart  from  the  court,  any  more  than  that  bonds  for 
security  for  costs  in  contests  of  elections  to  the  General 
18 
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Assembly  should  be  filed  in  the  House  or  Senafce  as  the  a 
may  be,  oecause  the  trial  is  to  be  had  before  one  or  the  oil 
of  those  tribunals,  or  that  security  for  the  costs  of  coutei 
triable  by  a  circuit  judgfe  or  chancellor  should  be  filed  wi 
and  be  entitled  as  before  those  officers,  instead  of  bei 
lodged  with  the  clerk  of  the  Circuit  Court  or  the  regis 
of  the  Chancery  Court,  and  made  to  bear  a  caption  app 
priate  to  papers  filed  in  said  courts :  it  does  not  follow, 
other  words,  from  the  fact  that  a  cause  is  by  statute  ma 
triable  by  and  before  the  oresiding  officer,  or  the  indiv 
uals  constituting  the  memoership  of  a  tribunal,  that  I 
cause  is  pending  before  such  officer  or  individual  and  nol 
the  court  of  which  they  are  officers,  or  even  in  an  entir 
different  court,  for  any  purpose  whatever.  For  instano 
In  contests  of  the  election  of  members  of  the  General  j 
sembly,  the  cause  is  in  a  sense  pending  in  the  Circuit  Co 
of  the  county,  or  a  Circuit  Court  of  the  senatorial  distr 
security  for  costs  must  be  there  filed  and  approved  by  ' 
Circuit  Court  clerk,  i  Code,  §  408) ;  notice  of  contest  must 
returned  to  him  after  service,  (Code,  §  411) ;  interrogator 
to  take  testimony  must  be  filed  with  him,  and  he  must  isi 
commissions  to  that  end,  (Code,  §  412 ;  Roney  v.  Simmi 
97  Ala.  88 ;  11  So.  Rep.  740) ;  the  costs  of  such  contest  m 
be  certified  "to  the  clerk  of  the  Circuit  Court  in  which 
curity  for  costs  is  required  to  be  given,  •  •  and  said  cl 
must  thereupon  issue  execution  for  the  same,  returnable 
the  next  term  of  the  Circuit  Court,"  Ac,  &c. ;  igind  si 
clerk  is  allowed  specified  fees  for  the  issuance  of  origi 
and  alias  executions. — Code,  §§  413, 414,  415  ;  Roney  v.  S 
moTiSy  supra.  And  in  a  contest  before  a  judge  of  the  Circ 
Court,  tlie  cause,  at  least  for  all  the  purposes  of  secur 
and  collecting  costs,  notice  of  contests,  &a  &c.,  is  pend 
in  the  Circuit  Court,  (Code,  §  428),  commissions  to  take  i 
timony  are  issued  by  the  clerk  of  the  court,  (Code,  §  4< 
and  depositions  when  taken  are  returned  into  said  co^ 
Code,  §  405.  And  so  also  in  respect  of  a  contest  of  an  e! 
tion  to  the  office  of  judge  of  the  Circuit  Court  before  a  ch 
cellor :  the  case,  for  all  purposes  of  costs  and  the  like,  if 
the  Chancery  Court,  and  prosecuted  through  the  proces 
of  that  court  issued  by  its  register.  —Code,  §§  429,  430,  ^ 
And  that  all  these  contests  are  pending  in  the  courts, 
judges  of  which  try  the  issues  involved  in  them,  for  all 
purpose  of  security,  judgment  and  execution  for  costs 
made  more  manifest  by  reference  to  certain  general  pn 
sions  applicable  to  all  contests,  and  to  certain  provisioni 
themselves  applicable  alone  to  contest^  tried  by  the  prol 
Vol,  xoxx. 
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judge,  but  extended  by  other  sections  to  contests  before 
circuit  judges  and  chancellors.  Thus,  section  398  of  the 
Code  provides,  that  the  contestant  must  give  security  for 
costs,  within  a  specified  maximum  limitation,  "in  such  sum 
as  the  judge  of  the  court  in  which  the  contest  is  to  he  tried  may 
deem  sufficient;"  a  clear  recognition  of  the  pendency  of  the 
contests  in  the  courts  the  judge  of  which  hears  and  determines 
it  Commissions  to  take  testimony,  where  the  contest  is 
triable  by  a  judge  of  probate,  are  issued  by  such  judge,  not 
as  juclse,  but  as  performing  the  duties  of  clerk  of  the  Pro- 
bate Court — Code,  §  402.  Proceedings  against  defaulting 
witnesses  are  issued  out  of,  and  returnable  to  a  regular  term 
of  the  Probate  Courts  and  not  by  and  before  the  probate 
judge  except  as  a  part  of  such  court. — Code,  §  420.  And 
execution  for  costs  issues  out  of  the  Probate  Court,  and 
must  be  made  returnable  to  a  regular  term  of  said  Probate 
Court. — Code,  §  427.  The  execution  for  costs,  in  contests 
before  chancellors,  and  circuit  and  probate  judges,  when  the 
contestant  fails,  issues  on  the  bond  for  costs,  and  against 
the  contestant  and  his  sureties.  It  is  a  process  of  the  court 
It  is  issued  by  the  ministerial  officer  of  the  court — the  reg- 
ister of  the  Chancery  Court,  the  clerk  of  the  Circuit  Court, 
or  the  officer  performing  clerical  duties  in  the  Probate  Court, 
It  is  returnable,  not  to  or  before  the  judge  of  the  court,  but 
to  the  court  itself,  to  some  regular  term  of  the  Chancery 
Court,  Circuit  or  Probate  Court,  as  the  case  may  be.  To 
hold  that  A  bond,  all  the  purposes  and  objects  of  which  are 
to  be  worked  out  and  accomplished  through  the  processes 
of  the  courts  and  with  reference  to  which  nothing  whatever 
is  to  be  done,  no  action  whatever  is  to  be  had,  except  by  the 
court,  does  not  belong  to  the  files  of  the  court,  and  should 
not  bear  a  caption  appropriate  to  its  functions  in  the  court, 
would  be  an  anomoly  too  extraordinary  for  toleration.  We 
can  not  subscribe  to  such  a  doctrine,  but  hold,  with  the 
court  below,  that  the  bonds  in  each  of  these  cases  belong  to 
the  records  of  the  Probate  Court  as  properly  appears  by 
their  caption. 
Affirmed. 
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BiriulnflrbaiD    Buildin«r  &    Loan 
Asso.  V.  May  &  1  bomas  Hardware 
1^1       Company. 

BiU  in  Equity  by   Material-man,    Claiming  Statutory   Lien, 
against  Prior   Mortgagee. 

1.  Statutory  lien  of  mechanics  and  material-men;  what  law$  are  of 
force. — The  statute  approved  February  12th,  1891,  entitled  **An  act  to 
provide  liens  for  mechanics  and  material-men,  and  to  repeal  sections 
3018,  3022,  3025,  3026,  3028,  8041  of  the  Code,  and  section  3027  as 
amended  by  the  acts  of  1888-89,'' (Sess.  Acts  1890-91,  pp.  578-80), 
though  capable  of  execution  as  a  complete  system  in  itself,  is  to  be 
construed  in  connection  with  the  unrepealed  sections  of  the  former 
law,  making  the  law  now  of  force  to  consist  of  the  express  provisions 
of  the  new  statute  and  the  unrepealed  sections  of  the  old  law  as 
amended  or  changed  by  the  new. 

2.  Same;  jurisdiction  of  equity — The  jurisdiction  of  equity  to  en- 
force the  statutory  lien  of  mechanics  and  material-men  (Code.  §  3048), 
is  not  taken  away  by  the  later  statute  approved  February  12th,  1891 : 
and  a  material-man  who  has  obMned  a  judgment  at  law  on  his  claim, 
and  become  the  purchaser  of  the  property  at  a  sale  under  it,  may 
come  into  equity  against  a  prior  mortgagee  of  the  property,  who  ha« 
also  become  the  purchaser  at  a  sale  under  his  mortgage,  to  have  the 
priorities  of  their  respective  liens  adjusted,  and  the  property  sold  for 
their  satisfaction. 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 

Heard  before  the  Hon.  W.  W.  Wilkerson. 

The  bill  in  this  case  was  filed  on  the  4th  November,  1892, 
by  the  May  &  Thomas  Hardware  Company,  a  private  cor- 
poration, against  the  Birmingham  Builaing  &  Loan  Associ- 
ation, also  a  private  corporation,  and  S.  B.  Ethridge.  The 
facts  are  thus  stated  by  Hakalson,  J. : 

"  The  allegations  of  the  bill  as  amended  show,  that  the 
May  &  Thomas  Hardware  Company,  a  body  corporate,  fur- 
nisned  to  the  defendant,  S.  B.  Ethridge,  by  contract  with 
him,  building  materials,  for  buildings  and  improvements  on 
certain  lots  of  land,  owned  by  him,  which  are  described  as 
being  in  Avondale,  Jeflferson  county ;  that  on  Nov.  6,  1891, 
said  Ethridge  and  his  wife  executed  a  mortgage  on  said 
lots  to  the  Birmingham  Building  &  Loan  Association,  and 
on  the  11th  December,  1891,  they  executed  a  second  mort- 
gage to  said  association  on  said  lots ;  that  those  mortgages 
were  foreclosed  by  the  association  on  September  15th,  1892, 
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according  to  the  power  contained  therein,  and  it  became  the 
purchaser  of  them,  at  the  mortgage  sale ;  that  said  improve- 
ments were  erected  on  said  lots  in  the  months  of  November 
and  December,  1891,  and  in  the  months  of  January,  Febru- 
ary, March,  April  and  May,  1892,  and  the  materials  were 
furnished  in  the  months  of  February,  March  and  April,  1892, 
for  which  said  Ethridge  was  indebted  to  complainant,  the 
said  May  &  Thomas  Hardware  Co.,  in  the  sum  of  $180;  that 
on  the  18th  day  of  May,  1892,  the  complainant  filed  a  state- 
ment under  the  mechanics'  lien  law  in  the  Probate  Court  of 
Jefferson  county,  and  within  six  months  brought  suit  in  the 
Circuit  Court  of  Jefferson  county,  against  said  Ethridge 
alone,  on  said  claim,  and  on  the  18th  July,  1892,  recovered 
a  judgment  against  said  Ethridge,  in  which  judgment  a 
lien  on  the  property  was  declared  in  favor  of  complainant, 
and  the  property  ordered  sold  for  the  satisfaction  there- 
of; that  under  a  venditioni  exponas,  issued  in  said  cause, 
the  sheriff  sold  said  property  on  the  20th  day  of  Sep- 
tember, 1892,  and  the  complainant  became  the  purchaser 
thereof,  at  the  price  of  $50 ;  that  at  the  time  of  said  sale 
and  purchase  by  complainant — on  the  26th  Sept.,  1892 — the 
fact  that  defendant  had  foreclosed  its  said  mortgage,  and 
had  become  the  purchaser  of  said  property,  was  unknown  to 
complainant.  Tne  bill  prays  for  a  reference  to  ascertain 
the  value  of  the  property  at  the  time  said  materials  and  im- 
improvements  were  furnished,  and  its  value  afterwards; 
that  a  decree  be  rendered  for  its  enhanced  value  by  reason 
of  materials  furnished,  and  that  the  property  be  sold  and 
the  proceeds  distributed  between  them,  in  accordance  with 
the  priorities  and  claims  of  said  association  and  com- 
plainant, and  for  any  further  relief  to  which  complainant 
may  be  entitled.  ^ 

"The  defendant  association  made  a  motion  to  dismiss  the 
bill  for  want  of  equity,  and  demurred  to  it,  on  the  grounds, 
that  the  court  had  no  jurisdiction ;  that  complainant  had  no 
lien  on  the  property  described,  and  that  if  it  had  any  rights, 
it  had  an  adequate  remedy  at  law  to  enforce  them.  The 
court  overruled  said  motion  to  dismiss,  and  the  demurrers 
to  the  bill  as  well     Hence  this  appeal." 

E.  J.  Smyer,  for  appellant. 

Wabe  &  Vaughan,  contra. 

HAEALSON,  J.— Chapter  3,  Part  3,  Title  2  of  the  Code 
of  1886,  heoAed  "Liens  of  mechanics  and  tnate^nal-men,'*  provid- 
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ed  a  system  of  statutory  law  on  that  subject,  comprising  31 
sections,  from  3018  to  3048,  inclusive.  On  the  i2th  Feb 
ruary,  1891,  the  legislature  passed  "An  act  to  provide  lieni 
for  mechanics  and  material-men,  and  to  repeal  sections  3016 
3022,  3025,  3026,  3028,  3041  of  the  Code,  and  section  3027 
as  amended  by  the  acts  of  1888-89."— Acts  1890-91,  pf 
.578-80.  These  sections,  seven  in  number,  were  parts  of  tnii 
general  mechanics*,  and  material-men's  lien  law,  leavinj 
24  of  its  sections  still  of  force.  In  the  place  of  these  repealec 
sections,  other  provisions  were  supplied,  forming  with  th( 
unrepealed  sections  a  system  supposed  to  be  more  complete 
than  the  one  that  existed  before.  So  far  as  we  have  obser 
ved,  the  old  and  the  new  are  susceptible  of  harmonious  ad 
justment ;  but,  if  not,  the  last  section  of  the  new  provides 
"that  all  laws  in  conflict  with  the  provisions  of  this  act  ar( 
hereby  repealed,"  and  in  case  of  conflict  the  latter  will  pre 
vail.  There  can  be  no  question,  then,  that  this  later  enact 
ment  was  not  intended  to  create  an  entirely  new  system  o 
law  on  this  subject,  in  abrogation  of  the  old,  but  to  amenc 
the  latter  to  the  extent  of  the  repeals  indicated  in  its  Is 
section,  and  in  its  new  provisions,  and  leave  the  balance  t< 
be  adjusted  to  these  amendatory  provisions.  While  sectioi 
3018  of  the  Code,  which  declared  the  lien,  is  repealed 
section  2  of  the  new  enactment,  which  also  declares  it  ii 
more  extended  form,  takes  its  place  in  the  new  system,  anc 
sections  3019  and  3048,  not  having  been  repealed,  are  to  Ix 
applied  to  said  section  2  of  the  amendatory  law,  as  the] 
were  to  section  3018  before  its  repeal  This  was  the  viev 
the  court  seems  to  have  taken  of  the  character  of  this  statut< 
in  Whnlterly  v.  Mayberry,  94  Ala.  251. — Colby  v.  St.  Janie^ 
(Colored)  if.  E.  Church,  at  present  term,   ante  p.  259. 

The  supposed  lack  of  equity  in  this  bill  is  based  on  th( 
contention,  that  section  3018  of  the  Code  having  been  re 
pealed,  sections  3019  and  3048,  upon  which  the  right  tc 
maintain  the  bill  depends,  were  necessarily  repealed  witl 
it,  since  the  two  latter  were  inoperative  without  the  for 
mer.  But  we  have  shown  above  tnat  section  2  of  the  amen 
datory  act  of  1890-91,  under  which  this  case  arose,  took  th< 
place  of  said  repealed  section — 3018 — as  an  amendment  o: 
it,  and  said  sections  3019  and  3048  became  applicable  to  it 
immediately  upon  its  enactment.  This  question  bein^  oul 
of  the  way,  the  case  of  Wimlyerly  v,  Mayberry y  supra,  is  de 
cisive  of  the  equity  of  this  case. 

The  grounds  of  demurrer  based,  also,  upon  the  supposec" 
want  of  equity  in  the  bill,  must,  for  the  same  reasons,  fail 
Nor  is  there  any  merit  in  the  other  ground  of  demurrer,  thai 
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the  complainant  had  an  adequate  remedy  at  law.  The  suit 
in  the  Circuit  Court  was  against  Ethrid^e  alone.  The 
defendant  company  was  not  concluded  in  its  liens,  or  in 
the  assertion  of  tneir  priorities,  by  any  thing  that  took 
place  in  that  proceeding;  and  the  complainant,* in  having 
obtained  said  judgment  against  said  Ethridge,  and  pur- 
chased said  property  at  the  sheriff's  sale,  was  not  precluded 
from  filing  his  bill  to  settle  with  the  appellant  the  priorities 
of  their  respective  liens,  as  this  bill  is  intended  to  do. 
There  is  no  other  adequate  remedy,  to  adjust  thepe  compe- 
ting liens,  except  a  proceeding  in  equity. 

There  is  no  error  in  the  rulings  of  the  court  below,  and 
its  decree  is  a£Srmed. 


•    The  locate  v.  Calhoun. 

Action  on  Forfeited  Recognizance. 

1.  Recognizance  of  witness  taken  hy  jxisiice  of  the  peace;  amount  and 
surety. — On  the  preliminary  investigation  of  a  criminal  charge,  a 
justice  of  the  peace  has  authority  to  require  a  witness  for  the  prose- 
cution to  enter  into  a  recognizance  in  a  greater  sum  than  $100  for  his 
appearance  in  court  to  testify  ;  but  he  can  not  require  the  witness  to 
give  surety  for  his  appearance,  when  he  is  a  non-resident,  or  resides 
more  than  fifty  miles  from  the  place  at  which  the  examination  is 
had  (Code,  §^4292-94);  yet,  the  obligation  being  joint  and  several 
(^  4427),  the  principal  is  bound  by  it,  though  no  recovery  could  be  had 
against  the  surety. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  John  B.  Tally. 

The  record  in  this  case  does  not  show  how  many  of  the 
defendant-s  were  served  with  process,  nor  how  may  appeared 
and  pleaded;  the  judgment-entry  only  reciting  tnat  the 
cause  was  tried  on  issue  joined,  and  that  the  jury  retur- 
ned a  verdict  for  the  defendants.  The  court  charged  the 
jury,  on  request,  to  find  for  the  defendants  if  they  belived  the 
evidence ;  and  this  charge,  to  which  the  plaintiff  excepted, 
is  here  assigned  as  error.  The  opinion  states  the  material 
facts. 

Wm.  L.  Martin,  Attorney-General,  for  the  State. 

Wm.  H.  Denson,  contra. 
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COLEMAN,  J. — This  is  ap  action  by  summons  and  com 
plaint,  upon  the  following  undertaking :  "We,  Patrick  Cal 
noun,'*  Ac,  "witnesses  against  J.  D.  Williamson  and  Jac 
King,  charged  with  a  public  offense,  do  each  agree  to  appea 
at  the  next  Circuit  Court  of  Cherokee  county,  to  give  evidenc 
against  J.  D.  Williamson  and  Jack  King ;  and  failing  so  t 
do,  to  pay  the  State  of  Alabama  four  hundred  dollar 
Dated  this  30th  Sept.,  1887."  This  obligation  was  signe 
by  the  defendants,  and  approved  by  the  justice  of  the  pea( 
wlio  reouired  the  obligors  to  make  bond  for  their  appea 
ance.  The  bond  is  framed  in  exact  accordance  with  sectic 
4293  of  the  Code. 

The  authority  of  the  justice  of  the  peace  to  require  wi 
nesses  to  enter  into  an  obligation  of  the  purport  of  the  oi 
sued  upon  is  derived  from,  and  finds  justification  alone  i 
section  4294  of  the  Code,  which  is  as  follows :  "Whenevi 
the  magistrate  has  good  reason  to  believe  that  a  witness  {( 
the  prosecution  will  not  appear  to  testify,  he  may  ord( 
such  witnesses  to  enter  into  an  undertaking  to  appear  ai 
testify  in  a  larger  sum,  and  with  sufficient  sureties ;  but  sac 
surety  must  not  be  required  from  any  witness  who  does  n( 
reside  in  this  State,  and  within  fifty  miles  of  the  place  whe: 
the  examination  takes  place." 

The  case  was  tried  upon  an  agreed  state  of  facts.  Thei 
are,  that  the  witnesses  did  not  appear  according  to  the  bon 
and  that  they  were  at  the  time,  and  have  ever  since  remaine 
citizens  of  the  State  of  Georgia.  It  thus  appears  that  tl 
justice  of  the  peace,  in  requiring  the  witnesses  to  enter  in 
an  undertaking  under  the  section  we  have  quoted,  exceed( 
his  authority,  and  imposed  upon  them  an  obligation  n 
authorized  by  law.  If  the  justice  of  the  peace  had  require 
of  the  witnesses  to  enter  into  bond  for  their  appearance, 
he  might  have  done  under  section  4292  of  the  Code,  in  t] 
sum  of  one  hundred  dollars,  without  surety,  as  he  w 
therein  authorized  and  required  to  do,  the  undertakii 
would  have  been  valid,  and  upon  breach  of  condition  won 
have  supported  an  action  against  them  for  that  amount 

The  words  "in  a  larger  sum,"  in  section  4294,  Code,  sum 
evidently  refers  to  the  sum  of  one  hundred  dollars,  fixea  1 
section  4292  of  the  Code ;  but  when  a  larger  sum  is  fixe 
and  surety  is  also  required,  the  section  itself  limits  t 
power  of  the  justice  to  coerce  suretyship  to  cases  where  t 
witnesses  are  residents  of  the  State,  and  live  and  are  residi 
"within  fifty  miles,  of  the  place  where  the  examination  tak 
place." 
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Upon  the  agreed  facts,  the  sureties  were  entitled  to  the 
general  aflSrmative  charge.  Obligations  of  this  character  are 
joint  and  several. — Crim.  Code,  §  4427;  Kilgrow  v.  State^ 
76  Ala.  101.  The  justice  of  the  peace  was  authorized,  under 
section  4294  of  the  Code,  to  demand  a  bond  of  the  witness, 
in  "a  larger  sum."  The  obligation  was  biudifig  upon  the 
principal,  and  as  to  him  the  State  was  entitled  to  recover. 

Beversed  and  remanded. 


Orider  #;•  American  Freehold  Land 
iVlortiragrc  Co. 

BlU.  in  Equity  for  Cancellation  of  Mortgage, 

1.  Ifusham^  andwife  as  prtr<i>8.— When  the  legal  title  to  the  home- 
stead is  in  the  husband,  the  wife  can  not  properly  be  joined  with  him 
in  a  bill  which  seeks  the  cancellation  of  a  mortgage  of  the  land  on 
the  ground  that  it  was  not  acknowledged  by  her  on  separate  exami- 
nation as  by  law  required. 

2.  Mortgage  of  homentead;  acknowledgment  by  wife;  conclusiveness  of 
officer*g  certificate. — When  a  mortgage,  or  other  alienation  of  the  home- 
stead, is  signed  by  husband  and  wife,  and  a  certificate  of  acknowledg- 
ment, in  due  form,  is  appended  by  an  officer  authorized  to  take  it.  the 
certificate  is  conclusive  as  to  the  facts  stated,  unless  impeached  by 
proof  of  fraud  or  duress,  in  which  the  grantee  participated,  or  of 
which  he  had  knowledge  or  notice  before  he  parted  with  the  consid- 
eration ;  but,  if  there  was  in  fact  no  appearance  before  the  officer,  or 
no  acknowledgment  whatever  before  him,  that  fact  may  be  shown  in 
avoidance  of  tne  certificate, and  it  renders  the  instrument  void,  even  ^  ^1 
if  the  jf^rantee  is  a  purcheser  for  value  without  notice.  124  eeoi 

3.  Offer  to  do  equity. — When  a  mortgage  is  given  for  money  bor-  ~w^\ 
rowed,  and  the  mortgagor  afterwards  seeks  to  cancel  it  as  a  cloud  on  128  3171 
his  title,  on  account  of  defects  in  its  execution  or  acknowledgment,  ^  28I1 
he  must  offer  in  his  bill  to  do  equity  by  refunding  the  money,  with  128  63i| 
lawful  interest.  90  28I 

185    357 

Appeal  from  the  Chancery  Court  of  Bullock. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  30th  March,  1892,  by 
Wiley  M.  Grider  and  his  wife,  Mrs.  Mary  R  Grider,  against 
the  American  Freehold  Land  Mortgage  Company  of  London, 
a  foreign  corporation,  and  the  Loan  Company  of  Alabama, 
a  domestic  corporation ;  and  sought  to  enjoin  a  sale  of  cer- 
tain lands,  claimed  by  the  complainants  as  their  homestead, 
under  powers  of  sale  contained  in  two  mortgages  executed  by 
them,  one  to  each   of  the   defendant  corporations,  and  to 
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cancel  the  mortgages  as  a  cloud  on  the  title  to  the  home- 
stead lands.  A  copy  of  each  of  the  mortgages  was  made  an 
exhibit  to  the  bill.  The  mortgage  to  the  American  Freehold 
Land  Mortgage  Company  was  given  for  money  borrowed,  as 
evidenced  by  several  promissory  notes  signed  by  said  Grider 
and  his  wife,  and  conveyed  a  tract  of  land  containing  620 
acres,  embracing  the  160  acres  here  claimed  as  homestead; 
contained  a  power  of  sale  on  default,  and  a  covenant  that 
said  Grider  was  seized  of  an  estate  in  fee  simple  in  the  lands. 
It  purported  to  have  been  executed  on  the  3a  October,  1890, 
ana  was  attested  by  two  witnesses ;  and  to  it  were  appended 
two  certificates  by  M.  F.  McLendon,  a  justice  of  the  peace, 
each  dated  October  9th,  1890 ;  one  being  in  the  usual  form 
for  an  acknowledgment  of  a  deed  by  husband  and  wife,  and 
the  other  an  acknowledgment  by  the  wife  on  separate  exam- 
ination apart  from  her  husband.  The  mortgage  to  the  Loan 
Company  of  Alabama  conveyed  the  same  tract  of  land,  and 
purported  to  have  been  executed  on  the  9th  October,  1890 ; 
and  to  it  were  appended  two  certificates  by  the  same  justice 
of  the  peace,  dated  on  that  day,  and  in  the  same  form  as  the 
former  mortgage.  The  bill  asked  relief  against  each  of 
these  mortgages  only  as  to  the  160  acres  of  land  claimed  as 
a  homestead,  and  on  the  ground  that  Mrs.  Grider  never  ap- 
peared before  the  justice  of  the  peace,  and  never  made  any 
acknowledgment  of  her  signature  before  him ;  and  further, 
that  she  never  signed  the  mortgage  to  the  Loan  Company 
of  Alabama. 

The  American  Freehold  Land  Mortgage  Company  de- 
murred to  the  bill,  (1)  because  Mrs.  Grider  was  improperly 
joined  as  a  complainant  with  her  husband;  (2-8)  because 
the  bill  showed  that  the  defendant  corporation  was  a  honn 
fide  purchaser  for  value  without  notice,  and  the  facts  alleged 
were  not  sufficient  to  avoid  the  mortgage  as  to  such  pur- 
chaser ;  (9)  because  the  bill  contained  no  offer  to  do  eauity, 
by  refunding  the  money  borrowed,  with  interest  The  Loan 
dompany  of  Alabama  also  demurred  to  the  bill,  on  the 
ground  that  Mrs.  Grider  was  improperly  joined  with  her 
husband  as  complainant.  The  court  sustained  the  demurrer 
on  all  the  grounds  except  the  last,  which  was  not  noticed ; 
and  its  decree  is  now  assigned  as  error  by  the  complain- 
ants. 


Tompkins  &  Troy,  and  D.  S.  Bethttne,  for  appellants.— 
1.)  Under  the  allegations  of  the  bill,  the  mortgages  never 
ad  any  legal  validity,  and  could  confer  no  rights  even  on  an 
innocent  purchaser  for  value  without  notice ;  nor  could  any 
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estoppel  arise  under  them,  any  more  than  from  a  forged  in- 
stmment. — Haho  v,  Seawrighf,  65  Ala.  43  ;  A/ ford  v,  Leh- 
man, 76  Ala.  526;  Crim  v.  Nelms,  78  Ala.  604;  AUen  v. 
Lenoir,  53  Miss.  321 ;  Michener  v,  Cavender,  38  Penn.  St. 
334 ;  Smith  v.  Ward,  1  Amer.  Dec.  80 ;  Dodge  v,  Hdlinshead, 
80  lb.  433;  Pickens  v,  Kniaely,  6  Amer.  St  622,  and  cases 
cited  in  note  on  p.  643.  (2.)  The  wife  had  such  an  interest 
in  the  lands  as  authorizea  her  joinder  with  her  husband. — 
Vandeave  v.  Wilson,  73  Ala.  387 ;  Lehman,  Durr  dk  Co.  v. 
McGehee,  decided  by  special  court  composed  of  Judges 
SoMEBViLLE,  McGlellan  and  Thorington.  (3.)  Other  sup- 
posed defects  in  the  bill,  if  any,  are  not  presented  by  the 
assignments  of  error. 

G.  L.  Comer,  and  Norman  &  Son,  amira.—{\)  Mrs.  Grider 
was  not  a  proper  party  complainant — Seamen  v.  Nolen,  68 
Ala.  463;  Vandeave  v.  Wilson,  73  Ala.  387;  Skinner  v.  Chap- 
man, 78  Ala.  376.  (2)  Under  the  allegations  of  the  bill, 
the  defendants  are  to  be  regarded  as  purchasers  for  a  valu- 
able consideration  without  notice,  and  the  certificate  of  the 
justice  is  conclusive  of  the  facts  therein  stated — 82  Ala.  318; 
91  Ala.  374 ;  70  Ala.  357;  75  Ala.  216;  55  Ala.  338 ;  87  Ala. 
589 ;  66  Ala.  600 ;  61  Ala  246 ;  69  Ala.  102 ;  5t'  Ala  211.  (3) 
The  mortgagors  seeking  equity  should  offer  to  do  equity. — 61 
Ala.514;l5Ala.  51,  501. 

HEAD,  J. — Though,  technically,  the  averment  of  the  bill 
proper  would  seem  to  lay  the  ownership  of  the  homestead, 
upon  which  the  mortgages  mentioned  are  alleged  to  cast  the 
clouds  sought  to  be  removed,  in  the  complainants,  W.  M. 
Grider,  and  his  wife,  jointly,  yet  in  connection  with  the 
exhibits,  we  think  it  is  intended  to  aver  that  the  lands  are 
the  property  of  the  husband  solely.  It  is  so  treated  in  the 
argument  of  counsel  on  both  sides,  and  so  we  will  consider 
it  It  is  a  case,  then,  of  a  wife  joining  in  a  bill  with  the 
husband,  to  remove  a  cloud  from  the  title  of  the  latter's 
homestead.  The  objection  of  misjoinder  of  complainants  is 
raised  by  demurrer,  and  we  are  of  opinion  it  is  well  taken, 
and  that  the  bill  cannot  be  maintained  with  Mrs.  Grider  as 
a  party  complainant  Having  no  title,  legal  or  equitable, 
she  has  no  standing  in  court  to  obtain  such  relief.  Seaman 
V.  Nolen,  68  Ala.  463.  Vandeave  v.  Wilson,  73  Ala.  387,  is 
not  an  authority  to  the  contrary.  It  may  be,  that,  if  the  title 
to  the  homestead  is  cloudad,  whereby  the  wife  may  suffer 
injury  by  the  probable  loss  of  its  use  and  enjoyment  as  a 
homestead,  and  the  husband  refuses  to  take  the  necessary 
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steps  to  have  the  clouds  removed,  she  will  be  permitted,  by 
virtue  of  her  incidental  interests  in  the  land,  as  wife  and 
member  of  the  owner's  family,  to  come  into  equity  to  have 
the  title  of  the  husband  made  clear.  Sea  man  v.  Nolen,  stipnu 
But  such  is  not  the  scope  or  purpose  of  this  bilL  The  hus- 
band is  now  seeking  all  the  relief  she  could  ask,  and  im- 
properly joins  her  with  him  in  the  effort  to  obtain  that  reliet 
The  demurrer  for  misjoinder  was  properly  sustained. 

An  important  question  arising  in  this  case  is,  what  cou- 
clusiveness  shall  be  accorded  to  the  certificate  of  acknowl- 
edgment of  the  execution  of  a  mortgage,  made  in  due  form, 
by  an  officer  authorized  by  the  laws  of  this  State  to  take 
and  certify  such  acknowledgments  ?  The  bill  avers  that 
Mrs.  Grider,  the  wife,  although  she  signed  with  her  husband 
the  mortgage  to  the  American  Freehold  Land  Mortgage 
Company  of  London  (Limited),  and  although  there  is  ap- 
pended to  the  mortgage  the  certificate,  in  due  form,  of  a  justice 
of  the  peace,  certiiying  her  due  acknowledgment  of  its  exe- 
cution ;  yet,  in  fact,  she  never  made  the  said  acknowledg- 
ment before  said  justice,  or  any  other  acknowledgment  before 
any  officer ;  that  the  justice  of  the  peace  was  not  present  when 
she  signed  the  mortage,  and  never  took  any  acknowledg- 
ment from  her  with  reference  to  the  execution  of  the  same, 
and  that  said  certificate  of  acknowledgment  is  wholly 
untrue.  There  is,  in  the  bill,  no  charge  of  fraud  or  collusion 
on  the  part  of  any  one,  in  procuring  the  certificate ;  and 
upon  tlie  averments,  as  we  find  them,  it  must  be  assumed 
that  the  mortgagee  took  the  mortgage  and  parted  with  its 
money  in  reliance  upon  the  truth  of  the  certificate,  without 
any  notice  of  its  falsity.  The  complainants  contend  that 
they  are  entitled  to  show  the  fact  alleged  to  avoid  the  mort- 
gage of  the  homestead,  even  against  a  hoiia  fide  mortgagee 
without  notice.  The  defendant  contends  that  they  are  con- 
cluded by  the  certificate. 

It  must  be  regarded  as  settled  by  the  great  weight  of 
authoritv,  that  when  the  grantor  or  mortgagor  appears 
before  the  officer,  and  makes  an  acknowledgment  of  the  exe- 
cution of  the  instrument,  which  is  duly  certified  by  the 
officer  to  have  been  made  in  conformity  to  law,  the  certifi- 
cate is  conclusive  of  the  truth  of  all  the  facts  therein 
certified,  and  which  the  officer  was  by  law  authorized  to 
certify,  until  successfully  assailed  for  duress  or  fraud  in 
which  the  grantee  or  mortgagee  participated,  or  of  which 
he  had  notice  at  the  time  of  parting  witn  the  consideration. 
The  taking  and  certifying  of  the  acknowledgment  are  held 
in  many  of  the  cases  to  be  of  a  judicial  nature,  and  when 
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the  officer  has  jurisdiction,  so  to  speak,  by  having  the  party 
acknowledging,  and  the  instrument  to  be  acknowledged,  be- 
fore him,  and  enters  upon  and  exercises  this  jurisdiction, 
the  parties  will  not  be  allowed  to  impeach  the  truth  of  the 
facts  which  he  is  required  by  law  to  certify  and  does  certify, 
in  the  absence  of  fraud  or  duress  as  above  stated. — Lon- 
don V.  BIytke,  16  Pa.  St.  532 ;  lb.  27  Pa.  St  22 ;  Ball  v. 
Fafierson,  51  Pa.  St.  289;  Heeter  v.  Olasgoio,  79  Pa.  Si79; 
Miller  v.  Weniworth,  82  Pa.  St.  280;  Sivgir  Mfg.  Co.  v. 
Book,  84  Pa.  St.  442;  Schroder  v.  Becker,  9  Barr,  14; 
Williams  v.^Poivers,  48  Tex  141 ;  Kocourek  v.  Marak,  54  Tex. 
201 ;  BdUvs  v.  Menager,  22.  W.  Va.  461 ;  Benderson  v.  Smith, 
26  W.  Ya.  829;  Moore  v.  FnlUr,  6  Oregon,  272;  Graham  v. 
Anderson,  42  111.  514 ;  Ltckmon  v.  Barding,  65  111.  505 ;  Col- 
mut  cfe  Co.  V.  Russell,  68  111.  426 ;  Kerr  v.  'Bussell,  69  111.  666; 
Siotie  V.  Montgomery,  35  Miss.  83 ;  Miller  v.  Marx,  55  Ala. 
322 ;  Cahal  v.  Citizens'  Mutual  Building  Association,  61  Ala. 
232  ;  Moog  v.  Strang,  69  Ala.  98 ;  Bowning  v.  Blair,  75  Ala. 
216;  Griffith  V.  Ventress,  91  Ala.  366;  Shelton  v.  Aultman  & 
Taylor  Co.,  S'A  Ala.  315. 

In  HoLso  V.  Seawright,  65  Ala.  431,  however,  where  the 
question  was,  whether  the  clerk  of  a  probate  judge  was  au- 
tnorized  to  take  and  certify  an  acknowledgment,  the  act  was 
held  to  be  of  a  ministerial  and  not  judicial  nature,  and  that, 
therefore,  the  clerk  was  authorized ;  but  in  the  later  case, 
of  Griffith  V.  Ventress,  supra,  this  court,  without  referring  to 
Halso  V.  Seawright,  declared  it  to  be  a  judicial  act,  and  this 
may  now  be  regarded  as  the  settled  doctrine  of  this  court. 
In  Shelton  v.  Aultman  (It  Taylor  Co.,  supra,  it  was  contended 
by  counsel,  upon  the  authority  of  Baiso  v.  Seawright,  that 
tne  decisions  sustaining  the  conclusive  character  of  the  cer- 
tificate should  be  overruled ;  arguing  that  as  the  o£Scer  acts 
in  a  ministerial  capacity,  as  held  in  nalso  v.  Seaivright,  parol 
evidence  should  be  admitted  to  falsify  the  certificate  in  any 
and  every  respect;  but  the  court,  speaking  by  Justice 
CJliOPTON,  said,  that  whatever  mav  be  the  capacity  in  which 
the  officer  act8,'the  rule  as  established  may  now  be  regarded 
as  a  rule  of  property,  which  it  would  be  unwise  and  unsafe 
to  disturb. 

It  must,  therefore,  as  we  have  said,  be  considered  as  set- 
tled, that  where  the  grantor  has  appeared  before  the  officer, 
and  an  acknowledgment  of  some  kind  has  been  taken,  the 
certificate  of  the  officer  in  due  form,  whether  he  acts  minis- 
terially or  judicially,  is  conclusive  of  the  facts  certified,  and 
which  he  is  by  law  authorized  to  certify ;  but  the  same  may 
be  impeached  for  duress  or  fraud  in  which  the  grantee  or 
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mortgagee  participated,  or  had  notice  of  before  parting 
with  his  money. 

We  have  examined  a  great  many  authorities,  and  find 
only  the  following  wherein  the  question  we  are  now  called 
upon  to  dticide — viz.,  what  effect  shall  be  accorded  to  the 
officer's  certificate,  when  the  allegation  is  that  the  party 
never  in  fact  appeared  before  the  officer,  or  made  any 
acknowledgment  at  all — was  raised  or  adjudicated. 

In  Michener  v,  Cavender,  38  Pa.  St.  334,  the  officer  certi- 
fied to  the  wife's  acknowledgment  She  in  fact  never  ap- 
peared before  him,  or  acknowledged  the  mortgage  in  any 
manner.  The  mortgagee  was  innocent.  The  court,  recog- 
nizing the  general  rule  above  stated,  in  cases  where  there 
wa^  an  actual  acknowledgment,  ruled  that  the  wife  was  not 
bound  by  the  certificate,  and  discussed  at  some  length  the 
rights  in  such  a  case  of  the  mortgagee,  as  a  bona  fide  pur- 
chaser without  notice.  The  judge  said,  inter  alia,  "To  call 
the  mortgagee  a  bona  fide  purchaser,  and  put  her  to  proof 
that  he  knew  she  had  been  cheated,  would  be  like  making 
her  right  to  reclaim  stolen  goods  dependent  on  the  receiver's 
knowledge  of  the  felony.  Suppose  the  mortgage  was  a 
forgery  out  and  out,  and  Cavender  chose  to  invest  his 
money  in  a  purchase  of  it,  must  it  be  enforced  because  he 
did  not  know  he  was  buying  a  forged  instrument?  An  in- 
strument known  to  be  forged  would  not  be  purchased,  and 
would  therefore  be  worthless  to  the  forger.  Counterfeit 
notes  would  never  be  issued,  if  a  herald  went  before  to  pro- 
claim their  spuriousness.  But  because  they  are  taken  with- 
out notice,  do  they  become  genuine? To 

carry  the  doctrine  of  notice  to  such  extent,  would  subvert 
all  law  and  justice.  A  purchaser  of  real  estate,  who  finds 
the  deeds  in  the  channels  of  the  title  all  duly  acknowledged, 
is  certainly  not  required  to  go  up  the  stream,  and  inquire 
of  every  married  woman  if  she  executed  her  deed  volunta- 
rily, and  acknowledged  it  according  to  law ;  and  if  he  pay 
his  money  on  the  faith  of  such  title  deeds,  he  is  to  be  pro- 
tected; and  this  probably  is  all  that  was  meant  by  what 
judges  have  said  about  purchasing  without  notice." 

In  Alien  v,  Lenoir,  53  Miss.  321,  the  wife  signed,  but  never 
in  fact  acknowledged  the  mortgage,  or  went  before  the 
officer,  as  his  certificate  affirms  she  did.  Judge  Campbell 
said:  "We  cannot  escape  the  conclusion,  after  an  earnest 
effort  to  avoid  it,  that  the  mortgage  was  never  acknowledged 
by  Mrs.  Lenoir,  and  that  the  certificiate  that  she  had 
acknowledged  it  is  untrue.  A  proper  acknowledgment  is 
an  essential  part  of  the  execution  of  a  conveyance  of  her 
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land  by  a  married  woman. The  decree, 

being  based  on  the  mortgage,  is  erroneous."  And  in  JiAn- 
ston  V,  fVallacCy  lb.  331,  the  same  judge  adhered  to  this  view, 
and,  upon  a  review  of  the  authorities,  distinguished  such  a 
case  from  the  case  where  an  acknowledgment  of  some  kind 
was  made,  but  assailed  because  not  made,  in  respect  of  its 
details,  in  the  manner  required  by  law. 

In  Borland  v.  fValrath,  33  Iowa,  130,  the  wife  neither 
signed  nor  acknowledged  the  mortgage,  and  the  court  held 
the  certificate,  which  as  to  her  was  in  due  form,  open  to 
attack.  The  case,  however,  is  unsatisfactory  as  authority 
on  the  point  we  are  considering,  since  no  allusion  is  made 
to  the  question  of  Ixyna  Jules  or  notice,  on  the  part  of  the 
mortgagee ;  nor  does  it  appear  from  the  facts  that  he  was  a 
boiia  fide  mortgagee  without  notice  of  the  falsity  of  the  cer- 
tificate. 

In  Smith  v.  Ward,  2  Root,  374  (1  Amer.  Dec.  80),  it  was 
held  that  parol  evidence  is  admissible  to  prove  that  the 
grantor  did  not  appear  before  the  certifying  officer  and 
make  acknowledgment;  but,  like  the  case  last  cited,  the 
discussion  is  meagre,  and  makes  no  reference  to  the  rights 
of  bona  fide  purchasers. 

In  Meyer  v.  Oosseti,  38  Ark.  377,  the  court  held,  that 
where  there  is  no  appearance  before  the  officer,  and  no 
acknowledgment  in  fact,  the.  officer's  false  certificate  of 
acknowledgment  is  void  in  totb;  but  the  distinction  was 
closely  drawn,  that  where  there  are  an  appearance  4f&d 
acknowledgment  in  some  manner,  the  certincate  is  conclu- 
sive of  every  fact  appearing  on  its  face,  and  evidence  of 
what  passed  at  the  time  of  the  acknowledgment  is  inadmis- 
sible to  impeach  the  certificate,  except  in  case  of  fraud  or 
imposition  Drought  home  to  the  grantee.  It  appeared  that 
the  grantee  was  a  purchaser  for  value  without  notice  of  the 
falsity  of  the  certincate.  That  case  was  adhered  to  in  Don- 
ahue V.  Millsy  41  Ark.  421. 

In  Williamson  v,  Carkf^adden,  36  Ohio  St.  664,  the  general 
rule  as  to  conclusiveness  of  the  certificate  is  recognized, 
but  the  court  say:  ''If  it  is  true,  as  alleged  by  the  defend- 
ants, •  •  •  that  they  never  appeared  before  the  officer, 
or  acknowledged  the  execution  oi  such  mortgage,  the  cer- 
tificate of  acknowledgment  is,  as  to  them,  fraudulent ;  and 
in  availing  themselves  of  that  defense,  it  is  not  necessary  to 
show  that  the  mortgagee  had  notice  of  such  fraud.  In  tact, 
the  governing  principle  is  very  broad.  Thus,  it  has  been 
held  that  in  an  action  on  a  recognizance,  which  is  regarded 
IMS  a  record,  a  plea  in  bar  that  the  defeodttut  did  not 
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acknowledge  the  recognizance  is  suflScient ;  and  however  it 
may  be  as  to  the  right  to  attack  a  judgment  on  the  ground 
that  there  was  no  jurisdiction  over  the  person,  it  is  not  de- 
nied that»  in  a  proper  case,  a  judgment  may  be  directly  im- 
peached oi\  that  ground." 

In  Maifn  c.  HedgeSy  79  Ind.  288,  it  was  held  that  a  certifi- 
cate of  acknowledgment  to  a  deed,  made  by  the  officer, 
merely  on  the  assurance  of  another  that  the  party  executed 
it,  is  a  nullity. 

In  Pickens  v.  Knisely,  29  W.  Va.,  1  (6  Am.  St.  Rep.  622), 
we  have  a  very  full  and  ample  discussion  of  this  subject, 
upon  a  review  of  the  authorities,  and  the  conclusion  reached 
was,  that  the  certificate  of  acknowledgment  of  a  deed  by  a 
married  woman  may  be  impeached  and  avoided,  by  proving 
that  she  never  in  fact  appeared  before  the  officer,  or 
acknowledged  the  deed  to  him ;  and  that  this  rule  will  be 
enforced  against  an  innocent  purchaser  without  notice. 
But,  if  she  appeared  before  the  officer  for  the  purpose  of 
making  the  acknowledgment,  and  attempted  to  do  in  some 
manner  what  the  law  required  to  be  done,  the  certificate  is 
conclusive  of  the  facts  therein  stated,  as  regards  innocent 
purchasers.  In  a  dissenting  opinion,  Judge  Green  took 
strong  ground  against  this  conclusion.  He  maintained  that 
the  act  of  the  officer  is  judicial,  and  likened  it  to  the  entrv 
of  a  fine,  and  said:  "It  only  remains  to  inquire  whether,  if 
the  entry  on  the  record  book  of  a  court  of  general  jurisdic- 
tion, and  which  court  only  could  enter  a  fine,  was  that  the 
married  woman  personally  appeared  before  the  court  and 
acl^nowledged  the  fine  in  the  appropriate  manner,  she  could, 
by  parol  evidence,  contradict  this  statement  on  the  record 
book.  I  think  it  well  settled  that  she  could  no  more  con- 
tradict the  statement  on  the  record  that  she  personally 
appeared  before  the  court,  than  she  could  contradict  the 
further  statement  on  the  same  book  of  such  court  that  she 
acknowledged  the  fine  in  the  proper  manner." 

In  line  with  this  dissenting  opinion,  Kerr  v.  BusseU,  69 
111.  666,  held  that  the  statute  authorizing  certain  officers  to 
take  the  private  acknowledgment  of  a  wife  to  a  conveyance, 
is  a  substitute  for  the  proceeding  at  common  law  by  fine 
and  recovery,  whereby  the  rights  of  the  wife,  on  the  one 
hand,  may  be  guarded,  and  on  the  other,  the  rights,  of  the 
grantee  may  be  assured;  that,  as  a  fine  and  recovery  at 
common  law  was  subject  to  impeachment  for  fraud,  so  the 
certificate  of  acknowledgment  of  a  deed  by  a  wife  may  be 
impeached  ;  but  the  proof  to  sustain  such  a  charge  must  be 
of  the  clearest,  strongest,  and  most  convincing  character, 
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and  by  disinterested  witnesses ;  that  an  innocent  purchaser 
of  land  has  a  right  to  rely  upon  the  record  of  a  deed  which 
shows  upon  its  face  that  the  wife  has  executed  and  properly 
acknowledged  the  deed  with  her  husband;  and  the  wife 
will  not  be  allowed  to  avoid  the  same,  as  to  such  purchasers 
without  notice,  by  showing  her  signature  to  be  a  forgery, 
and  that  she  never  in  fact  acknowledged  the  same.  The 
court,  in  the  opinion,  discuss  the  subject  at  length,  and  give 
strong  and  cogent  reasons  for  the  decision.  There  are 
other  Illinois  cases  in  support  of  this:  Graham  v.  Ander- 
son^ 42  111.  514;  Lickmon  v,  Harding,  65  111.  505;  Caluinet  dt 
a  a  dt  D.  Co.  V.  Russell,  68  111.  42h. 

In  Barnett  v,  Proskaver,  62  Ala.  486,  the  wife  neither 
signed  nor  acknowledged  the  mortgage  assailed,  but  the 
husband,  without  her  knowledge  or  consent,  signed  her 
name  and  made  the  acknowledgment  It  does  not  appear 
whether  the  mortgagee  was  a  bona  fide  purchaser  without 
notice  of  the  actual  non-execution  of  the  mortgage  by  the 
wife,  and  falsity  of  the  officer's  certificate,  or  not.  That 
question  was  not  raised.  In  the  opinion,  Brickell,  C.  J., 
said:  "The  certificate  of  acknowledgment,  or  proof  of  pro- 
bate, taking  the  places  of  proof  by  the  subscribing  wit- 
nesses, or  of  the  handwriting  of  the  grantor,  may  also  be 
contradicted,  and  parol  evidence  is  admissible  to  falsify  it. 
It  is  an  official  act,  done  under  the  obligation  of  an  official 
oath,  and  protected  by  the  presumptions  the  law  necessa- 
rily indulges  in  favor  of  the  acts  of  its  own  officers.  The 
burden  of  proof  is  on  those  who  assail  the  verity  of  the  cer- 
tificate, and  it  can  be  successfully  impeached  only  by  clear 
and  convincing  evidence  that  the  deed  was  not  executed  by 
the  grantor,  when  the  issue  is  limited,  as  in  the  present 
case,  to  the  fact  of  execution."  And  it  was  held  the  wife 
was  not  bound. 

In  Cahall  &  Pond  v.  Citizens'  MuL  Building  Asso,,  61  Ala. 
232,  it  is  said,  obiter  dictum,  "The  certificate  of  the  notary 
could  not  be  impeached  without  showing  the  signature  of 
the  wife  was  forged,  or  that  she  was  subject  to  duress,  or 
that  fraud  was  practiced  on  her,  with  the  knowledge  of  the 
grantee." 

In  Shelton  v,  Aultman  dk  Taylor  Co,,  82  Ala.  315,  Justice 
Clopton,  speaking  for  the  court,  construed  the  language  we 
quoted  above  from  Barnett  v.  Proskauer,  62  Ala.  486,  to 
mean  that,  as  to  the  execution  of  the  conveyance,  the  certifi- 
cate may  be  disproved  in  all  cases ;  and  in  the  opinion  he 
said :  "The  rule  settled  by  the  decisions  is,  that  as  to  all 
matters  except  the  execution  of  the  conveyance,  the  certifi- 
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cate,  when  substantially  conforming  to  the  statute,  is  coi] 
elusive,  unless  impeached  by  allegation  and  clear  proof  c 
fraud  or  imposition  practiced  on  the  wife,  in  which  th 
officer  or  grantee  participated."  In  that  case,  it  may  b 
seen,  there  was  no  question  raised  as  to  the  actual  signin 
of  the  conveyance  by  the  wife,  or  the  total  want  of  a 
acknowledgment  by  her.  The  objection  made  was,  that  sh 
was  not  examined  separate  and  apart  from  the  husband ;  a 
that  the  distinction  drawn  by  the  judge  between  the  e^eci 
Hon  of  the  conveyance  and  other  matters,  may  be  said  to  b 
dictum  merely.  Moreover,  we  think  the  judge  misintei 
preted  the  language  of  Bamett  v,  Proskauer,  It  was,  \w 
think,  a  mere  statement  of  the  burden  of  proof  as  to  th 
fact  of  execution,  when  that  fact  was  the  matter  in  issu( 
The  language  was:  "The  burden  of  proof  is  on  those  wh 
assail  the  verity  of  the  certificate,  and  it  can  be  successful] 
impeached  only  by  clear  and  convincing  evidence  that  tk 
deed  was  not  executed  by  the  grantor,  when  the  issue  i 
limited,  as  in  the  present  case,  to  the  fact  of  execution." 

From  the  foregoing  review  of  the  authorities,  we  mui 
realize  that  the  question  we  are  called  upon  to  decid 
is  by  no  means  free  from  difficulty.  We  know  the  absolui 
and  implied  faith  and  trust  which,  in  practice,  purchase! 
of  real  estate  repose,  and  must  necessarily  repose,  in  tl 
formal  and  regular  certificates  of  authorized  officer 
authenticating  the  regular  and  legal  execution  of  conve; 
ances,  and  the  disastrous  consequences  which  may  flo 
from  a  rule  which  would  allow  those  certificates  to  be  quei 
tioned  and  set  aside  against  purchasers  who  have  parte 
with  valuable  interests  in  reliance  upon  them ;  yet,  on  tl 
other  hand,  we  perceive  the  manifest  injustice  of  a  ru 
which  would  deprive  one  of  his  property,  without  h 
knowledge  or  consent,  upon  the  mere  baseless  fabricatic 
of  another. 

Under  the  laws  of  this  State,  the  official  examination  ai 
acknowledgment  of  the  wife  prescribed  by  the  statute,  ai 
duly  certified  by  the  officer,  are  essential  and  indispensab 

Karts  of  the  valid  execution  of  a  convejrance  of  the  hu 
and's  homestead.  Without  them  there  is  no  execution  < 
the  conveyance.  It  matters  not  how  formally  signed,  i 
abundantly  attested,  if  these  statutory  requisites  are  wan 
ing,  the  conveyance  is  a  nullity,  in  Allen  v,  Lenoir,  I 
Miss.,  supra,  the  court  said:  "A  proper  acknowledgment 
an  essential  part  of  the  execution  of  a  conveyance  of  h 
land  by  a  married  woman;"  and  this  court  in  Oriffith 
VentresSy  supra,  quoted  approvingly  a  similtg:  utterance  ' 
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the  same  court  in  Harmon  v.  MaGee^  57  Miss.  414.     The  ob- 

i'ection  to  the  mortgages,  therefore,  made  by  the  present 
)ill,  essentially  is,  that  they  were  never  exectUed,  so  far  as 
they  affect  the  homestead. 

Upon  due  consideration,  we  are  of  opinion  that  the  bet- 
ter rule,  and  the  one  sustained  by  the  weight  of  authority, 
is,  that  when  there  has  been  no  appearance  before  tne 
officer,  and  no  acknowledgment  at  ail  made,  it  may  be 
shown  in  dispoof  of  the  officer's  certificate,  even  against 
bona^fide  mortgagees  and  purchasers.  We  approve  the  rule 
as  it  is  stated  in  1  Am.  &  Eng.  Encyc.  of  Law,  p.  160,  §  6: 
"When  there  is  no  appearance  before  an  officer,  his  false 
certificate  of  acknowleogment  is  void ;  but,  when  there  is 
an  appearance  and  acknowledgment  of  it  in  some  manner, 
then  the  official  certificate  is  conclusive  of  every  fact  ap- 
pearing on  its  face;  and  evidence  of  what  passed  at  tne 
time  of  the  acknowledgment  is  inadmissible  to  impeach  the 
certificate,  except  in  case  of  fraud  or  imposition,  and  where 
knowledge  or  notice  of  the  fraud  or  imposition  is  brought 
home  to  the  grantee."  This  must  be  taken  with  the  quali- 
fication, that  the  certificate  is  conclusive  only  of  the  facts 
the  officer  is  by  law  authorized  to  certify. 

What  we  have  said  applies  with  greater  force  to  the 
mortgage  to  the  Loan  Company  of  Alabama,  sought  by  the 
bill  to  be  set  aside,  since  the  allegation  is  that  that  instru- 
ment was  neither  signed  nor  acknowledged  by  Mrs.  Grider. 

It  follows  that,  aside  from  the  misjoinder  hereinbefore 
noticed,  there  is  equity  in  the  bill,  upon  sufficient  allega- 
tions, to  vacate  the  two  mortgages  mentioned,  so  far  as  tne 
homestead  is  concerned,  unless  the  bill  is  deficient,  as  in- 
sisted in  the  demurrer,  for  its  failure  to  offer  to  do  equity, 
by  offering  to  pay  to  the  mortgagees  the  amounts  received 
under  and  by  virtue  of  the  mortgages. 

We  are  of  the  opinion  this  ground  of  demurrer  is  well 
taken.  We  held  in  American  Freehold  Land  Mortaaae  Go.  v. 
Setoell,  92  Ala.  163,  and  again  in  New  England  Mortgage 
Security  Co.  v,  Poivelly  97  Ala.  483,  that  a  complainant  seek- 
ing to  cancel,  as  a  cloud  on  his  title,  a  mortgage  executed 
by  him  to  a  foreign  corporation,  for  money  loaned,  on  the 

ground  that  the  mortgage  was  void  because  the  corporation 
ad  not  complied  witn  the  laws  of  this  State  authorizing  it 
to  do  business  here,  or  because  the  mortgage,  bein^  gov- 
erned by  the  laws  of  New  York,  was  void  for  violation  of 
the  usury  laws  of  that  State,  must  offer  in  his  bill  to  repay 
what  he  had  received  under  and  in  faith  of  the  mortgage 
security,  as  a  condition  of  the  relief  sought    We  intend  to 
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adhere  to  that  doctrine.  We  can  not  assent  to  the  proposi 
tion,  that  a  person  can  obtain  another's  money  upon  th 
faith  and  assurance  of  a  mortgage  security,  and  the  nej 
moment  after  he  receives  and  appropiates  it,  go  into  a  com 
of  conscience,  where  the  maxim  that  he  who  seeks  equit 
must  do  equity  has  ever  been  vigorously  upheld  and  aj 
plied,  and  ask  that  court  to  cancel  the  security  as  a  clou 
on  his  title,  still  retaining  the  money  and  making  no  oflfe 
to  return  or  repay  it.  If  Grider  needs  and  desires  the  ai 
of  a  court  of  chancery  to  clear  his  title  of  the  void  incun 
brances,  he  must  offer  to  repay  the  money  he  received,  wit 
lawful  interest.  If  he  is  unwilling  to  do  this,  he  mui 
stand  upon  his  rights  at  law.     Equity  will  not  help  him. 

The  ground  of  demurrer  last  considered,  being  well  take] 
should  have  been  sustained. 

The  chancellor  erred  in  sustaining  the  demurrer  on  tl 
ground  assigned,  that  the  certificates  of  acknowledgmei 
were  conclusive.  The  complainants  may  amend  the  bi 
within  thirty  days,  with  power  in  the  court  below  to  exteD 
the  time,  if  necessary. 

Reversed  and  remanded. 


;  m      Bambergrer,  Bloom  &  Co.  v.  Vooi 
f^^  hees,  iHiller  &  Knpel. 

I    892 

J8?  BlU  in  Equity  between  attarMng  Creditors  at  Lata,  to  set  asii 

prior   Fravdulent   Attachment,  and   determine  Priority  < 
Liens  of  subsequent  Attachments. 

1.  Lien  of  attachments  levied  on  same  property. — When  two  or  mo 
attachments  are  levied  on  the  same  property,' bat  on  different  daj 
the  lien  of  each  dates  from  its  levy,  and  is  subordinate  to  those  levi( 
prior  to  it ;  and  if  all  the  suits  are  reduced  to  judgment,  they  mu 
be  paid  in  the  order  of  their  respective  levies. 

2.  Same  ;  when  aid  of  equity  is  invoked  to  set  aside  prior  attachment 
fraudulent. — If  the  attachment  first  levied  is  attacked  by  the  subs 
quent  attaching  creditors,  by  bills  in  equity,  on  the  ground  of  frai 
and  collusion  between  that  creditor  and  the  debtor,  and  decrees  a 
obtained  setting  it  aside  on  that  ground,  the  respective  liens  of  tl 
complainants  are  not  affected  by  the  date  on  which  their  bills  we 
filed,  but  are  governed,  as  at  law,  by  the  priority  of  the  levy  of  the 
respective  attachments. 

3.  Multifariousness;  misjoinder;  laches  in  filing  hill. — When  sever 
attachments  are  successively  levied  on  a  stock  of  goods,  on  which 
prior  attachment  has  been  levied  by  a  person  iflso  claiming  to  1 

Voii.  xoix. 
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a  creditor,  and  each  of  the  subsequent  creditors  then  files  a  bill  in 
equity  to  set  aside  the  prior  attachment  on  the  ground  of  fraud  and 
collusion  between  the  plaintiff  and  the  debtor  ;  the  bill  of  the  credi- 
tor whose  attachment  was  first  levied  being  filed  last,  making  the 
other  attaching  creditors  parties  defendant,  and  claiming  priority  of 
payment  because  his  attachment  was  first  levied  ;  it  is  neither  multi- 
farious, nor  demurrable  for  misjoinder  of  parties ;  nor  is  he  guilty  of 
culpable  laches  in  not  filing  his  bill  until  after  the  lapse  of  eighteen 
months  from  the  levies,  when  it  appears  that  the  money  arising  from 
the  sale  of  the  attached  goods  has  been  retained  in  the  hands  of  the 
sheriff  under  injunctions  issued  under  the  former  bills,  but  it  is  sug- 
gested that  the  several  cases  be  consolidated. 

Appeal  from  the  City  Court  of  Decatur,  in  equity. 

Heard  before  the  Hon.  Wm.  H.  Simpson. 

The  bill  in  this  case  was  filed  on  the  19th  day  of  October,  ^ 
1891,  by  Voorhees,  Miller  &  Rupel,  a  mercantile  firm  doing' 
business  in  Cincinnati,  Ohio,  as  creditors  of  Isaac  Pinkus, 
lately  carrying  on  a  mercantile  business  at  Decatur,  Ala- 
bama, under  the  name  of  I.  Pinkus  &  Co.,  against  Herbert 
Cartwright,  said  Pinkus,  the  sheriflfof  Morgan  county,  and 
several  other  creditors  who  had  levied  attachments  on  the 
stock  of  goods  of  their  said  debtor — viz.,  Bamberger,  Bloom 
&  Co.,  Lowenheim,  Seinsheimer  &  Kahn,  and  Marks  Bros. 
&  Marks.  The  facts  were  thus  stated  by  Judge  Haralson, 
who  delivered  the  opinion  of  the  court : 

"The  averments  of  the  bill  are,  that  Isaac  Pinkus,  a  mer- 
chant in  Decatur,  Alabama,  doing  business  under  the  name 
of  I.  Pinkus  &  Co.,  had  been  buying  goods  from  com- 
plainants during  the  years  1889  and  1890,  and  on  the  1st  of 
March,  1890,  owed  them  a  balance  on  their  purchases  of 
$975.30,  as  evidenced  bv  their  three  promissory  notes,  for 
$314.95  each,  of  date  26  February,  1890,  payable  in  30,  60 
and  90  days,  respectively,  and  a  verified  account  of  $30.50; 
that  prior  to  March  1, 1890,  said  Pinkus  was  heavily  indebt- 
ed to  others  besides  complainants,  and  was,  in  fact,  at  that 
time  insolvent ;  that  long  prior  to  that  date,  Herbert  Cart- 
wright  had  been  a  trusted  employe  and  confidential  clerk 
of  said  Pinkus,  and  knew  his  financial  condition,  and  that 
h6  was  insolvent ;  that  during  the  latter  part  of  February, 
and  early  in  March,  1890,  said  Pinkus  secretly  removed  from 
his  store  a  considerable  portion  of  his  then  stock  of  goods, 
with  the  intent  to  hinder  and  delay  his  creditors  in  the  col- 
lection of  their  obligations  against  him,  and  with  the  intent 
to  defraud  them ;  that  in  pursuance  of  this  fraudulent  intent, 
he  entered  into  a  conspiracy  with  his  said  clerk,  Cart- 
wright,  the  result  of  whicli  was,  that  said  Cartwright  sued 
out  an  attachment  against  said  Pinkus  &  Co.,  from  the 
City  Court  of  Decatur,  for  a  pretended  debt  from  said 
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Pinkus  &  Co.  to  him,  of  $9,500,  and  caused  said  attachment 
writ  to  be  placed  in  the  hands  of  the  sheriflf  of  Morgan 
county,  and  to  be  levied  on  the  merchandise,  goods,  chattels 
and  estate  of  said  I  Pinkus  &  Co.,  and  taking  the  same  in- 
to his  possession,  proceeded  to  sell  the  same,  and  converted 
them  into  money  ;  that  said  pretended  indebtedness  of  said 
Pinkus  &  Co.  to  said  Cartwright, — except  as  to  a  small  pari 
thereof,  the  exact  amount  of  which  the  complainants  were 
unable  to  state, — was  simulated,  fictitious,  and  not  a  bom 
fide,  honest  debt,  but  was  conceived  for  the  purpose  o\ 
fraud,  and  with  the  intent  to  defraud  the  creditors  of  said 
L  Pinkus  &  Co. ;  that  on  the  4th  March,  189J,  subsequeni 
to  the  attachment  of  said  Cartwright,  complainants,  also 
sued  out  a  writ  of  attachment  from  said  City  Court  o 
Decatur,  against  said  Pinkus  &  Co.,  to  collect  their  saic 
debt  against  said  Pinkus,  and  placing  it  in  the  hands  o 
the  sheriflf,  caused  the  same  to  be  levied,  that  day  on  th< 
same  property  on  which  the  attachment  of  said  Cartwrigh 
had  been  levied ;  that  subsequently  they  obtained  a  judg 
ment  in  said  Ci^y  Court  in  said  attachment  suit  agains 
said  Pinkus  &  Co.,  for  $1,005.50,  besides  $20.75,  costs  o 
suit ;  that  said  Pinkus  <fe  Co.  had  no  other  property  besidei 
that  levied  on,  which  was  liable  to  execution,  and  that  wa 
not  sufficient  to  pay  the  amount  of  said  pretended  clain 
of  said  Cartwright;  that  subsequent  to  complainants'  saic 
attachment,  and  to  the  levy  of  the  same,  other  creditors- 
Bamberger,  Bloom  &  Co.,  Lowenheim,  Seinsheimer  &  Kahr 
and  Marks  Brothers  &  Marks — sued  out  attachments,  also 
out  of  said  City  Court,  against  said  Pinkus  &  Co.,  au< 
caused  them  to  be  placed  in  the  hands  of  the  sheriff,  ani 
levied  on  the  same  property  that  the  attachments  of  8ai( 
Cartwright  and  of  complainants  had  been,  before  that  time 
respectively  levied,  which  were  all  levied  subsequent,  an( 
subject  to  complainants'  said  attachment ;  that  said  pai 
ties,  each,  also  filed  a  bill  in  equity,  in  said  City  Couri 
for  the  purpose  of  setting  aside  the  attachment,  of  sai 
Cartwright,  and  its  levy  on  said  property,  as  being  fraud 
ulent  and  void  as  to  the  creditors  ot  said  Pinkus  &  Co 
and  in  these  suits  the  sheriff  was  enjoined  from  payiu] 
over  the  money  realized  from  the  sale  of  the  goods,  unde 
the  attachment  of  said  Cartwright,  and  it  is  now  in  th 
custody  of  the  sheriff,  subject  to  the  orders  of  the  courl 
These  complainants  do  not  appear  to  have  been  mad 
parties  defendant  to  said  suits.  The  prayer  of  the  bill  is 
that  the  attachment  of  said  Herbert  Cartwright  be  declarei 
fraudulent  and  void ;  that  complainants  said  claim  agains 
ToL.  xcix. 


Digitized  by  VjOOQiC 


OP  ALABAMA.  2dS 

[Bamberger,  Bloom  &  Co.  v.  Voorhees,  Miller  &  Rupel.] 

defendant  Pinkus  be  first  paid  out  of  the  proceeds  of  said 
sale ;  that  the  sheriff  be  enjoined  and  restrained  from  pay- 
ing ont  any  of  said  money,  until  complainants'  said  judg- 
ment and  costs  are  first  paid,  and  for  general  reliel" 

A  demurrer  to  the  bill  was  filed  by  each  of  the  creditor 
firms  who  were  made  defendants,  assigning  as  grounds  of 
demurrer,  (1)  that  the  bill  was  multifarious;  (2)  that  there 
was  a  misjoinder  of  defendants  ;  (3)  that  the  complainants 
were  not  entitled*  to  priority  over  the  other  attaching  credi- 
tors who  had  first  filed  bills  to  set  aside  the  attachment  of 
Cartwright ;  and  (4)  that  the  complainants  were  guilty  of 
laches  in  not  filing  their  bill  at  an  earlier  day,  and  had 
thereby  lost  any  priorty  of  lien  they  had  acquired  by  the 
prior  levy  of  their  attachment  The  City  Court  overruled 
the  demurrers,  and  its  decree  is  now  assigned  as  error. 

Humes,  Sheffey  &  Speake,  and  W.  B.  Francis,  for  appel- 
lants.— (1.)  The  bill  is  demurrable  for  multifariousness,  and 
also  for  misjoinder  of  parties  defendant.  It  has  a  double 
object  and  purpose,  and  improperly  joins  as  defendants 
parties  who  nave  no  common-interest  in  the  subject-matter. 
Adams  v.  Joves,  68  Ala.  117 :  Boyd,  v.  Hunter,  44  Ala.  705 ; 
Monroe  v,  Hamiltoriy  41  Ala.  217 ;  Harden  v.  Stvoopey  47  Ala. 
273 ;  Randall  v,  Boyd,  73  Ala.  282 ;  Bolman  v.  Lohman,  74 
Ala.  507.  (2.)  The  transactions  between  Cartwright  and 
Pinkus,  though  fraudulent  as  against  creditors,  were  valid 
and  binding  as  between  themselves ;  and  after  the  levy  of 
Cartwright*s  attachment,  there  was  no  interest  remaining  in 
Pinkus  which  was  subject  to  the  levy  of  attachments  at  law 
at  the  suit  of  other  creditors.  Their  remedy  was  a  bill  in 
equity,  in  tl)e  nature  of  an  equitable  attachment ;  and  the 
creditor  first  filing  his  bill  acquired  a  prior  lien. — Cartwright 
V.  Baraberger,  Blooin  dk  Co.,  90  Ala.  405  ;  Matthews  v.  MMle 
Muttud  Insurance  Co,,  75  Ala.  85  ;  Lucas  v.  Atwood,  2  Stew. 
378.  (3.)  If  the  complaints  ever  had  any  right  of  priority 
over  the  other  attaching  creditors,  they  have  lost  it  by  their 
undue  delay  in  filing  their  bill. —  W,  U,  Td.  Co.  v.  Judkins, 
75  Ala.  428;  Cowan  v.  Sapp,  74  Ala.  44;  Darganv.  Warring, 
11  Ala.  988;  Turner  v,  Lawrence,  11  Ala,  426;  Mathetos  v. 
Mutual  Insurance  Co.,  75  Ala.  85. 

E.  W.  GoDBEY,  contra. — (1.)  A  prior  lien  on  the  property 
attached  was  acquired  by  the  prior  levy  of  the  complainants' 
attachment  at  law,  and  the  aid  of  a  court  of  equity  is  only 
invoked  to  aid  and  give  effect  to  that  lien. —  Cartwright  v. 
Bamberger,  Bloom  dk  Co.,  90  Ala.  406 ;  Mathews  v.  Insurance 
Co.,  75  Ala.  85;  Adams'  Equity,  *266;  Waples  on  Attach- 
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ment,  295.  (2.)  There  has  been  no  culpable  laches  in  the 
filing  of  complainant's  bill,  and  no  injury  has  accrued  by 
their  delay,  since  the  money  is  still  in  the  hands  of  the 
sheriff  awaiting  distribution.  (3.)  All  the  parties  to  the 
bill  are  interested  in  the  distribution  of  the  fund  in  litiga- 
tion, and  are  proper  parties. — Adams  v.  Janes,  68  Ala.  119. 

HAEALSON,  J, — It  is  provided  by  statute  in  this  State, 
that  the  levy  of  an  attachment  creates  a  lien  in  favor  of  the 
plaintiff. — Code,  §  2957.  This  lien  is  incohoate  until  judg- 
ment is  obtained  in  the  attachment  suit,  when  it  becomes 
specific  and  fixed,  and  dates  from  the  levy  of  the  attach- 
ment. The  levy  places  the  property  in  the  custody  of  the 
law,  and  the  lien  it  creates  can  not  be  divested  or  overriden 
by  any  subsequent  lien.  When  there  are  writs  of  attach- 
ment subsequent  to  the  first,  each  differing  in  date  of  levy, 
and  all  levied  on  the  same  property,  each  subsequent  one  is 
levied  in  subordination  to  the  ones  that  precede  it,  and  the 
lien  of  each,  dates  from  the  moment  of  its  levy  ;  and  if  all 
are  prosecuted  to  judgment,  they  must  be  paid,  in  the  order 
of  their  respective  levies. — 1  Brick.  Dig.  161;  3  Brick 
Dig.  58;  Drake  on  Attach.,  §§  225,  228. 

When  Cartwright  sued  out  and  levied  his  attachment  on 
the  property  of  I.  Piukus,  the  law  gave  him  a  lien  on  it, 
from  the  time  of  its  levy,  subject  to  be  divested  at  law,  only 
on.  failure  to  prosecute  his  attachment  to  judgment,  and  to 
become  fixed,  if  and  when  he  obtained  such  judgment 
This  lien  of  an  attachment  is  a  legal,  in  contradistinction  to 
an  equitable  lien.  It  is  in  all  respects  similar,  in  character, 
to  an  execution  lien,  the  one  being  general,  and  the  other 
specific ;  each  is  acquired  at  law,  and  not  through  the  in- 
strumentality of  a  court  of  equity.  The  execution  lien,  so 
long  as  the  creditor  keeps  it  alive,  by  renewals,  placed  in 
the  hands  of  the  sheriff,  can  not  be  defeated  or  impaired  by 
the  activity  of  other  creditors  who  may  have  acquired  junior 
liens.  And  so,  no  junior  attachment  lien  can  override  its 
senior,  which  is  subject  to  no  infirmity  to  make  it  void- 
In  this  case,  there  were  several  attachments  levied,  subse- 
quent to  Cartwright's,  on  the  same  property.  The  com- 
plainants' was  prior  to  the  others,  in  date  of  levy ;  and,  the 
attaching  creditors,  subsequent  to  Cartwright,  including 
complainants,  have  a  common  interest,  and  are  proceeding, 
to  defeat  Cartwright's,  on  the  same  ground,  namely,  that  it 
was  issued  on  a  simulated  debt,  and  was  intended  to  defraud 
the  creditors  of  Pinkus,  their  common  debtor.  They  each 
have  filed  a  bill,  to  remove  this  alleged  fraudulent  attach- 
VOL.  xcxx 
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ment,  so  as  to  displace  it  in  favor  of  their  own.  However 
it  may  have  been  neld  elsewhere,  it  is  the  settted  practice 
in  this  State,  that  in  an  attachment  suit  at  law,  another  cred- 
itor can  not  intervene  by  petition,  and  be  made  a  party  to 
the  suit,  in  order  that  he  may  attack  the  proceedings  on  the 
ground  of  fraud,  or  fraudulent  collusion  between  the  attach- 
ing creditor  and  the  debtor. — Cartwrightv,  Bamberger,  Bloom 
dk  Co.,  90  Ala.  405.  And  it  was  held  in  that  case,  that  a 
junior  attaching  creditor  had  a  right  to  invoke  the  aid  of  a 
court  of  equity,  in  a  bill  filed  against  the  prior  fraudulent 
attaching  creditor,  to  declare  his  attachment  fraudulent,  and 
have  it  set  aside,  to  make  his  lien,  already  fixed  at  law,  oper- 
ative against  such  fraudulent  obstruction.  The  purpose  of 
a  bill  of  the  kind  can  not  be  to  have  a  lien  declared,  but 
simply  to  aid  in  carrying  into  eflfect  one  already  created  and 
existing  at  law  — Drake  on  Attach.,  §  225.  In  discussing 
this  principle  in  another  case,  in  its  application  to  execution 
liens,  whicn  is  apposite  to  the  case  in  hand,  we  said  :  "A 
court  of  equity,  in  dealing  with  legal  rights,  adopts  and  fol- 
lows the  rule's  of  law,  in  all  cases  to  which  those  rules  are 
applicable ;  and,  whenever  there  is  a  direct  rule  of  law, 
governing  the  case  in  all  its  circumstances,  the  court  is  as 
much  bound  by  it,  as  would  be  a  court  of  law,  if  the  con- 
troversy was  there  pending.  The  court  comes  as  an  auxil- 
iary to  give  effect  to,  and  render  more  available,  legal  liens, 
not  to  displace  them,  nor  to  subvert  their  order  of  prior- 
ity, which  the  law  has  established."  And  it  was  further 
said,  that  a  junior  judgment-creditor,  proceeding  in  a  court 
of  equity  for  the  removal  of  fraudulent  conveyances  or  trans- 
fers of  prpperty ,  subject  to  execution  at  law,  does  not  acquire 
a  preference  over  senior  judgment-creditors,  who  have  the 
prior  liens  at  law. — Mathews  v.  Mobile  M.  Ins.  Co.,  75  Ala.  85. 
No  reason  can  be  assigned  for  the  application  of  this  prin- 
ciple to  execution,  and  not  to  attachment  liens. 

If  the  complainants  and  the  defendants  were  in  a  court 
of  law,  which  was  proceeding  to  direct  the  sheriff  in  the 
distribution  of  the  proceeds  of  the  sale  of  this  property, 
among  the  attaching  creditors,  they  would  be  entitled  to 
priority  of  payment  according  to  the  date  of  their  respec- 
tive levies.  It  is  the  duty  of  a  court  of  equity,  in  this 
respect,  to  follow  the  law. 

If  Cartwright's  attachment  was  fraudulent,  and  was  in- 
tended, as  is  alleged,  to  transfer  the  property  levied  on  from 
Pinkus  to  him,  it  had  the  same  effect  as  a  fraudulent  con- 
veyance, and  no  equity  remained  in  Pinkus  ;  for,  as  between 
him  and  Cartwright,  the  transaction  was  absolute  and  irre- 
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vocable.  But,  as  between  them,  on  the  one  side,  and  th< 
creditors  of  Pinkus,  on  the'^  other,  the  transaction  would  b 
void ;  and  this  bill,  and  those  filed  by  the  other  creditors 
are  aimed,  not  at  any  supposed  or  real  equity  remaining  i: 
Pinkus,  but  to  wrest  the  whole  title  from  Cartwright  anc 
Pinkus,  and  subject  the  property,  or  its  proceeds,  to  th 
superior  liens  of  the  creditors  whose  attachments  have  beei 
in  good  faith  sued  out,  to  enforce  the  collection  of  thei 
debts. 

The  contention,  therefore,  of  the  defendants,  that  the  in 
terest  of  Pinkus  &  Co.  in  the  stock  of  goods,  seized  unde 
the  fraudulent  attachment  of  Cartwright,  the  moment  th 
attachment  was  levied,  became  an  equitable  estate  for  th 
benefit  of  bona  fide  creditors,  and  that,  therefore,  it  becam 
a  race  of  diligence  between  the  creditors  as  to  which  c 
them  would  first  take  advantage  of  this  equitable  right  aoi 
secure  a  first  lien  on  the  goods,  or  the  proceeds  of  thei 
sale,  by  filing  a  bill  in  a  court  of  equity  for  that  purpose 
does  not  find  sanction,  it  would  seem,  either  in  principle  o 
authority.  If  no  attachment  had  been  sued  at  law,  and  n 
liens  there  created,  the  principle  contended  for,  might  b 
applied,  but  it  is  inapplicable  to  this  case. 

Enough  has  been  said,  already,  to  indicate  that  the  cobq 
plainants  and  other  attaching  creditors,  defendants,  have 
common  interest  to  overthrow  the  allef^^ed  fraudulent  lien  c 
Cartwright.  They  have  a  common  tie  that  far;  and  whethe 
the  lien  of  the  one  or  the  other,  as  between  themselves,  is  t 
have  priority,  it  is  a  matter  of  common  concern,  growing  oi 
of  the  same  alleged  fraudulent  transaction  between  Carl 
Wright  and  Pinkus,  and  the  legal  relations  of  the  creditor 
respectively,  to  that  transaction,  that  it  shall  be  annuUe 
and  held  for  naught.  It  can  not  be  said  that  the  bill,  havin 
for  its  object  the  setting  aside  of  said  fraudulent  attachmei 
and  attempted  transfer  of  the  property  of  the  commo 
debtor,  and  the  adjustment  of  these  competing  liens  for  tb 
money  in  the  hands  of  the  sheriflf — matters  springing  froi 
the  same  transaction,  and  in  which  all  the  parties  are  intei 
ested — is  multifarious,  or  that  there  has  been  an  impropc 
joinder  of  defendants.  Though  their  claims  against  Pinku 
are  distinct,  there  is  a  contention  between  them  as  to  pr 
ority  out  of  a  common  fund,  and  it  is  necessary  for  con 
plainants'  relief,  and  proper  for  the  relief  of  each,  that  the 
all  be  brought  before  the  court,  that  their  competingprior 
ties  may  be  rightly  and  finally  adjusted. — Stone  v.  Knicke) 
hocker  Life  Ins.  Co.,  52  Ala.  589  ;  Adams  v.  Jones,  68  Ala.  11*1 
Martin  v.  Carter,  90  Ala.  97. 

Vol.  xcix. 
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From  the  developments  in  this  case,  we  venture  the  sug- 
gestion to  the  lower  court,  of  the  propriety  of  making  an 
order  consolidating  with  this  case  the  other  causes  pending 
in  equity  in  said  court,  touching  the  same  ^natters  nere  in- 
volved for  determination,  and  try  them  all  together  as  one 
casa  The  settlement  of  the  matters  in  dispute  will  thereby 
be  speedier  and  more  satisfactorily  adjusted,  and  at  less  ex- 
pense. 

In  Cartivrighfs  CcLse,  supra^  we  said,  "It  has  been  adjudged, 
and  needs  no  argument  to  justify  the  conclusion,  that  the 
summary  jurisdiction  exercised  by  a  court  of  law,  in  deter- 
mining the  priorities  of  the  legal  liens  of  rival  attaching 
creditors,  whether  on  the  motion  of  the  sheriflF,  or  of  the 
parties  themselves,  asking  for  a  distribution  of  the  fund 
arising  from  the  sale  of  the  attached  property,  in  no  manner 
interferes  with  the  jurisdiction  of  equity  to  adjust  the  rights 
of  such  rival  claimants,  in  a  proper  case  for  cognizance  by  a 
court  of  equity. —  Guadorf  d:  Co.  v,  Ikelheimer  &  Co.,  75 
Ala.  148." 

The  other  contention  of  the  defendants,  that  the  com- 
plainants are  barred  of  their  lien  because  of  their  supposed 
laches  in  filing  this  bill,  can  not  be  sustained.  In  what  re- 
spect have  defendants  been  prejudiced  or  injured  by  any 
delay  of  the  complainants?  The  money,  the  proceeds  of 
the  goods,  was  early  tied  up  in  the  hands  of  the  sheriff ;  the 
defendants  made  haste  to  file  their  bill  for  that  purpose,  and 
to  distance  the  complainants  in  that  mistaken  race  for  pri- 
ority ;  and,  if  complainants,  feeling  safe  in  their  position, 
delayed  some  time,  but  not  so  long  as  to  damage  any  one, 
before  they  filed  their  bill,  thej  ought  not,  for  the  short 
time  that  is  pleaded  as  laches  against  them,  to  be  deprived  of 
the  right  which  the  law  awards  them,  for  their  superior  dil- 
igence in  having  first  sued  out  their  attachment— the  real 
and  legal  struggle  for  priority.  The  laches^  to  be  available, 
must  be  culpable. 

Nor  is  there  any  merit  in  the  grounds  of  demurrer,  that 
the  bill  fails  to  show  that  there  has  been  a  final  determina- 
tion of  the  suits  between  the  other  defendants  and  said 
Pinkus  and  Cartwright.  It  does  not  appear  that  the  com- 
plainants were  parties  to  those  suits,  nor  that  their  decision 
would  bind  them. 

We  find  no  error  in  the  decree  of  the  chancellor  overrul- 
ing the  demurrers  to  the  bill,  and  it  is  affirmed. 
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[Slappey  v.  Hodge  Bros.] 


Slappey  v.  Ilodgre  Bros. 

Bill  in   Equity  for  Ivjunction  of  Judgment  at  Lata. 

•  1.  Equitable  relief  against  judgment  at  law,  on  ground  of  accident  < 
mistake.—k  court  of  equity  will  not  grant  relief  against  a  judgment  i 
law,  on  the  ground  that,  by  accident  or  mistake,  it  was  rendered  for 
greater  amount  than  was  due.  when  it  appears  that  the  defendan 
when  served  with  process,  put  the  papers  in  his  pocket  without  rea( 
ingthem,  did  not  show  them  to  his  attorney,  but  told  the  attorne 
that  he  was  sued  for  the  sum  which  he  admitted  to  be  due,  and  tli 
attorney  thereupon  consented  to  the  rendition  of  the  judgment  f 
claimed,  not  knowing  that  the  amount  was  greater  than  his  client  a( 
mitted  to  be  due. 

Appeal  from  the  Chancery  Court  of  Lee. 
Heard  before  the  Hon.  S.  K.  McSpadden. 

J.  J.  Abercrombie,  for  appellant,  cited  Johnson  v.  Ogilhi 
2  Eq.  Cas.  Abr.  31 ;  Chesttrfild  v.  Jansen,  2  Vesey,  155' ;  Ban 
lett  V.  SalrnoUy  6  D.  M.  &  G.  40 ;  London  Assurance  Co,  v.  Mose 
liL.T.  532. 

A.  &.  R.  B.  Barnes,  contra,  cited  Noble  v,  Moses  Bros.,  7 
Ala.  604 ;  3  Brick.  Digest,  b47,  §§  347-50. 

McCLELLAN.  J. — The  object  of  the  present  bill,  whic 
is  prosecuted  by  Slappey,  is  to  enjoin  the  enforcement  an 
collection  of  a  money  judgment  recovered  against  him  b 
Hodge  Brothers  in  the  Lee  Circuit  Court.  Its  avermeni 
make  the  following  case  :  Complainants  owed  defendant 
about  three  hundred  and  twenty-five  dollars,  evidenced  b 
a  promissory  note.  This  was  a  balance  left  unpaid  of  a 
originally  larger  indebtedness.  Hodge  Brothers  brought  thei 
action  in  the  Circuit  Court  for  the  amount  of  this  origins 
debt.  Summons  and  copy  of  the  complaint  were  regularl 
served  on  Slappey,  the  defendant  He,  as  the  bill  alleges 
^'carelessly  put  the  summons  and  complaint  in  his  pocket,  an 
never  read  it ;  he  told  his  attorney  of  it,  but  did  not  sho^ 
the  summons  and  complaint  to  him,  but  informed  him,  sai< 
attorney,  that  the  suit  .was  for  said  three  hundred  and  twentj 
five  dollars  and  no  more."  The  trial  term  of  the  case  comin 
on,  his  attorney  was,  by  leave  of  the  court,  absent  in  attend 
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ance  upon  a  court  of  another  State,  but  before  his  departure 
he  consented  with  the  attorney  for  plaintiffs,  or  there  was 
an  agreement  between  them,  t^at  judgment  should  be  ren- 
dered for  plaintiffs.  This  consent  was  given,  or  this  agree- 
ment was  entered  into,  by  Slappey' s  attorney  under  the 
supposition  and  belief  on  his  part,  induced  by  frequent 
statements  of  his  client  to  that  effect,  that  the  suit  was  for 
the  said  sum  of  three  hundred  and  twenty-five  dollars,  and  he 
therefore  thought  that  he  was  consenting  and  agreeing  to  the 
rendition  of  a  judgment  in  that  amount.  In  pursuance  of 
this  consent  and  agreement  judgment  was  in  fact  had  for  the 
larger  amount  claimed  in  the  complaint 

The  bill  contains  no  averment,  or  intimation  even,  of  any 
fraud  on  the  part  of  plaintiffs  in  procuring  the  judgment. 
The^  were  in  no  wise  responsible  for  the  erroneous  supposi- 
tion indulged  in  by  the  defendant  and  his  attorney  as  to  the 
amount  claimed  in  the  action,  nor  were  they  aware  of  this 
misapprehension  on  the  part  of  defendant's  attorney,  or  of 
his  consent  to  judgment  being  given  with  reference  thereto. 
The  bill  is  manifestly  without  equity.  While  it  alleges  a 
meritorious  defense  as  to  a  part  of  the  demand  for  which 
judgment  passed,  and  tenders  that  part  as  to  which  no  de- 
fense existed,  it  not  only  fails  to  negative  fault  on  the  part 
of  complainant  in  respect  of  making  his  defense  in  the  Cir- 
cuit Court,  but,  to  the  contrary,  affirmatively  shows  that  his 
failure  to  defend  was  the  result  of  his  own  omission,  fault 
or  neglect ;  and  there  is  an  utter  absence  of  averment  of  any 
fraud  or  any  act  on  the  part  of  the  plaintiffs  to  which  de- 
fendant's failure  to  defend  can  be  attributed.  There  was, 
therefore,  no  error  in  the  decree  of  the  Chancery  Court  sus- 
taining demurers  to  the  bill  and  granting  the  motion  to  dis- 
miss itfor  the  want  of  equity.— 3  Brick.  Dig.,  p.  347,  §§  230, 


et  sea,,  NoUe  v.  Moses  nros,,  74  Ala.  604 ;  IVaits  v.  Frazer, 
80  Ala.  186 ;  Hall  v,  Pegram,  85  Ala.  522. 
Affirmed. 
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[Ex  parte  Rand.] 

Ex  parte  Knnd. 

^^1       Applicafnon  for  Discharge  from  Cvstody  on  Habeas  Corpus. 

1.  Delay  in  execution  of  sentence. — A  defendant  in  a  criminal  case 
convicted  of  a  misdemeanor  and  sentenced  to  perform  hard  labor  for 
the  county,  is  entitled  to  be  discharged  from  custody  on  habeas  cori>m, 
if  there  is  unr«-asonable  delay  in  the  execution  of  the  sentence;  and 
in  this  case,  his  detention  in  jail  for  twenty-two  days  after  sentence, 
without  sufficient  excuse  or  explanation,  is  held  unreasonable  delay. 

Application  by  petition  in  the  name  of  Jim  Rand,  for  the 
writ  of  habeas  corpus  to  procure  his  discharge  from  the 
cnstody  of  the  sheriflf  and  jailor  of  Lauderdale  county,  who 
held  him  under  a  judgment  and  sentence  rendered  by  a 
justice  of  the  peace  of  said  county.  The  application  was 
first  made  to  the  Hon.  W.  B.  McClure,  probate  judge  of  the 
county,  who  refused  to  discharge  the  petitioner  ;  and  a  bill 
of  exceptions  being  reserved  to  his  ruling,  the  application  is 
renewed  to  this  court. 

JohnT.  Ashcraft,  for  the  petitioner,  cited  Ex  parte  King, 
82  Ala.  59;  Ex  parte  Crews,  78  Ala.  457;  Kirby  v.  State,  62 
Ala.  51. 

W'M.  L.  Mabtin,  Attorney  General,  contra. 

COLEMAN,  J.— On  the  8th  of  December,  1892,  Jim  Rand 
was  tried  and  convicted  upon  a  charge  of  assault  and  bat- 
tery, and  sentenced  to  perform  hard  labor  for  the  county. 
Being  detained  in  jail  by  the  sheriff,  on  the  30th  of  Decem- 
ber, 1892,  he  sued  out  a  writ  of  habeas  corptis,  alleging 
among  other  things  that  he  was  wrongfully  and  illegally  de- 
tained in  the  county  jail  by  the  sheriff  The  facts  are  un- 
disputed, and  there  are  no  circumstances  or  reasons  given 
why  the  petitioner  has  been  thus  detained  in  jail  for  so 
long  a  time  after  his  conviction  and  sentence.  Under  the 
following  authorities,  it  was  the  duty  of  the  probate  judge 
to  grant  the  writ,  and  upon  hearing  to  have  discha^ed  the 
prisoner. — Ex  parte  Crews,  78  Ala,  457;  Kirby  v.  State,  62 
Ala,  51;  Ex  parte  King,  82  Ala.  59. 

There  are  other  irregularities  in  the  proceedings,  but  it  is 
unnecessary  to  notice  them. 

The  writ  of  habeas  corpus  will  be  awarded,  unless  the  pe- 
titioner is  content  to  renew  his  application  before  a  court  or 
judge  of  primary  jurisdiction. 
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JeiiningrsY.  Pearce.  ig  ^| 

Attachment  and  Garnishment 

1.  Assignmeiit  of  cause  of  action  in  pending  suit.'-The  plaintiff  in  a 
pending  suit,  having  assigned  the  cause  of  action,  or  an  interest 
therein,  may  afterwards  dismiss  the  suit,  unless  the  assignee  offers 
to  indemnify  him  against  the  costs  which  might  be  incurred  by  its 
further  prosecution . 

2.  When  appeal  /iV»,  or  mandamus.— When  a  suit  is  properly  dis- 
missed at  the  instance  of  the  plaintiff  on  the  record,  the  remedy  of  a 
person  injured  thereby  is  by  writ  of  mandamus,  and  an  appeal  does 
not  lie. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrinoton. 

(Statement  of  facts  by  Haralson  J.) 

•*  Thomas  W.  Jennings,  on  the  2l8t  of  September,  1891, 
sued  out  an  attachment  against  Henry  W.  Pearce,  a  non- 
resident, returnable  to  the  City  Court  of  Montgomery.  The 
writ,  coming  to  the  hands  of  the  sheriff,  was  levied  by  him, 
by  summoning  H.  C.  Chandler,  who  had  in  his  possession  a 
lot  of  mules  and  other  personal  property  said  to  be  the  de- 
fendant's, to  answer  as  garnishee.  The  said  Chandler,  ap- 
pearing as  garnishee,  answered,  admitting  the  possession  of 
said  property  so  levied  on,  but  stated  in  his  answer,  that 
one  Hollis  Pearce  claimed  it  as  belonging  to  him.  A  notice 
was  issued,  under  the  statute,  to  said  Hollis  Pearce,  to  come 
in  and  propound  his  claim,  which  he  did.  Meantime,  and 
before  any  action  on  the  answer  of  the  garnishee,  or  the 
claim  of  the  property  in  his  hands  set  up  by  said  Hollis 
Pearce,  the  plaintiff  took  judgment  against  said  non-resi- 
dent defendant,  Henry  Pearce,  upon  proof  of  publication  to 
him,  for  the  amount  of  the  debt,  and  interest,  that  the  at- 
tachment was  sued  out  to  recover. 

"A  motion  was  made  in  the  court  by  the  plaintiff,  to  sell 
the  property  in  the  hands  of  the  garnishee,  and  have  the 
proceeds  held,  on  the  ground  that  the  property  was  perish- 
able and  liable  to  waste  and  destruction  in  being  held. 
This  motion  was  resisted  and  overruled.  Finally,  the 
plaintiff,  on  the  11th  of  August,  1892,  gave  to  one  Hal.  T. 
Walker  a  power  of  attorney,  empowering  him  to  appear  in 
said  City  Court,  and  dismiss  said  garnishment  proceedings, 
instituted  in  plaintiff's  name  against  said  Chandler;  and 
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said  Walker,  on  the  22d  of  Sej)tember,  appeared  in  court, 
and,  producinjT  and  exhibiting  his  power  of  attorney  auth- 
orizing him  to  do  so,  made  a  motion  in  said  cause  to  dismiss 
said  suit  out  of  court ;  which  motion,  Messrs.  Richardson  A' 
Reese,  tae  attorneys  who  had  brought,  and  theretofore  con- 
ducted said  suit  for  plaintiff,  and  S.  G.  Pruett,  resisted,  on 
the  ground  that  plaintiff  had,  on  the  11th  of  August,  1892, 
assigned  to  said  Richardson  <fc  Reese  an  interest  in  said 
debt  against  the  defendant  in  attachment,  for  the  payment 
of  the  fees  for  services  rendered  by  them  to  him  in  said 
cause,  and  also  on  August  9,  1892,  by  assignment  to  said 
Pruett  for  a  valuable  consideration  of  the  remainder  of  the 
interest  of  plaintiff  in  said  suit  and  garnishment  process 
against  said  Chandler,  after  the  indebtedness  to  said  Rich- 
ardson &  Reese  for  fees  had  been  paid.  These  written  as- 
signments were  produced  and  read  to  the  court  Upon 
consideration,  on  the  23d  of  September,  1890,  the  court 
granted  said  motion  to  dismiss  said  garnishment  suit ;  and 
said  Richardson  &  Reese  and  Pruett  excepted  to  the  rulin*]^ 
of  the  court,  and  prosecute  this  appeal. 

Richardson  &  Reese,  for  appellants,  cited  Chisolm  r.  New- 
ton, 1  Ala.  371 ;  IVare  v.  Bmsef/,  70  Ala.  174 ;  Welch  v.  Maw 
(hrville,  1  "Wheaton,  *  233;  Lumpkh  ?;.  Phillips,  9  Porter,  98; 
Goodwifu  V.  Lloyd,  8  Porter,  257  ;  Holloivay  v.  Lowe,  7  Porter, 
988;  McCullam  v,  Coxe,  1  Dallas,  lo9;  Wheeler  v.  Wheeler, 
9  Cowen,  34 ;  Field  v.  Oxloy,  2  Dallas,  171  ;  Broivn  v.  Foster, 
4  Ala.  285;  Vicars  v,  Mooney,  6  Ala.  97;  Skinner  v.  Somes,  14 
Mass.  107;  Jessel  v.  fnsurance  Co.,  3  Hill,  N.  T.  88;  1  Amer. 
&  Eng.  Encyc.  Law,  844,  n.  3. 

ArRINGTON  &  GRAHA3I,  COTltra, 

HARALSON,  J. — There  are  many  assignments  of  error 
which  lie  beyond  the  dismissal  of  the  garnishment  suit 
against  H.  C.  Chandler,  as  debtor  to  Henry  Pearce,  the  de- 
fendant in  attachment.  These  are  based  on  rulings  connected 
with  the  garnishment  proceeding,  and  it  will  be  unnecessary 
to  consider  them,  since,  according  to  the  view  we  take  of  the 
case,  they  disappear,  with  the  errors  assigned  for  the  dis- 
missal of  that  suit. 

This  appeal,  let  it  be  noticed,  is  not  prosecuted  by  either 
of  the  parties  to  the  original  attachment  suit,  nor  by  either 
party  to  the  garnishment  proceeding,  but  by  Messrs.  Rich- 
ardson <fe  Reese  and  S.  G.  Pruett,  who  are  strangers  to  the 
record,  but  who  claim  to  be  the  owners  of  plaintiff's  cause 
of  action,  and  to  have  the  right  to  prosecute  it. 
Vol.  xoix. 
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It  may  be  stated  generally,  as  a  well  settled  principle,  that 
a  plaintiff  has  the  irt)8olute  ri^ht,  at  common  law,  to  discon- 
tinne  his  suit,  before  or  after  issue  joined,  and  without  the 
leave  of  the  court — 1  Am.  &Eng.  Encyc.  of  Law,  184;  Hawes 
on  Parties  to  Actions,  §  2.  In  White-  v.  Nance,  16  Ala.  345, 
it  was  held,  that  a  plaintiff  in  an  action  of  ejectment,  or  tres- 
pass to  try  titles,  may  dismiss  the  suit,  whenever  he  thinks 
proper.  In  the  opinion  rendered.  Judge  Dargan  said:  "It 
18  true,  a  suit  at  law  may  be  carried  on  by  one  who  is  bene- 
ficially entitled  to  the  money,  in  the  name  of  him  in  whom  is 
vested  the  legal  title,  and  a  court  of  law  will  protect  the 
rights  of  him  beneficially  interested,  and  will  not  permit  the 
pmintiff  to  dismiss  the  suit,  if  the  party  entitled  to  the  pro- 
ceeds of  the  recovery  will  indemnify  him  against  the  costs, 
to  which  he  maybe  subjected."  We  adhere  to  what  was 
there  said,  as  a  proper  practice  in  such  cases. 

We  are  not  informed  by  the  record  that  Messrs.  Eichard- 
son  &  Beese  and  Pruett  offered  to  indemnify  the  plaintiff 
against  the  costs  to  which  he  might  be  subjected  by  the 
further  prosecution  of  the  case,  and  we  are  to  presume  they 
did  not  Without  such  an  offer,  thej  had  no  right  to  resist 
the  dismissal  of  the  cause  by  plaintiff,  on  the  grounds  set 
up  by  them. 

There  remains  another  ground,  on  which  the  appeal  in 
this  case  can  not  be  sustained.  In  Brazier  v.  Tarver,  4  Ala. 
569,  it  is  said :  "We  think  it  very  clear,  that  when  a  suit  is 
once  dismissed,  at  the  instance  of  the  plaintiff  upon  the 
record,  the  correctness  of  the  proceeding  cannot  be  inquired 
into  upon  a  writ  of  error;  for  this  course  would  involve  the 
defendant  in  a  controversy,  in  which  he  has  taken  no  part, 
and  in  which  he  has  no  interest  We  do  not  doubt,  that  it 
is  the  duty  of  a  court  to  protect  the  rights  and  interests  of 
those  who  are  beneficially  interested  in  suits  or  chosen  in  ac- 
tion. Such  suitors  can  and*  ought  to  be  protected,  against 
the  improper  interference  of  the  plaintiff  on  the  record,  but 
the  only  mode  to  correct  erroneous  action  in  this  particular 
is  Tnanaamus.^^ 

The  action  of  the  court  below,  in  dismissing  said  garnish- 
ment suit,  so  far  as  appears,  was  without  error ;  and  the  cause 
being  improperly  here  on  appeal,  is  dismissed,  at  the  costs 
of  the  appellants,  as  to  the  appeal,  in  this,  and  in  the  court 
below. 

Dismissed. 
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Harmon  &  Son  v.  Siler. 

Action  against  Wife's  Executory  for  Goods  Sold  and  Delivered 

1.  When  action  lies  to  charge  wi/e^s  statutory  estate  for  necessaryJamU 
supplies. — Under  the  statutory  provisions  of  force  in  1884-88  (Code  ( 
1876,  ^^  2711-12 ;  Sess.  Acts  1880-81,  p.  36),  an  action  at  law  would  nc 
lie  against  the  personal  representative  of  the  deceased  wife,  to  charg 
her  statu torv  estate  with  the  price  of  articles  of  comfort  and  suppoi 
of  the  household  furnished  during  coverture. 

2.  Error  without  injury  in  rulings  on  evidence. — On  appeal  from 
judgment  of  non-suit,  this  court  will  not  consider  the  correctness  ( 
rulings  on  evidence  to  which  exceptions  were  reserved,  and  on  a< 
count  of  which  the  non-suit  was  taken,  when  the  record  shows  thi 
the  plaintiff  can  not  recover  in  any  event. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  Jno.  P.  Hubbard. 

This  action  was  brought  by  Harmon  &  Son,  suing  as 
partnership,  against  J.  F.  Pickett  and  W.  D.  Siler,  the  latt< 
being  sued  as  executor  of  the  last  will  and  testament  of  Mr 
D.  N.  Pickett,  the  deceased  wife  of  said  J.  F.  Pickett ;  an 
was  commenced  on  the  3d  September,  1889.  The  action  w« 
founded  on  accounts  for  goods  sold  and  delivered  by  plaii 
tiffs  to  said  Pickett  and  wife  during  the  years  1883-8d,  aD 
sought  a  personal  judgment  against  said  Pickett;  and  ital£ 
sought  to  subject  certain  lands,  alleged  to  have  belonged  I 
Mrs.  Pickett's  statutory  estate,  to  the  satisfaction  of  tl 
debt,  on  the  ground  tnat  the  goods  sold  were  articles  f( 
the  comfort  and  support  of  the  household,  for  which  tl 
husband  would  be  responsible  -at  common  law.     The  cod 

Slaint  alleged  that  Mrs.  Pickett  died  in  January,  1887. 
'.  Pickett  demurred  to  the  complaint,  on  what  grounds  tl 
record  does  not  show ;  and  the  demurrer  bein^  sustaine 
his  name  was  struck  out  as  a  defendant  by  amenoment.  Tl 
executor  then  demurred  to  the  complaint,  on  several  grounc 
which  were,  in  substance,  that  the  action  would  not  lie  i 
framed;  and  his  demurrer  being  overruled,  he  pleaded  tl 

f;eneral  issue,  the  statute  of  non-claim,  and   the   statute 
imitations  ;  on  which  pleas  issue  was  joined.     On  the  trif 
the  plaintiffs  reserved  several  exceptions  to  the  rulings 
the  court  on  questions  of  evidence,  and  in  consequence 
these  rulings  took  a  non-suit;  and  these  rulings  on  eviden' 
are  now  assigned  as  error. 
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Tompkins  &  Troy,  and  John  Gamble,  for  the  appellant, 
argued  the  several  assignments  of  error,  and,  on  application 
for  rehearing,  cited  Sess.  Acts  1880-81,  p.  36 ;  Ernst  Bros,  v. 
^HbZZ/«,  89  Ala.  638. 

Gardner  &  Wiley,  contra,  also  argued  the  assignments  of 
error,  and  insisted  that  the  action  could  not  be  maintained 
under  the  facts  alleged  and  proved. 

COLEMAN,  J. — The  complaint,  as  amended,  presents  a 
case  in  which  it  is  sought  to  subject  the  statutory  estate  of 
a  deceased  wife  to  the  payment  of  a  debt  contracted  during 
coverture,  for  the  purchase  of  articles  of  comfort  and  sup- 
port of  the  household  and  family,  and  for  which  the  husband 
would  be  liable  at  common  law,  by  suit  against  the  executor 
of  the  deceased  wife*  alone. 

The  liability  of  the  separate  estate  of  the  wife  to  such 
debts  is  purely  statutory.  The  only  judgment  which  the 
statute  authorizes,  so  far  as  it  affects  the  estate  of  the  wife, 
must  be  founded  on  proceedings  against  the  husband  and 
wife  jointly,  or  upon  a  judgment  against  the  husband  alone, 
followed  by  a  motion  against  the  wife.  The  estate  of  the 
wife  can  not  be  condemned  to  sale  for  the  satisfaction  of 
such  claim,  by  independent,  original  proceedings  against 
her  alone,  if  living,  or  her  estate,  if  she  oe  dead. — O'VatDwr 
V.  Chamberlain,  6§  Ala.  435. 

In  the  case  of  Rodders,  v  Braaeale,  34  Ala.  512,  it  was  de- 
clared, that  an  action  at  law  does  nofc  lie  against  the  admin- 
istrator of  a  deceased  wife,  to  charge  her  separate  estate 
with  the  payment  of  articles  of  comfort  and  support  of  the 
household,  furnished  during  coverture.  These  principles  of 
law  were  fully  recognized  in  the  case  of  Carter  v,  Wann,  45 
Ala.  346. 

It  is  unnecessary  to  consider  the  rulings  of  the  court  in 
regard  to  the  admissions  of  testimony,  or  the  legal  questions 
decided  relative  to  the  statute  of  non-claim,  as,  under  the 
averments  of  the  complaint,  and  the  undisputed  proof,  or 
facts  offered  to  be  proven,  plaintiff  can  not  possibly  recover 
in  this  action. 

Affirmed. 
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(On  application  for  rehearing.) 

COLEMAN,  J. — At  the  last  term,  a  decision  was  rendered 
in  this  case,  affirming  the  ruling  of  the  trial  couri  The 
conclusion  of  this  court  was  based  upon  previous  decisions 
construing  the  statute,  as  embodied  in  section  2711  of  the 
Code  of  1876,  which  declared  that  the  statutory  separate 
estate  of  the  wife  was  liable  "for  the  payment  of  articles  o; 
comfort  and  support  of  the  household  and  family  for  whicl 
the  husband  would  be  liable  at  common  law,"  &c.  Thij 
court  had  uniformly  held,  under  the  statute,  that  the  estate 
of  the  wife  could  not  be  subjected,  by  independent,  origina 
proceedings  against  the  wife  alone,  ii  living,  or  her  est-ate,  i 
she  be  de^.     The  authorities  are  cited  in  the  main  opinion 

Upon  the  application  for  a  re-hearing  the  point  is  made 
that  Dy  virtue  of  the  amendments  of  section  2711  of  the  Code 
supra,  by  act  approved  March  1st,  1881,  (Acts  of  1880-81,  p 
36),  the  personal  representative  of  the  wife  may  be  sued  u 
such  cases  alone,  although  the  husband  is  living. 

After  declaring  the  liability  of  the  separate  estate  of  tin 
wife,  section  2711  provided  for  the  enforcement  of  the  righ 
"against  the  husband  alone,  or  against  the  husband  and  wifi 
jointly."  The  amendatory  act,  after  setting  out  the  sectioi 
to  this  point,  adds  as  follows  :  "and  in  the  event  of  the  deati 
of  the  wife,  the  same  may  be  enforced  against  the  persona 
representative,  and,  if  the  husband  be  dead,  said  action  ma] 
proceed  against  the  wife  alone,"&c.  It  is  evident  there  i 
nothing  in  the  amendment  which  would  justify  any  change 
in  the  construction  of  the  statute  previously  placed  upon  i 
by  the  decisions  of  this  court,  wnich  held  that  the  actioi 
must  be  against  the  husband  alone,  or  against  the  husbanc 
and  wife  jointly.  The  amendment  expressly  provides  tha 
the  wife  may  be  sued  alone,  if  the  hmhand  be  dead,  but  ther 
is  no  express  provision  that  the  wife,  if  living,  may  be  suet 
alone,  if  the  husband  is  also  living.  It  would  be  a  strainer 
construction,  not  founded  upon  any  reason,  which  wouli 
authorize  the  suit  against  the  estate  of  the  wife  alone»  afte 
her  death,  and  would  not  authorize  it  against  her  in  life 
We  do  not  think  such  construction  was  intended  by  the  left, 
islature.  If  it  was  intended  to  make  the  estate  of  the  wif 
liable  at  all  events,  the  amendment  would  have  provider 
that  she  might  be  sued  alone  while  the  husband  was  living 
The  amendment  would  also  have  extended  to  the  followinj 
section  2712  of  the  Code  of  1876.  This  section  provides,  tha 
if  suit  be  brought  against  ^he  husband  alone,  and  executio] 
returned  "not  satisfied,"  then  the  wife's  property  may  b 
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subjected  to  sale  by  order  of  the  court,  upon  motion,  and  ten 
days  notice  in  writing  given  to  the  wife.  Section  2/12  is 
not  amended.  Section  2711,  as  it  originally  stood,  and  as 
amended,  provides  that  the  claim  may  be  enforced  by 
suit  against  the  husband  alone,  or  against  the  husband 
and  wUe  jointly.  If  the  suit  be  brought  against  the  hus- 
band alone  in  the  first  instance,  under  the  statute  as 
amended,  there  is  no  way  to  enforce  the  judgment  against 
the  wife  if  living,  except  by  virtue  of  section  2712,  unless 
the  operation  of  the  amendment  is  extended  to  section 
2712 ;  for,  under  this  section,  it  can  not  be  done  after  the 
death  of  the  wife. 

Looking  at  all  the  statutes  upon  the  subject,  and  constru- 
ing them  together,  which  we  feel  justified  in  doing  under 
the  terms  of  the  amendment,  we  adhere  to  the  conclusion 
reached  in  our  former  opinion,  in  holding  that  the  statute 
does  not  authorize  an  original  suit  against  the  personal  rep- 
resentative of  the  deceased  wife  alone,  the  husband  living, 
to  enforce  contracts  of  this  character. 

The  judgment-entry  shows  a  ruling  of  the  court  upon  de- 
murrers. The  demurrers  are  not  set  out,  and  we  do  not 
know  the  causes  of  demurrer  assigned.  IVf oreover,  there  is 
no  assignment  of  error  upon  the  ruling  of  the  court  in  this 
respect. 

Affirmed. 


Osborn  v.  Johnson  Wall  Paper        w 


Company. 

Action  by  Contractor  and  Material-man^  to  enforce  Statutory 

Lien. 

1.  Notice  before  filing  claim  of  lien;  constitutional  prQvision  as  to  laws 
impairing  remedy  for  enforcement  of  contracts. — The  provision  contained 
in  the  act  approved  February  12,  1891,  requiring  ten  days  notice  to 
be  given  by  a  person  claiming  a  mechanic's  or  material-man's  lien  be- 
fore filing  his  claim  of  lien  (Sess.  Acts  1890-91,  p.  578,  §  5),  applies  to 
liens  claimed  under  contract  made  prior  to  the  passage  of  the  statute, 
the  work  not  having  been  commenced  in  this  case  until  after  its  pass- 
age ;  and  this  application  of  the  statute  does  not  make  it  offena  the 
constitutional  provision  prohibiting  laws  Impairing  the  obligation  of 
contracts  or  the  remedy  for  their  enforcement. 
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Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  B.  Head. 

This  action  was  brought  by  the  Johnson  Wall  Paper  Con 
pany,  a  private  corporation,  against  J.  A.  Osborn ;  was  con 
menced  m  a  justice's  court,  on  the  3d  June,  1891,  and  sougl 
to  enforce  a  statutory  lien  on  certain  propertjr  belonging  i 
the  defendant,  which  was  particularly  described,  for  wor 
done  on  it  and  materials  furnished  by  plaintiff  as  an  origins 
contractor.  The  complaint  claimed  $61.50,  with  intere( 
from  February  25th,  1891,  as  due  and  owing  by  defendai 
to  plaintiff,  for  work  done  and  materials  furnished  unde 
contract  between  the  parties  made  on  the  1st  February,  189! 
for  building  and  improvements  on  the  lot  described ;  and 
alleged  that  a  claim  for  a  statutory  lien  was  duly  filed  in  tli 
office  of  the  probate  judge  of  Jefferson  within  two  montl 
after  the  indebtedness  had  accrued.  There  was  no  demurrc 
to  the  complaint.  The  defendant  filed  two  pleas :  (1)  iht 
the  work  was  so  badly  done  it  was  worthless ;  and  (2)  "thf 
the  ten  days  notice  required  by  law  that  he  looked  to  tb 
property  mentioned  in  said  complaint  for  the  payment  ( 
said  work  or  improvements  was  not  given  to  defendant,  hi 
agent  or  architect,  nor  left  at  his  residence,  and  henc 
plaintiff  has  no  lien  on  said  property."  The  plaintiff  too 
issue  on  the  first  plea,  and  demurred  to  the  second,  on  th 
ground  that  "the  contract,  for  the  work  for  which  a  lien  i 
claimed  under  the  complaint,  was  made  before  the  passag 
of  the  law  requiring  ten  days  notice,  as  set  out  and  referre 
to  in  said  second  plea,  to-wit,  February  1, 1891,  and  said  te 
days  notice  was  never  required  under  the  law  in  force  whe 
said  contract  was  made."  The  court  sustained  the  demurre 
and  the  cause  was  tried  on  the  issue  joined  on  the  first  ple£ 
a  jury  being  waived  by  consent,  and  the  cause  submitted  t 
the  decision  of  the  court 

On  the  trial,  the  evidence  showed  that  the  contract  b( 
tween  the  parties  was  made  on  the  1st  February,  1891 ;  thi 
the  work  was  to  be  done  for  $61.50,  and  was  to  be  a  "a  firsi 
class  job ;"  that  the  work  was  commenced  after  the  12t 
February,  and  finished  about  the  17th.  The  plaintiff's  ev 
dence  tended  to  show  that  the  work  was  "a  first-class  job ; 
and  that  plaintiff  complied  with  all  the  provisions  of  th 
law  giving  and  regulating  the  lien  of  mechanics  and  m&U 
rial-men,  as  it  existed  prior  to  February  12th,  1891 ;  an 
plaintiff  read  in  evidence  a  paper  written  by  defendai 
ninety  days  after  the  completion  of  the  work,  in  w^hich  h 
promised  to  pay  for  the  same.  The  defendant's  evideno 
tended  to  show  that  the  work  was  not  well  done — that  som 
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of  the  paper  came  loose  from  the  wall  within  ninety  days 
after  it  was  put  on ;  and  he  proved,  also,  "that  plaintiffs  did 
not  give  notice  to  him^  his  agent  or  architect,  ten  days  be- 
fore filing  his  lien,  that  plaintiff  looked  to  his  lien  on  said 
house  for  the  payment  of  his  said  claim  against  defendant" 
This  being  substantially  all  the  evidence,  the  court  rendered 
judgment  for  the  ^aintiff,  and  declared  a  lien  on  the  prop- 
erty as  claimed.  The  defendant  excepted  to  this  judgment, 
and  he  here  assigns  it  as  error,  together  with  the  ruling  on 
the  demurrer  to  his  second  plea. 

BuLGEB  &  Heflin,  for  appellant. — The  law  now  of  force, 
and  which  was  in  force  when  the  work  was  done  which  is 
the  basis  of  this  action,  requires  ten  days  notice  to  be  given 
before  filing  claim  of  lien ;  and  it  is  admitted  that  this  no- 
tice was  not  given.  As  applied  to  this  case,  the  law  is  not 
obnoxious  to  constitutional  objections. 

Wade  &  Vaughan,  contra,  cited  Chandler  v.  Hanna, 
73  Ala.  393;  Plumb  v.  Sawyer,  21  Conn.  351 ;  96  U.  S.  595; 
44  Wis.  652 ;  3  Harr.  Del.  344. 

HARALSON,  J. — The  only  question  presented  for  our 
review  in  this  appeal  is,  whether  the  claim  of  the  plaintiff 
for  a  lien  must  nave  been  asserted  under  the  mechanics'  and 
material-men's  lien  law,  as  amended  by  act  of  February 
12,  1891  (Acts  of  1890-91,  p.  578),  or  under  the  law  of  Code 
as  it  stood  before  the  amendment.  That  said  act  was  a 
mere  amendment  of  the  former  law,  and  not  a  repeal  of  the 
old  and  the  adoption  of  a  new  system  on  that  subject,  we 
have  had  occasion  at  this  term  to  decide. — Birmingham 
Building  &L.  Asso.  v.  Maydt  Thomas  Hardware  Co.,  ante,  p.  276, 
and  Colby  v.  St  James  {Colored)  M.  E.  Church,  ante,  p.  259. 
If  the  former,  and  not  the  amended  statute  applies,  it  is 
conceded  the  plaintiff  was  entitled  to  the  declaration  and 
enforcement  of  a  lien  as  awarded  by  the  court;  but,  if  by  the 
latter,  the  ruling  and  judgment  of  the  court  are  erroneous. 

The  repeal  of  a  number  of  the  s&ctions  of  the  Code,  and 
their  substitution  by  said  amendatory  act,  was  an  enlarge- 
ment of  the  rights  of  mechanics  and  material-men,  and  was 
designed  to  make  a  better  and  more  perfect  system  of  laws 
on  that  subject,  and  not  to  take  away,  or  render  less  valuable, 
the  remedies  for  the  enforcement  of  such  statutory  liens. 

The  onlv  point  of  controversy  grows  out  of  section  5  of 
the  amenctatory  act, — the  plaintiffs  contention  being,  that  a 
new  right  of  duty  was  therein  prescribed,  which  impaired 


Digitized  by  VjOOQiC 


312 


SITPBEME  COUBT 

[Osborn  v.  Johnson  Wall  Paper  Co.] 


[Nov.  Term, 


his  contract  and  lien,  and  was,  therefore,  void  as  to  him, 
leaving  him  for  the  assertion  of  his  rights  under  the  former 
statute ;  and  that  of  the  defendant,  that  said  section  did  not 
have  any  such  effect,  and  plaintiff  was  bound  to  pursue  the 
remedy  supplied  under  the  amended  law,  which  he  did  not 
do,  and,  therefore,  lost  his  lien. 

A  builder's  and  mechanic's  lien,  as  has  been  everywhere 
held,  is  of  purely  statutory  origin.  Its  character,  operation 
and  extent  must  be  ascertained  by  the  terms  of  the  statute 
creating  and  defining  it.  While  every  lien  of  this  kind  has 
a  contract  as  its  foundation,  it  is  created  rather  by  the  law 
than  by  the  contract  of  the  parties,  is  analogous  to  the 
vendor  s  lien  for  the  purchase-money  of  land,  and  is  based 
on  a  like  reason — that  it  is  unconscionable  for  a  vendee  to 
retain  the  vendor's  property  and  not  pay  the  price  he  agreed 
to  pay  for  it.  It  is  the  work  of  mecnanics  and  laborers  or 
materials  furnished  by  them  and  others,  by  which  value  is 
added,  or  supposed  to  be  added  to  property,  which  in  all 
good  conscience  the  pioprietor  ought  to  pay  for,  which  con- 
stitute the  foundation  of  the  lien  under  the  statute. — Cope- 
land  V.  Kehoe,  67  Ala.  597 ;  Chandler  v.  Hanna,  73  Ala.  391; 
Wadsworth  v.  Hodge,  88  Ala.  503 ;  Phillips  on  Mechanic's 
Liens,  §  1. 

In  keeping  with  these  principles,  we  have  uniformly  held, 
that  in  order  to  avail  himself  of  this  right  and  remedy,  the 
lienor  must  comply  substantially  with  the  requisitions  of 
the  statute,  in  respect  to  filing  a  just  and  true  account  of  the 
demand,  properly  verified,  in  the  office  of  the  judge  of  pro- 
bate, within  the  time  required.  It  must  be  perfected  in  the 
manner  authorized.  The  jurisdiction  and  the  remedy,  being 
prescribed,  can  be  exercised  and  pursued  only  in  the  tribu- 
nals and  in  the  mode  provided  by  the  statute. — Chandler  r. 
Hanna,  supra ;  Globe  Iron  R,  dt  C,  Co,  v,  Thatcher,  87  Ala. 
458 ;  Phillips  on  Mechanics'  Liens,  §  21 ;   1  Jones  Liens, 

The  authorities  hold,  also,  thai  a  statute  creatinja;  a  lien 
may  be  modified  or  repealed  by  statute,  the  only  difference 
between  them  being,  as  to  the  effect  such  changes  or  repeals 
may  have  on  existing  contracts.  In  Curry  v.  Landers,  35  Ala. 
280,  for  instance,  this  court  said,  that  the  constitutional 
power  of  the  legislature  to  abrogate  a  lien  upon  real  estate 
given  by  the  preexisting  law,  by  the  repeal  of  the  law,  is  a 
conceded  question,  and  that  it  regarded  the  exercise  of  such 
a  power  by  the  legislature  as  affecting  the  remedy  onlv,  and 
not  as  impairing  the  obligation  of  the  contract     Tfo  the 
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same  effect  are  Martin  v.  Hewtif,  44  Ala.  435,  and  Ex  parte 
Pollard,  40  Ala.  88,  and  authorities  in  those  cases. 

These  decisions  were  nnder  the  constitutions  of  this 
State,  prior  to  our  present  constitution,  which,  in  addition 
to  the  prohibition  in  former  constitutions,  against  the  right 
of  the  State  to  pass  a  law  impairing  the  obligation  of  con- 
tracts, contains  the  provision,  that,  "There  can  be  no  law 
of  this  State  impairing  the  obligation  of  contracts,  by  de- 
stroying or  impairing  the  remedy  for  their  enforcement" 
Art.  Ill,  §  56. 

We  have  examined  and  collated  the  decisions  of  the  Su- 
preme Court  of  the  United  States  bearing  on  the  construc- 
tion of  this  clause  of  our  constitution,  and  our  conclusions 
are,  as  drawn  from  those  decisions,  that  a  remedy  subsisting 
in  a  State  when  and  where  a  contract  is  made  and  is  to  be 

}>erformed,  is  a  part  of  the  obligation,  and  any  subsequent 
aw  of  the  State  which  so  affects  that  remedy,  as  substan- 
tially to  lessen  the  value  of  the  contract,  is  forbidden  by 
the  constitution,  and  void ;  that  if  a  particular  form  of  pro- 
ceeding is  prohibited,  and  another  is  left  or  provided, 
which  affords  an  effective  and  reasonable  mode  of  enforc- 
ing the  right,  the  obligation  is  not  impaired ;  that  the  leg- 
islature has  the  control,  and  may  enlarge,  limit  or  fJter 
modes  or  proceedings  and  forms  to  enforce  a  contract, 
provided  it  does  not  aeny  a  remedy,  or  so  embarrass  it  with 
conditions  and  restrictions  as  seriously  to  impair  the  right ; 
that  the  remedies  for  the  enforcement  of  obligations  which 
exist  when  the  contract  was  made,  must  be  left  unimpaired 
by  the  legislature,  or,  if  they  are  changed,  a  substantial 
equivalent  must  be  provided. — Edioards  v.  Williamson,  70 
Ala.  145,  Edtoarda  v.  Kirkaey,  96  U.  S.  600 ;  Tennessee  v. 
Sneed,  96  U.  S.  74;  Kringv.  Missouri,  107  U.  S.  233 ;  Antoni 
V.  Oreenhow,  107  U.  S.  798;  MoMle  v.  Watson,  116  U.  S.  305; 
Seih&i^t  17.  Lemis,  122  U.  S.  284;  Denny  v.  Bennett,  128  U.  S. 
495. 

The  5th  section  of  the  amendatory  act  of  1890-91,  reads, 
"That  any  person  holding  claims  under  this  statute,  shall 
give  notice  to  the  owner  or  proprietor,  his  agent  or  architect 
ten  days  before  filing  his  lien,  giving  the  amount  of  his  claim, 
and  that  he  looks  to  his  lien  on  the  building,  improvement 
article  or  utility,  for  the  payment  of  his  claim ;  provided., 
that,  if  such  notice  is  left  at  the  residence  or  place  of  busi- 
ness of  the  owner  or  proprietor,  his  agent  or  architect,  it 
shall  be  deemed  a  full  eompliance  with  this  section."  This 
section  does  not  impair  tne  remedy  for  enforcing  a  lien 
growing  out  of  a  contract  made  before  the  enactment  of 
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the  amendatory  act,  or  lessen  the  value  of  the  contract  o] 
which  it  is  based,  in  any  degree.  The  remedy  is  as  perfec 
as  before.  The  object  of  this  section,  was  not  to  diminish 
the  rights  of  the  lienor  under  the  law,  but,  without  doin 
so,  to, require  justice  to  be  done  to  the  proprietor,  to  sav 
him  loss  and  damage.  With  such  a  notice  as  here  pn 
scribed,  the  proprietor  might  retain  from  the  contractor  an 
save  himself,  and  pay  on  demand  or  notice,  without  cost  an 
litigation,  and  this  with  as  complete  and  unimpaired 
remedy  as  the  contractor  enjoyed  before. 

The  court  erred  in  sustaining  plaintiff's  demurrer  to  th 
2d  plea,  and  in  rendering  judgment  for  plaintiff  below. 

Beversed  and  remanded. 
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Western    Union   Telesrraph   Co.  t 
Cunningrham. 

Action  for  Damages  for  Delayed  Telegram, 

1.  General  demurrers. — When  the  complaint  contains  a  substantii 
cause  of  action,  this  court  will  not  consider  a  general  demurrer  to  i 
which  is  forbidden  by  the  statute,  (Code.  4  26^). 

2.  Damages  for  mental  anguhh  caused  by  negligent  failure  to  Iran 
mil  telegram. — Plaintiff  having  sent  a  telegraphic  message  to  h 
brother^s  wife  in  a  distant  town,  inquiring  about  the  condition  of  h 
mother,  who  was  very  ill,  and  asking  for  an  immediate  answer,  an 
his  brother  replying  to  the  message;  he  may  recover  damages  for  h 
mental  anguish  and  distress  on  account  of  negligent  delay  in  ti: 
transmission  of  the  reply  message,  which  prevented  his  arrival  at  h 
mother's  bedside  until  several  hours  after  her  death. 

3.  Waiver  of  cash  payment  for  telegram;  limitation  of  agenVs  authnrit 
If  the  agent  of  the  telegraph  company,  receiving  the  reply  messafi 
for  transmission  at  night,  promised  to  wait  until  the  next  mornir 
for  payment  of  the  charee.  the  company  can  not  defend  an  action  f( 
damages  on  account  of  delay  in  its  transmission,  on  the  ground  thi 
the  agent  had  no  authority  to  make  such  promise,  unless  it  is  show 
that  the  person  sending  the  message  had  notice  of  his  want  of  ai 
thority. 

4.  Punitive  damages.— If  the  agent  of  the  telegraph  company,  r( 
ceiving  the  reply  message  for  transmission,  knew  the  urgent  necessil 
for  promptness  in  forwarding  it,  but  delayed  to  send  it  off  until  t\ 
next  morning,  it  is  a  question  for  the  jury  to  decide  whether  this  wi 
not  such  gross  negligence  as  evinces  an  utter  disregard  of  the  fee 
ings  and  rights  of  the  plaintiff;  and  if  they  so  determine,  they  mt 
award  punitive  damages. 

6.  Damages  not  excessive. — The  award  of  $500  as  damages  by  the  jui 
can  not  be  considered  excessive,  when  the  plaintiff  was  prevented  fc 
the  delay  from  reaching  his  mother's  bedside  until  after  her  deal 
and  the  evidence  shows  such  gross  negligence  as  would  have  autho 
ized  the  jury  to  give  punitive  damages. 

Vol.  xoix. 
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Appeal  from  the  City  Court  of  Gadsden. 

Tried  before  the  Hon.  John  H.  Di9QUE, 

This  action  was  broi^htby  O.  T.  Oimningliam  against  the 
appelant  corporation,  to  recover  damages  for  the  defend* 
ant's  failure  to  transmit  to  him,  with  proper  dispatch,  a  tele- 
graphic message  in  reply  to  one  which  he  had  sent,  by 
which  delay  he  was  prevented  from  reaching  the  bedside 
of  his  dving  mother  before  her  death.  The  complaint 
averred  that  the  defendant  "negligently  and  carelessly  failed 
to  send  and  deliver  said  reply  message  until  the  next  day 
after  it  was  received,"  and  that,  "by  reason  of  defendant's 
gross  and  willful  negligence  in  transmitting  and  delivering 
said  message  to  him,  plaintiff  was  caused  much  painful 
anxiety  and  distress  of  naind,  and  by  reason  of  said  omis- 
sion of  duty  was  prevented  from  seeing  his  mother  in  her 
last  illness  before  ner  death.''  The  opinion  states  the  other 
averments  of  the  complainant.  The  defendant  demurred  to 
the  complaint,  (1)  "because  it  shows  on  its  face  that  plain- 
tiff has  no  cause  of  action;  and  (2)  "because  it  does  not 
show  a  case  in  which  plaintiff  is  entitled  to  recover  damages 
for  mental  anguish  and  suffering."  The  court  overruled 
the  demurrer,  and  the  cause  was  tried  on  issue  joined, 
resulting  in  a  verdict  for  plaintiff  for  $500.  The  errors  as- 
signed are,  the  overruling  of  the  demurrers  to  the  complaint, 
the  refusal  of  two  charges  asked  by  defendant,  and  the 
overruling  of  a  motion  to  set  aside  the  verdict  and  grant  a 
new  trial 

Denson  &  Tanner,  for  appellant,  cited  W.  U.  Tel.  Co.  v. 
Wilsmy  93  Ala.  32 ;  Wilkinson  v.  Searcy,  76  Ala.  116  \R  & 
D,  BaUroad  Co.  v.  Vancey  93  Ala.  144 ;  Ensley  Railway  Co.  v. 
Chetcningy  93  Ala.  24;  A.  G.  S.  Railroad  Co.  v.  Mc Alpine,  75 
Ala.  120;  £.  T.  V.  &  Go.  R.  R.  Co.  v.  Bayliss,  77  Ala.  436. 

J.  A.  BiLBBO,  contra,  cited  Code,  §  2690 ;  Kennan  &  Bro.  v. 
W.  U.  Tel  Co.  92  Ala.  399 ;  W.  U.  Tel  Co.  v.  Henderson,  89 
Ala  510;  Wadsworth  v.  W.  U.  Tel  Co.,  86  Tenn.  695,  or  6 
Amer.  St  864;  1  Sutherland  on  Damages,  734:  Cohb  v.  Ma- 
hone  &  Collins,  92  Ala.  630 ;  2  Thompson  on  New  Trials,  §2397. 

HEAD,  J. — The  complaint  alleges  that  plaintiff,  whose 
mother  was  at  the  time  very  ill  at  or  near  Bluff  Ci^,  Ten- 
nessee, sent  by  the  defendant  telegraph  company,  on  the 
evening  of  April  5th,  1890,  from  Attalla,  Ala.,  to  his  sister-in- 
law  at^luff  City,  a  telegraphic  message,  as  follows :  "How 
is  ma?    Answer  at  once ;"  that  this  message  was  promptly 
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transmitted  and  delivered  to  plaintiff's  brother  at  Bluff  Cit; 
about  an  hour  afterwards,  who  at  once  replied  as  follow! 
"No  better  this  morning,  iDut  little  hopes  of  recovery ;"  th 
this  reply  was  given  to  defendant,  to  be  forwarded  immed 
ately,  which  defendant  promised  to  do,  but  negligently  ai 
carelessly  failed  to  do  until  the  next  day  after  it  wasreceivec 
that  plaintiff,  on  receiving  the  reply,  at  once  went  to  h 
mother,  and  on  reaching  her  bedside  found  she  had  bee 
dead  several  hours.  The  complaint  alleges  that,  if  defendai 
had  promptly  transmitted  and  delivered  his  brother's  me 
sage,  he  would  have  reached  his  mother  several  hours  befoi 
her  death;  that  by  reason  of  the  failure,  &c.  plaintiff  suffere 
painful  anxiety  and  distress  of  mind,  &c. 

The  defendant  interposed  demurrers  to  this  com  plaint,  ba 
if  the  complaint  contains  a  substantial  cause  of  action,  ^ 
can  not  consider  them,  for  the  reason  that  they  are  gener; 
demurrers  forbidden  by  the  statute. — Code,  §  2690. 

The  principle  is  settled  by  our  decisions,  that  the  sende 
of  a  message,  between  whom  and  the  company  there  is  i 
contractual  relation  in  reference  to  its  transmission,  can  D( 
maintain  action  for  damages  for  mental  anguish  suffered  l 
him  by  reason  of  a  negligent  failure  to  transmit  the  messag 
W^8t  Un.  Tel  Co.  v.  ml8on,93  Ala.  32,  and  cases  thei 
cited.  We  are  of  opinion,  the  present  complaint  disclose 
that  relation  between  the  plaintiff  and  the  defendant  TI 
message  which  the  plaintin  sent  to  his  sister-in-law,  in  leg 
effect,  if  she  had  acted  under  it,  constituted  her  his  a^entl 
obtain  for  him  the  necessary  information  as  to  the  condition  ( 
his  mother,  and  communicate  the  samfe  to  him,  at  his  e: 
pense.  The  defendant  transmittedanddelivered  this  messag 
and  knew  its  import ;  knew  the  service  was  to  be  perforine 
by  het,  for  the  use  and  benefit  of  the  plaintiff,  and  at  h 
special  request.  The  brother  received  the  message,  and  xxi 
dertook  to  perform,  and  did  perform  the  service,  in  the  plac 
of  the  sister-in-law ;  and  it  is  alleged  the  defendant  receive 
from  him  the  reply,  and  agreed  to  send  it  It  was  competei 
^or  the  plaintiff  to  ratify,  and  he  did  ratify,  this  substitutio 
of  the  brother  for  the  sister-in-law  in  the  performance  of  th 
service ;  and  the  defendant,  knowing  all  the  facts,  and  havio 
received  the  reply  from  the  brother,  and  agreed  to  send  i 
can  not  be  heard  to  complain  that  the  agency  was  not  pei 
formed  by  the  sister-in-law.     We  think,  therefore,  the  con 

Slaint  shows  a  substantial  cause  of  action  for  the  recovery  c 
amages  for  the  breach  of  a  contract  made  with  the  plainti 
to  transmit  and  deliver  the  reply  message ;  and,  in  aggravj 
tion  of  the  damage  naturally  resulting  from  that  bread 
Vol.  xoix. 
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which,  in  this  case,  is  merely  nominal,  special  damages  for 
mental  anguish,  if  any  resulted,  may  be  recovered. 

The  evidence  shows  that  the  delivery  of  the  reply  message 
to  the  agent  of  the  defendant,  if  that  delivery  occurred  ac- 
cording to  the  plaintiff's  version,  was  not  accompanied  by 
payment  of  the  toll,  or  reward;  the  plaintiff's  testimony 
tending  to  show  that  the  agent  agreed  to  accept  payment 
next  morning,  when  it  would  be  more  convenient  to  make 
the  necessary  change.  The  agent,  King,  testified :  ''The  rules 
of  the  company  did  not  allow  me  to  credit  any  body.  I  had 
no  instructions  to  credit  any  body.  Cash  must  be  paid  be- 
fore message  is  sent."  The  evidence  shows  that  he  was  the 
operator  in  charge  of  the  defendant's  office  at  Bluff  City.  It 
was  his  duty  to  transact  generally  the  telegraph  business  of 
the  defendant  at  that  place.  He  was  therefore  a  general 
agent  for  that  purpose.  There  is  no  evidence  tending  to 
show  that  plaintiff,  or  his  agent,  the  brother,  knew  of  any 
limitation  imposed  by  the  company,  upon  the  authority  of 
its  agent  to  contract  for  the  sending  of  a  message  without 
prepayment  of  thetoll.— Z^m^m/fe  Coffin  Co.  v.  StotceSy  78  Ala. 
372;  1  Am.  &  Eng.  Encyc.  Law,  350';  Wheeler  v.  McOuire,  86 
Ala.  398.  If  therefore  it  be  true,  as  the  plaintiff's  evidence 
tends  to  show,  that  the  agent  waived  the  payment  until  the 
next  day,  and  accepted  the  message  and  agreed  to  send  it  at 
once,  the  defendant  can  not  avail  itself  of  private  instruc- 
tions, not  known  to  the  plaintiff,  forbidding  the  agent  so  to 
aci — Authorities  supra. 

Inasmuch  as  the  plaintiff's  evidence  tends  to  establish 
the  material  allegations  of  the  complaint,  the  general  charge 
requested  by  the  defendant  was  properly  refused. 

Charge  number  one  requested  bv  the  defendant,  raises  the 
question,  whether,  as  a  matter  of  law,  upon  the  effect  of  the 
whole  evidence,  the  plaintiff  might  recover  punitive  damages. 
We  are  of  opinion  that  was  a  question  for  the  jury.  The 
telegram  disclosed  that  plaintiff's  mother  was  very  ill,  with 
little  hope  of  her  recovery.  It  was  in  reply  to  plaintiff's 
message  requesting  the  information  at  once,  ^rlaintiff's 
brother  testified  that  he  said  to  the  operator  that  he  wanted 
the  message  to  go  at  once,  and  he  promised  that  it  should. 
These  facts  suggested  urgent  necessity  for  the  utmost  prompt- 
ness and  dispatch  on  the  part  of  the  defendant  If,  under  these 
circumstances,  as  the  plaintiff's  evidence  tends  to  show,  the 
message  was  received  by  the  defendant  for  transmission,  and 
was  detained  from  one  day  until  the  next,  we  think  it  was 
properly  left  to  the  jury  to  determine  whether  such  failure  was 
or  not  so  grossly  negligent  as  to  evince  an  utter  disregard  of  the 
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rights  of  the  plaintiff.  If  such  was  its  character 
fht  properly  have  awarded  punitive  damages 
was  properly  refused. 

iked  to  review  the  ruling  of  the  City  Court  re 
ion  for  a  new  trial.  The  grounds  of  the  motioi 
n  in  argument  are,  1st,  that  the  verdict  was  con 
evidence  ;  2d,  that  the  damages  awarded  were 

clear,  under  the  evidence,  that  we  can  not  dis 
ing  of  the  court  on  the  first  ground  of  the  mo 
iestimony  of  plaintiff's  brother  is  positive  anc 
lat  the  message  was  delivered  by  him,  on  th( 
5th  of  April,  to  King,  the  operator,  in  person 
(d  to  send  it  at  once.  On  the  contrary,  the  testi 
ig  is  positive  and  emphatic,  that  the  message 
led  to  him  in  person,  but  was  sent  to  him  by  the 
iris,  atnan  young  in  the  office  ;  that  he  refused  tc 
ransmitit,  because  not  accompanied  by  paymem 
mtil  the  next  taorning,  when  plaintiflTs  brothei 
j  office  and  paid  the  toll.  King's  version  of  the 
s  corroborated  by  Davis.  These  witnesses  were 
iry,  who  had  the  opportunity  of  observing  theii 
d  determining  more  intelligently  than  we  can  whc 
titled  to  credit.  Moreover,  the  proof  is  undis 
be  house  of  plaintiff's  brother,  where  the  mes 
tten,  and  where  he  could  at  once  be  founds  wat 
rds  from  the  telegraph  office.  Taking  the  de 
dence  as  presenting  the  true  version,  Davis  wai 
fointed  by  King  to  deliver  the  plaintiff's  message 
Davis  delivered  it,  and  received  from  plaintiffs 
reply,  with  the  request  that  it  be  transmitted  ai 
B  statement  that  he,  the  sender,  would  call  nexi 
1  pay  for  it.  Davis  carried  it  to  the  office,  anc 
King,  making  known  the  sender's  request  Ii 
irgent  nature  of  the  message,  and  the  very  shorl 
sender  then  was  from  the  office,  it  was  clearlj 
to  have  notified  the  sender  of  his  unwillingnest 
message  without  prepayment  of  the  toll,  so  a£ 
Q  the  latter  an  opportunity  to  comply  with  the 
bis  duty  he  ignored,  and  left  the  sender  to  re 
mce  upon  the  oelief  that  the  message  had  beei 
Qsmitted.  This  was,  in  our  judgment,  of  itself 
the  right  to  demand  prepayment,  and  it  was 
to  have  sent  the  message* 
}iff's  actual  damages  in  this  case  were  alone  sus- 
)  mental  anguish  he  suffered  by  reason  of  nol 
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reaching  his  mother's  bedside  before  her  death.  The  law 
fixes  no  standard  by  which  to  measure  such  damages,  except 
the  application  to  the  peculiar  circumstances  of  the  case  of 
the  sound  judgment  and  discretion  of  the  jury,  and  their 
just  and  impartial  determination  of  what  sum  is  fair  and 
right  to  be  awarded.  The  jury  in  the  present  case  awarded 
five  hundred  dollars.  In  this  sum  they  may  lawfully,  as  we 
have  said,  have  included  damages  by  way  of  punishment 
The  amount  is  not  so  great  that  we  can  say  it  is  manifestly 
unjust  or  oppressive,  and  we  must,  therefore,  treat  the  ver- 
dict as  not  an  improper  exercise  of  the  discretion  of  the 
jury. 

The  judgment  of  the  City  Court  is  affirmed. 


Giddens  v.  Bollinsr*  |if~^ 

Bili  in  Equity  ^or  Cancellation  of  Mortgage.  v^  40B 

1.  Mortgage  of  homestead;  acknowledgment  hy  wife;  conclusiveness  of  ii5_^l 
officer's  certificate.—\\h^n  a  mortgage,  or  other  alienation  of  the  home-  9i'm\ 
stead,  is  signed  by  husband  and  wife,  and  a  certificate  of  acknowledg-  126  8i7l 
ment,  ii^due  form,  is  ap  ended  to  it  by  an  officer  authorized  to  take  99  3l9j 
it,  the  certificate  is  conclusive  as  to  the  facts  stated,  unless  impeached  J2L^I 
by  proof  of  fraud  or  duress,  in  which  the  grantee  participated,  or  of 
which  he  had  knowledge  or  notice  before  he  parted  with  the  consid- 
eration ;  but,  if  there  was  in  fact  no  appearance  before  the  officer,  or 

no  acknowledffmekit  whatever  before  him,  that  fact  may  be  shown  in 
avoidance  of  tne  certificate,  and  it  renders  that  instrument  void,  even 
if  the  grantee  is  a  purchaser  for  value  without  notice 

2.  Offer  to  do  equity, — When  a  mortgage  is  given  for  money  bor- 
rowed, and  the  mortgagor  afterwards  seeks  to  cancel  it  as  a  cloud  on  his 
title,  on  account  of  defects  in  its  execution  or  acknowledgment,  he 
must  offer  in  his  bill  to  do  equity  by  refunding  the  money,  with  law- 
ful interest. 

Appeal  from  the  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  John  A.  Foster. 

The  facts  in  this  cause  were  thus  stated  by  Haralson,  J. : 

"The  bill  in  this  case  was  filed  by  the  appellant  against 
the  appellee,  on  the  2d  of  January,  1890.  It  sets  out  that 
complainant  was  the  owner  in  fee  of  1436  acres  of  land — 
which  is  particularly  described — ^lying  and  being  in  the 
county  of  Pike  in  this  State ;  that  he  is,  and  has  been  for 
about  twenty  years  past,  a  married  man,  the  head  of  a  fam- 
ily, and  resides  on  tne  lands  described,  with  his  family,  as 
tneir  homestead,  and  was  residing  therepn  at  the  date  01  the 
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mortgage  he  executed  on  said  lands  to  the  defendant,  here 
inafter  referred  to ;  that  on  the  14th  day  of  February,  188J 
he  executed  a  mortgage  on  said  lands  to  the  defendant,  t 
secure  an  indebtedness  of  $7,500,  evidenced  by  his  promissor 
note  for  that  sum,  bearing  even  date  with  the  mortgage 
that  there  \fa8  included  in  the  mortgage  excessive  usuriou 
charges,  which  were  unjust ;  that  his  wife,  Mrs.  Martha  i 
Giddens,  refused  to  sign  said  mortgage,  and  never  in  fa( 
signed  the  same,  and  never  authorized  any  person  for  he 
and  in  her  stead  to  sign  it,  and  never  acknowledged  it  betoi 
any  officer,  separate  and  apart  from  her  husband,  in  tb 
manner  required  by  law  to  alienate  her  homestead.  Con 
plainant  claims,  as  he  is  advised,  that  the  mortgage  has  d 
binding  force  upon  the  realty  therein  described,  and  is  al 
solutely  void ;  but,  if  he  is  mistaken  in  that,  he  avers  ihi 
it  is  void,  as  to  his  homestead  of  160  acres,  and  the  appui 
tenances  thereon,  not  exceeding  $2,000  in  value ;  and  he  s( 
lects  and  describes  the  particular  160  acres  of  land,  out  ( 
the  whole  tract,  which  he  claims  to  be  exempt  to  him  as  h: 
homestead,  free  from  any  binding  force  of  said  mortgag 
He  also  avers  that  the  mortgage  is  outstanding,  has  bee 
recorded  in  the  office  of  the  Probate  Court  of  Pike  count; 
and  continues  to  be  and  is  a  cloud  on  his  title  to  sai 
lands. 

"There  is  no  offer  in  tHe  bill  to  repay  the  money  he  n 
ceived  from  the  defendant,  nor  in  any  manner  to  do  equit] 
and  there  is  no  charge  of  fraud  or  collusion  on  the  part  < 
the  defendant,  or  the  officer  purporting  to  take  the  acknoTi^ 
edgment  of  the  mortgage,  or  on  the  part  of  any  person.  Tl 
prayer  of  the  bill  is  for  a  decree  declaring  said  mortgage  \ 
be  void,  and  of  no  force  or  effect  as  to  complainant's  horn- 
stead ;  that  an  account  be  taken  between  complainant  ai 
defendant;  that  defendant  be  required  to  deliver  up  sai 
mortgage  for  cancellation ;  that  it  De  declared  void  and  cai 
celled ;  that  the  record  thereof  be  stamped  so  as  to  show  i 
invalidity,  and  for  general  relief. 

"There  was  a  demurrer  to  the  bill,  because  it  was  indefini 
in  its  allegations  as  to  usury,  and  because  there  was  no  off( 
to  pay  to  complainant  what  defendant  owes  him,  or  th 
may  be  found  to  be  due  to  him ;  and  a  motion  was  also  ma( 
to  dismiss  the  bill  for  want  of  equity.  The  chancellor  ove 
ruled  the  demurrer,  and  the  motion  to  dismiss. 

"The  defendant  answered,  admitting  the  making  of  sa 
mortgage,  and  attaches  a  copy  thereof^  as  a  part  of  his  a 
swer,  to  which  is  appended  in  due  form  an  acknowledgme 
by  complainant  ana  nis  wife,  Martha  A.  Giddens,  purportii 
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to  have  been  made  before  and  certified  by  S.  H.  Burgess,  a 
justice  of  the  peace  for  Pike  county,  Alabama,  and  also  a 
certificate  in  due  form,  by  the  same  officer,  of  his  examina- 
tion of  ]Sf  rs.  Oiddens,  separate  and  apart  from  her  husband, 
in  the  manner  required  by  statute  for  the  conveyance  by  a 
married  woman  of  her  homestead.  Said  mortgage* conveyed 
the  real  estate  described  in  the  bill,  and  a  large  lot  of  per- 
sonal property  belonging  to  the  former ;  and  was  f oreclosa- 
ble  on  the  1st  January,  1886.  It  gave  the  defendant  the  right 
to  purchase  the  property,  at  any  sale  that  might  be  made  of 
the  property  unaer  the  mortgage,  and  in  the  event  of  his 
becoming  the  purchaser,  the  person  whom  he  n^ght,  by 
indorsement  on  the  mortgage,  authorize  to  execute  title, 
might  make  conveyance  to,  and  invest  in  him  all  the  right 
and  title  of  complainant 

"The  defendant  further  states,  that  after  having  given 
notice  by  publication,  in  the  manner  and  for  the  time  re- 
quired by  the  term  of  the  mortgage,  he  proceeded  on  the 
11th  day  of  February,  1886,  to  sell  the  lands  described  in 
the  mortage,  at  public  auction,  at  the  artesian  basin  in  the 
city  of  Montgomery,  for  cash,  and  at  the  sale  became  the 

Eurchaser  of  the  same,  and  received  title  thereto  from  E.  P. 
[orrisett,  who  made  the  conveyance  under  authority  of  the 
mortgage ;  that  all  the  personal  property  in  the  mortgage 
was  appraised  by  agreement,  by  disinterested  parties,  and 
defendant  took  it  at  the  appraised  valuation,  and  gave  com- 
plainant credit  therefor,  on  his  mortgage  debt ;  and  after 
giving  him  credit  for  the  amount  the  land  brought  at  said 
sale,  and  the  value  of  the  personal  property,  and  all  other 
credits  to  which  he  was  entitled,  there  remained  due  on  the 
morl^age  the  sum  of  $2,000. 

"Defendant  avers  in  his  answer,  that  he  never  heard  until 
the  fall  of  the  year  1888,  that  Mtb.  Giddens  claimed  never 
to  have  signed  said  mortgage ;  that  complainant  regresented 
to  him  that  the  mortgage  had  been  duly  executed  by  his 
wife,  and  defendant  advanced  him  the  money  he  let  him 
have,  on  that  representation,  which  he  believed  to  be  true  ; 
and  he  denies  the  allegations  of  the  bill  that  said  IMLartha  A. 
refused  to  sign  said  mortgage,  and  never  authorized  any  per- 
son for  her  and  in  her  stead  to  sign  it,  and  that  she  never 
acknowledged  the  same  before  any  officer  seperate  and  apart 
from  her  husband. 

"  On  final  hearing,  the  Chancellor  denied  the  relief  sought, 
and  dismissed  the  bill ;  and  his  decree  is  here  assigned  as 
error." 
21 
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Gardner  &  Wiley,  for  the  appellant,  cited  Shelion  v,  Avlt 
man  &  Taylor  Co,,  82  Ala.  315 ;  1  Dev.  Deeds,  §  231-41. 

E.  P.  MoRRissETT,  contra,  cited  Downing  v.  Blair,  75  Ala 
216;  CaMl  &  Pond  v.  Mutual  Building  Asso,,  61  Ala.  232 
Miller  v.  Marx,  55  Ala.  339. 

HAEALSON,  J. — There  is  no  allegation  or  proof  in  thii 
case  that  the  defendant,  Boiling,  or  any  other  person,  prac 
ticed  any  fraud  upon  Mrs,  Giddens  to  procure  ner  signature 
and  acknowledgment  of  the  mortgage  Ibefore  the  justice  o 
the  peac^.  The  proof  is  undisputed,  that  the  mortgage  wai 
executed  and  acknowledged  in  Pike  county  and  delivered  t( 
defendant  in  Montgomery.  The  defendant  testifies,  that  hi 
never  heard  of  the  alleged  failure  and  refusal  of  Mrs.  Gid 
dens  to  sign  or  acknowledge  the  mortgage,  until  the  yea 
1888,  more  than  two  years  after  it  had  been  foreclosed ;  an( 
the  proof  is  abundant  to  show  that  the  defendant  took  thi 
mortgage,  and  parted  with  his  money,  bona  fide,  without  an; 
notice  of  the  alleged  falsity  of  the  certificate  of  acknowledg 
ment  by  the  wife,  and  in  full  reliance  upon  the  truth  of  th 
same. 

The  question  which  lies  at  the  foundation  of  the  homestea< 
claim  ofMrs.  Giddens,  on  the  ground  upon  which  the  bill  place 
it — viz.:  that  she  never  signed  or  acknowledged  the  mortgag 
— has  recently  received  careful  consideration  at  our  hands 
and  the  principle  which  controls  in  such  an  issue,  as  we  thei 
announced,  is,  that  when  there  has  been  no  appearance  be 
fore  the  officer,  and  no  acknowledgment  at  all  made,  th 
fact  may  be  shown  in  disproof  of  the  officer's  certificate 
even  against  bona  fide  mortgagees  and  purchasers,  and  hi 
false  certificate  is  void  ;  "  but,  when  there  is  an  appearano 
and  acknowledgment  in  some  manner,  then  the  official  cer 
tificate  is  conclusive  of  every  fact  appearing  on  its  face,  an< 
evidence  of  what  passed  at  the  time  of  the  acknowledgmen 
is  inadmissable  to  impeach  the  certificate,  except  in  case  o 
fraud  or  imposition,  and  where  knowledge  or  notice  of  th 
fraud  or  imposition  is  brought  home  to  the  grantee."  Gride 
V.  Am.  Freehold  L,  M.  Co.,  ante,  p.  281;  1  Am.  &  Eng.  Encyc,  o 
Law,  p.  160,  §6. 

The  evidence  upon  the  issue,  whether  Mrs.  Giddens  eve 
signed  and  acknowledged  the  mortgage,  on  the  part  of  th 
complainant,  is  that  she  swears  she  never  did  either ;  tha 
her  nusband,  the  complainant,  and  Burgess,  the  justice 
came  to  her  on  the  14th  of  Febuary,  1885,  and  her  husbani 
said  to  her  he  desired  her  to  sign  the  mortgage,  and  she  re 
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plied  that  she  would  not  do  bo,  whereupon  her  husband 
signed  her  name  to  the  paper,  and  handed  it  to  Mr.  Burgess, 
the  justice.  And  yet,  sne  swears,  directly  afterwards,  that 
she  first  learned  that  her  name  was  signed  to  said  mortgage 
of  1886,  in  the  fall  of  1888,  when  her  husband  showed  the 
mortgage  to  her,  and  asked  her  if  it  was  her  signature,  and 
she  informed  him  it  was  not.  She  also  testified,  she  never 
heard  of  the  sale  of  the  lands  under  mortgage,  until  the  fall 
of  1888,  although  they  had  been  advertised  for  sale,  and  the 

Eersonal  property  included  in  the  mortgage  was  appraised 
y  parties  who  went  to  her  house  for  the  purpose,  and  re- 
mained over  night.  The  plaintiflf  corroborates  this  state- 
ment, saying,  he  believed  he  had  the  right  to  sign  her  name ; 
that  he  handed  it  to  Burgess,  the  justice,  who  filled  out  the 
certificates,  and  asked  his  wife  no  questions ;  that  he  carried 
the  mortgage  to  Troy,  to  be  recorded,  with  instructions  to 
forward  to  defendant  at  Montgomery,  and  it  was  sent  to  him 
through  the  mails. 

Mrs.  E.  V.  Boykin,  a  sister  of  complainant,  testifies  that 
she  was  present  when  Mr.  Giddens  and  the  justice  came  to 
the  house,  on  the  14th  of  February,  1885 ;  that  Mrs.  Gid- 
dens did  not  sign  the  paper,  but  refused,  after  which  com- 
plainant and  Burgess,  each  wrote  on  it,  and  both  left  the 
noose ;  that  Mr.  Burgess  did  not  say  anything  about  the 
paper,  and  did  not  take  Mrs.  Giddens'  acknowledgment  to 
it,  separate  and  apart  from  her  husband.  These  tnree  wit- 
nesses, complainant,  his  wife  and  sister,  are  the  only  ones 
who  testify  that  the  mortgage  was  not  signed  'end  acknow- 
ledged by  Mrs.  Giddens. 

The  proof  on  this  point,  by  the  defendant,  may  be  briefly 
stated.  Burgess,  the  justice,  on  being  shown  the  certificates 
to  said  mortgage,  swore,  "  that  the  same  is  true.  Both  of 
said  certificates  attached  to  said  mortgage,  which  is  attached 
to  K  £.  Boiling's  testimony,  marked  Exhibit  B  to  same,  are 
true.  The  separate  acknowledgment  of  Mrs.  Giddens,  as 
well  as  the  ackiiowledgment  with  her  husband,  took  place 
at  her  residence  at  Briar  Hill,  Ala.  I  saw  and  talked  to 
Mrs.  Giddens  herself.   '  She  acknowledged  that  she 

had  signed  said  mortgage  ;  but  I  did  not  see  her  si^  it  I 
can  not  possibly  be  mistaken  about  her  acknowledging  that 
she  signed  said  mortgage.  I  am  not  related  to,  or  connected 
with  £  E.  Boiling,  and  have  no  interest  in  the  result  of  the 
suit" 

The  defendant  testifies,  that  in  the  fall  of  1888  he  pro- 
posed to  complainant  that,  if  he  could  raise  $7,000,  he  would 
re-convey  to  him  the  place  j  that  the  samo  could  be  raised 
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if  by  a  loan  on  the  property  ;  and  then,  complainant  for  the 

first  time  told  him  that  his  wife  objected  to  signing  any 
papers  for  a  loan,  because  her  examination  separate  and 
'  apart  from  her  husband,  in  the  execution  of  the  mortgage 

of  1885,  had  never  been  taken  ;  that  he  went  to  Briar  Hill 
to  see  Mrs.  Giddens  about  the  matter,  and  she  informed  him 
that  she  had  not  signed  the  mortgage  but  that  her  husband, 
at  her  request,  signed  her  name  for  her  to  it ;  and  further 
that  Alonzo  P.  Smith  was  present  and  heard  the  interview. 
The  witness,  Alonzo  P.  Smith  testified  that  he  was  present  at 
'  1  that  interview,  and  heard  Mrs.  Giddens  say  to  Mr.  Boiling, 

that  she  did  not  sign  the  mortgage,  but  had  authorized  or 
told  her  husband  to  sign  her  name  for  her. 

E.  P.  Morrissett  testified  he  had  acted  as  attorney  for  de- 
fendant in  his  transaction  with  complainant ;  that  at  the 
time  of  the  delivery  of  the  mortgage  of  1885  by  complainant 
to  defendant,  they  both  came  to  his  office  in  Montgomery, 
and  submitted  to  him,  as  an  attorney,  whether  or  not  said 
^  f  mortgage  had  been  properly  executed  and   acknowledged ; 

;  that  he  had  had  a  number  of  interviews  with  said  Giddens 

about  this  mortgage,  had  foreclosed  the  same  for  defendant, 
bought  the  property  in  for  him,  drawn  rent  notes  from  com- 
plainant to  defendant  for  the  property  since  the  sale,  and  heard 
for  the  first  time  from  defendant,  in  the  fall  of  •1888  and  after- 
wards, from  complainant  and  his  wife,  that  she  claimed  never  to 
have  executed  and  acknowledged  the  mortgage.  Witness  fnr- 
ther  stated  that  he  went  to  see  Mrs.  Giddens  in  reference  to  her 
execution  of  this  mortgage,  and  in  reply  to. his  question, 
"If  he  had  understood  correctly  that  she  had  said  that  her 
husband  had  forged  her  name  to  the  mortgage  and  taken  it 
to  defendant  to  raise  money  on?"  she  replied :  "No;  that 
she  had  said  she  did  not  sign  it,  but  had  told  him  he  might 
sign  her  name  to  it,  if  he  desired,  but  that  she  would  not  do 
ii" 
;  The  evidence  of  the  conoplainant  is  entitled  to  no  con- 

I  \    i  sideration  at  our  hands.     By  his  conduct,  if    not  by  his 

j  '  words,  which  spoke  as  plainly  as  words  could,  he  repre- 

'  '  sented  to  the  defendant  that  his  wife  had  duly  executed  and 

acknowledged  the  mortgage.     He  got  the  money  of  the  de- 
fendant, on  the  mortgage,  by  the  deception  he  practiced ; 
he  allowed  him  to  foreclose  it,  and  afterwards,  for  several 
>  years,  rented  the  lands  from  him,  and  executed  his  notes  to 

1  him  for  the  rent,  and  not  till  the  Fall  of  1888  did  he  disclose 

;  j  to  him  that  there  was  any  infirmity  in  his  mortgage.    We 

are  forced  to  discredit  his  account  of  the  transaction.    For 
.  obvious  reasons,  we  decline  to  discuss  the  evidence  of  Mrs, 
Vol.  xcix. 
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Giddens  and  Mrs.  Boykin,  where  it  is  brought  into  contra- 
diction with  the  evidence  of  the  defendant  and  his  witnesses. 
Upon  a  carefnl  review  of  it  all,  we  are  forced  to  the  conclu- 
sion, that  Mrs.  Giddens  acknowledged  the  mortgage  before 
the  justice  in  the  manner  he  certifies. 

-  This  was  a  bill,  as  has  been  stated,  to  remove  a  cloud 
from  title  to  land.  The  complainant  made  no  ofiEer  to  repay 
the  money  he  had  obtained  on  the  mortgage  from  the  de- 
fendant, which  remained  due  and  owing  to  him  thereon,  and 
submit  himself,  as  he  should  have  done,  to  the  authority 
and  jurisdiction  of  the  court  in  that  behalf ;  and  for  this  it 
ought  to  have  been  dismissed,  on  the  motion  of  the  defend- 
ant—  Orider  v.  A.  F.  L.  M,  Co,,  supra. 

The  chancellor  found  against  the  complainant  on  the  facts, 
denied  the  relief  sought,  and  dismissed  the  bill. 

We  find  no  error  in  the  rulings  of  the  lower  court  of  which 
the  plaintiff  can  complain,  and  its  decree  is  affirmed. 


IjOUisTille  &  IVasliville  Kailroad      ron^ 
Company   v.  Grant  &  '^^ 

Kichardson. 

Action  for  Damages  against  Railroad  Company,  for  Injuries 
to  Horses  in  Transportation. 

1.  Liability  of  railroad  company  under  special  contract  for  transpor- 
tation of  live-stock. — A  railroad  company,  receiving  live-stock  for 
transportation,  may  by  special  ^contract  limit  its  liability  for  damages 
to  injuries  arising  from  its  own  or  its  servants*  negligence,  but  not  to 
injuries  resulting  from  their  willful  negligence;  and  if  the  special 
contract  contains  the  latter  stipulation,  is  nevertheless  bound  to  ex- 
ercise reasonable  and  proper  care  and  foresight  to  avoid  injury. 

2.  Burden  of  proof  an  to  cause  or  time  of  injuries;  general  charae  on 
evidence. — When  the  action  Is  against  the  railroad  company  w^hich, 
receiving  the  stock  from  the  original  company,  delivered  them  at 
their  destination,  and  counts  on  injuries  resulting  from  the  negli- 
gence of  the  defendant's  servants,  the  onus  is  on  the  plaintiff  to  prove 
that  the  animals  were  in  good  condition  when  received  by  it ;  but,  if 
the  evidence  is  conflicting  as  to  their  condition  at  that  time,  the  de- 
fendant is  not  entitled  to  the  general  affirmative  charge. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  P.  Hubbard. 

(Statement  of  facts  by  Haralson,  J.) 

**The  plaintiffs  below,  Grant  and  Kichardson,  sued  the  L. 
&  N.  Bailroad  Company  for  damages,  *for  the  failure  of  de- 
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fendant  to  convey  safely  and  securely,  and  to  deliver  safel 
and  without  injury,  27  norses,  the  property  of  plaintiffs,  an 
which  were  received  by  defendant  as  a  common  carrier,  t 
be  delivered  by  the  defendant  to  plainti^,  at  the  city  ( 
Montgomery,  in  the  State  of  Alabama,  for  a  reward;'  an 
the  further  averments  are,  *that  the  defendant  failed  < 
convey  safely  and  securely,  and  to  deliver  safely  and  withoi 
injury,  the  same  to  plaintiffs,  at  the  place  aforesaid,  as 
was  the  duty  of  deiendant  to  have  done.  And  plaintif 
aver  that  saia  stock  was  shipped  by  plaintiffs  from  Osweg 
in  the  State  of  Kansas,  to  Montgomery,  in  the  State  of  Ali 
bama ;  that  all  of  said  stock,  while  in  possession  of  defeni 
ant,  as  such  common  carrier,  were  injured  and  damaged,  ai 
became  sick,  sore  and  faint  from  deprivation  of  food,  re 
and  water,  and  from  long  confinemeut,  without  rest,  in 
close  car,  and  that  when  said  stock  reached  the  city  of  Mod 
gomery,  Ala.,  on  the  26th  day  of  December,  1889,  they  we: 
in  a  bad  condition  ;'  and  then  the  complaint  proceeds  to  d 
scribe  their  condition  in  detail ;  one  was  thrown  down  in  tl 
car,  and  trampled  on  and  hurt  inwardly ;  one  was  straim 
in  the  stifle  joint ;  one  was  injured  across  his  back,  from  b 
ing  thrown  down  and  trampled  upon  by  other  animals ;  ai 
that  the  load  of  stock  was  damaged,  bruised,  injured  ai 
disfigured.  Then  follow  these  further  averments:  *Ai 
plaintiffs  aver,  that  said  horses,  at  the  time  they  were  r 
ceived  by  defendant  as  aforesaid,  as  a  common  carrier,  to  1 
safely  conveyed  over  its  line  of  railroad,  and  to  be  deliven 
to  plaintiffs,  in  the  city  of  Montgomery,  Alabama,  as  afor 
said,  for  a  certain  reward  to  the  defendant  in  that  beha 
were  of  the  value,  at  least,  of  five  thousand  dollars ;  yet,  tl 
defendant,  not  regarding  its  duty  as  such  common  carri( 
did  not  convey  such  stock,  or  horses,  to  the  said  city 
Montgomery,  Alabama,  as  aforesaid,  and  did  not  safely  ai 
without  injury  deliver  the  same  to  the  plaintiffs  at  said  ci 
of  Montgomery ;  but,  on  the  contrary,  the  said  defendai 
being  such  common  carrier,  as  aforesaid,  did  by  its  careles 
ness,  negligence  and  default  in  the  premises,  injure  the  sa 
stock  above  particularly  mentioned  and  described,  to  t 
damage  and  injury  of  plaintiffs,  to  the  amount  of  $3,0( 
The  defendant  took  issue  on  the  complaint,  and  on  the  tri 
a  verdict  was  rendered  for  plaintiffs,  for  $600. 

"On  the  trial,  J.  D.  Eichardson,  one  of  the  plaintiffs,  tea 
fied,  that  his  partner,  Mr.  Grant,  shipped  the  stock  to  w 
ness  from  Oswego,  Kansas,  consigned  to  him  at  Montgomei 
and  sent  him  the  contract,  or  bill  of  lading,  which  he  iden 
fied  and  offered  in  evidence.     Its  material  parts  are,  tl 
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special  rates  are  given,  upon  conditions  that  its  rules  of 
shipment  as  specified  in  its  contract  of  affreightment,  or  bill 
of  lading,  are  to  be  accepted  and  complied  with;  and  in 
consideration  of  the  acceptance  by  the  shippers  of  these 
conditions,  the  St.  Louis  &  San  Francisco  Bailway  Co. 
j^eed  to  transport  for  the  party  of  second  part  (the  plaint- 
iffs) one  car  of  horses  to  Nicholas  Station,  at  the  rate  of  — 
dollars  per  car-load,  the  same  being  a  special  rate,  lower 
than  the  regular  rates  mentioned  in  their  tariff,  in  consider- 
ation of  which,  the  parties  of  the  second  part  (^plaintiffs)  re- 
leased the  party  of  the  first  part  (said  Si  Louis  &  San  Fran- 
cisco Railway  Co.)  from  the  liability  of  a  common  carrier  in 
the  transportation  of  said  stock,  and  a^eed  that  such  lia- 
bility should  be  only  that  of  a  private  carrier  for  hire,  and 
from  any  liability  for  any  delay  in  shipping  said  stock 
after  the  delivery  thereof  to  the  agent  of  said  railway  com- 
pany. The  shippers  accepted  for  transportation  tne  car 
provided  by  the  railway  company,  used  for  the  shipment  of 
stock,  and  assumed  *ali  risk  of  injury  which  the  animals,  or 
either  of  them,  might  receive,  in  consequence  of  any  of  them 
being  wild,  unruly  or  weak,  or  maiming  each  other  or  them- 
selves, or  in  consequence  of  heat,  or  suffocation,  or  other  ill 
effects  from  being  crowded  in  the  car,  or  of  being  injured  by 
the  burning  of  hay,  straw,  or  other  material  used  by  the 
owner  for  feeding  the  stock  or  otherwise,  and  all  nsk  or 
damage  which  might  be  sustained  by  reason  of  any  delay  in 
such  transportation;  .  .  or  loss  or  damage  from  any 
other  cause  or  thing,  not  resulting  from  the  willful  negli- 
gence of  the  agent  of  the  railway  company.'  The  contract 
concludes :  'And  it  is  further  stipulated  and  agreed  between 
the  parties  hereto,  that  in  case  the  live-stock  mentioned 
herein  is.  to  be  transported  over  the  road  or  roads  of  any 
other  railroad  company,  the  said  party  of  the  first  part  shall 
be  released  from  liability  of  every  kind  after  said  live-stock 
shall  have  left  its  road,  and  the  party  of  the  second  part 
hereby  so  expressly  stipulates  and  agrees ;  the  understand- 
ing of  both  parties  hereto  being,  that  the  party  of  the  first 
part  shall  not  be  held  or  deemed  liable  for  anything  beyond 
the  line  of  the  St.  Louis  &  San  Francisco  Railway  Company, 
except  to  protect  the  through  rate  of  freight  named 
herein.' 

"The  witness  testified  that  Nicholas,  referred  to  in  the 
bill  of  lading,  is  Nicholas  Junction  on  the  Kansas  City  & 
Memphis  railroad ;  that  from  Oswego  to  Montgomery,  the 
time  was  about  four  and  a  half  or  five  days,  and  the  distance 
700  miles ;  that  he  bad  no  one  in  attendance  on  said  stock 
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on  the  journey;  that  the  bill  of  lading  which  was  signed  by 
his  partner,  Grant,  was  the  only  contract  he  took,  or  was 

i  j  M  f j  taken  by  his  partner,  for  the  shipment  of  this  stock. 

"The  evidence  tends  to  show  that  the  car  containing  the 
stock  left  Oswego  in  the  afternoon  of  the  21st,  arrived  at 
Birmingham  at  11:46  a.  m.  the  25th  of  December,  and  left 

i   ,  ^ ".  the  same  day  at  3:30  p.  M.,  arriving  at  Montgomery,  and 

'   [\  :]  car  placed  in  stock  yard  at  that  place  at  11:15,  and  shippers 

,^  i  notified  at  12  M.  of  the.  26th  of  December;  and  that  the 

i  J    !  horses  were  in  a  damaged  condition  very  much  as  described 

{  i  in  the  complaint. 

I'  |j  "S.  S.  Brown,  for  plaintiff,  testified,  that  he  was  a  clerk 

in  the  office  of  the  Kansas  City,  Memphis  &  Birmingham 
E.  E.  Co.,  at  Birmingham,  which  has  a  connection  with  the 
St.  Louis  &  San  Francisco  Eailway  Co.,  and  also  with  the 
defendant  company.;  that  the  stock  in  question  arrived  at 
Birmingham,  and  was  delivered  to  the  defendant  company 
at  11:45  a.  m.,  Dec.  25th;  that  the  stock  was  free  from 
bruises,  and  in  good  condition,  and  was  so  receipted  for  by 
the  defendant  company,  at  the  time  the  stock  was  delivered 
to  it,  by  the  K.  C,  M.  &  B.  R  E.  Co.  On  the  cross  exam- 
ination he  testified,  that  the  car  was  in  the  yard  of  the  K. 


;  5  C.  M.  &  B.  Co ;  that  they  were  not  unloaded,  or  taken  out 
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of  the  cars ;  that  he  saw  them  first  in  the  train,  and  did  not 
go  into  the  car ;  that  he  looked  for  injuries,  and  could  have 
k)ld  whether  there  were  any  swollen  or  bruised  hocks ;  that 
the  car  was  placed  on  the  defendant's  track,  and  it  was  the 
custom  of  railroads  to  receipt  for  any  freight  *in  good  order 
and  condition,'  and  if  any  thin^  was  found  wrong,  to  notify 
the  road  from  which  they  got  it ;  that  he  could  not  testify 
that  the  horses  were  not  bruised  at  all,  but  they  were  not 
j :  I  .  ^  scratched  up,  or  scarred,  in  any  way ;  that  he  looked  for 

scars,  and  it  was  his  business  to  do  so ;  that  he  made  .a  per- 
sonal and  close  examination  of  this  stock,  and  was  positive 
that  the  stock  was  in  good  order  and  conditon,  and  free 
I ;  i  from  bruises,  scratches  and  scars ;  that  they  were  fed  in  the 

car,  by  means  of  a  trough  along  the  side  of  the  car,  and  he 
looked  through  the  cracks  and  through  the  door  when 
opened,  to  feed  them  ;  and  he  reiterated  the  statement  that 
the  stock  was  in  good  condition  when  delivered  to  defend- 
ant 

"W.  T.  Calloway,  for  defendant,  testified,  that  he  was  the 
conductor  on  the  defendant's  train  that  brought  the  car  of 
stock  to  Montgomery ;  that  his  train  had  no  rough  hand- 
ling, and  no  wreck  or  run  off;  that  the  road  between  Bir- 
mingham and  Montgomery  was  in  good  condition;  that 
Vol,  xcix. 
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there  was  no  one  in  charge  of  the  stock ;  that  when  he  re- 
ceived them  at  Birmingham,  all  the  stock  was  standing  up ; 
that  one  horse  got  down  on  the  way,  at  Jemison,  44  miles 
from  Birmingham,  and  had  his  foot  in  the  crack  of  the  car, 
about  two  or  three  feet  from  the  bottom ;  that  he  tried  to 
get  the  horse  up,  with  the  aid  of  a  brakeman,  but  could  not 
delay  the  train  there,  and  went  on  to  Clanton,  11  miles  from 
Jemison,  where  he  got  the  animal  up ;  and  he  further  stated 
that  he  did  not  know  whether  the  stock  was  otherwise  in- 
jured or  not 

"W.  T.  Kerlin  testified  for  plaintiflf,  on  rebuttal,  that  he 
had  been  connected  with  the  defendant  corporation  for  the 
last  fifteen  years,  and  had  been  handling  live  stock  all  his 
life,  and  that  a  thorough  examination  of  live  stock  could  not 
be  made,  or  he  could  not  do  so,  without  unloading  it." 

On  this  evidence  the  defendant  asked  the  court  to  give 
the  general  charge  in  its  favor;  and  the  refusal  of  This 
charge,  to  which  an  exception  was  reserved,  is  the  only  mat- 
ter assigned  as  error. 

J.  M.  Falkner  and  Chas.  P.  Jones,  for  appellant. 

A.  A.  Wiley,  contra. 

HARALSON,  J.— The  proof  shows  that  the  Si  Louis  & 
San  Francisco  Bailway  Company,  which  received  the  car- 
load of  horses  involved  in  this  litigation,  has  through  con- 
nection from  Oswego,  Kansas,  to  Montgomery,  Alabama, 
connecting  with  the  Kansas  City,  Memphis  &  ^Birmingham 
Bailroad  Comoany  at  Birmingliam,  and  that  road  had  one 
with  the  defenaant's  road  at  that  point. 

The  plaintiflf  introduced  and  read  in  evidence,  without 
objection  on  the  part  of  defendant,  a  contract  of  affreight- 
ment, made  by  plaintiffs  with  the  St.  Louis  &  San  Francisco 
Bailway  Company,  to  transport  this  car  of  stock  from  Os- 
wego, £^ansas,  on  its  way  to  its  destination — Montgomery, 
Al^ama — to  Nicholas  Junction  on  the  Kansas  City  <fe  Mem- 
phis Bailroad,  under  which  contract,  as  both  sides  seem 
to  admit  by  their  course  of  proceeding,  said  car  came 
from  its  starting  point  to  its  destination  at  Montgomery ; 
and  the  proof  shows  that  the  defendant  receipted  the  Kan- 
sas City,  Memphis  &  Birmingham  Bailroad  Company  for 
said  car  at  Birmingham.  Under  that  contract,  the  defend- 
ant was  relieved  from  its  common  law  liability  as  a  common 
carrier.  The  liability  of  the  carrier  under  it  is  reduced  to 
the  lowest  point  the  law  allows — freedom  from  damages  not 
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arising  from  its  own  or  its  servants'  negligence.  Beyond 
that  measure  it  could  not  go,  although  it  vainly  attempted 
to  do  so,  by  stipulating]^  that  it  should  not  be  liable  for  loss 
or  damage  which  did  not  result  from  the  willful  negligence 
of  its  agents.  It  was  bound,  notwithstanding  such  a  stipu- 
lation, to  exercise  reasonable  and  proper  care  and  foresight 
to  avoid  loss  and  injury  to  the  property  it  transported.— 
South  &  North  Ala.  R.  R.  Co.  v.  Henlein,  52  Ala.  606 ;  Ctn, 
R.  R.  &  B.  Co.  V.  Smitha,  85  Ala.  47;  Western  Railway  Co 
V.  HariveJl,  91  Ala.  340. 

Bestricted  to  the  liabilities  in  this  contract — limited  b\ 
construction  within  legal  bounds — the  plaintiffs  commence] 
this  action,  and  claim  under  it  for  all  tnat  it  allows.  Undei 
the  complaint  filed,  however,  it  plays  no  part  in  the  trial 
further  than  to  prescribe  the  degree  of  negligence  to  whicl 
the  defendant  may  be  held.  It  will  be  observed  that,  af 
the  complaint  in  the  cause  is  framed,  the  action  is  not  pred 
icated  upon  the  absolute  liability  of  the  defendant  as  ai 
insurer  of  the  safe  delivery  of  the  stock,  but  proceeds  upoi 
the  alleged  negligence  of  the  defendant  in  the  transporta 
tion  of  the  horses.  Negligence  is  the  gravamen  of  th( 
action.  The  averment  is,  "that  the  defendant  did,  by  ife 
carelessness,  negligence  and  default  in  the  premises,  injar( 
the  said  stock."  Under  such  averments,  the  burden  wasoi 
the  plaintiffs  to  show  that  the  injury  occurred  after  the  an 
imafs  came  into  the  possession  of  the  defendant. —  Wester) 
R.  R.  Co.  V.  HarweU,  91  Ala.  340;  11  So.  Rep.  781. 

The  proof  tended  to  show  that  the  horses  were  receivec 
at  Birmingham,  and  there  delivered  in  good  condition,  t< 
the  defendant.  If  the  evidence  of  the  plaintiffs'  witness 
W.  W.  Brown,  is  to  be  believed,  that  fact  would  reasonabl; 
appear  in  the  case.  Besides,  the  defendant  receipted  fo 
tnem,  as  being  in  "good  order  and  condition."  If  they  wer 
in  good  order  and  condition  when  delivered  to  defenaant  a 
Birmingham,  and  were  in  very  bad  order  and  conditio] 
when  they  arrived  at  Montgomery,  one  of  two  conclusion 
is  unquestionably  true — either  the  evidence  tending  to  sho^ 
their  good  condition  at  Birmingham  is  a  mistake,  or,  else 
they  were  iniured  on  the  journey  from  that  place  to  Mont 
gomery.  When  the  plaintiffs,  assuming  the  burden,  as  the; 
did  by  the  terms  of  the  complaint,  made  such  a  state  c 
proof  as  we  have,  as  to  the  condition  in  which  the  animal 
were  delivered  to  the  defendant,  they  made  out  a  prinh 
facie  case  against  the  defendant,  on  which  they  might  hav 
recovered,  unless  it,  in  turn,  overcame  that  proof,  an 
showed  that  the  injury  complained  of  was  not  done  aftei 
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but  before  it  received  the  animals,  and  when  they  were  in 
the  custody  of  another  company.  To  do  this,  it  introduced 
as  a  witness  the  conductor  who  brought  the  car  containing 
the  stock  with  his  train  from  Birmingham.  He  swears  to  a 
state  of  facts,  making  it  not  easy  for  oae  to  see  how  damage 
could  hare  occurred  on  the  route.  There  is  difficulty  m 
arriving  at  a  conclusion,  how  it  was.  The  evidence  is  con- 
flicting, and  very  strong  on  each  side.  Surely,  then,  it  was 
a  case  for  the  jury,  and  not  for  the  court,  rendering  it  im- 

E roper  for  the  general  charge,  asked  by  the  defendant,  to 
ave  been  given. 
Affirmed. 


Danfortli  &  Armstrongr  ^^-  Tennes- 
see &  Coosa  Uiver   Kailroad  Co. 

Action  for  Breach  of  Contract 

1.  Joinder  of  counts  for  work  and  labor  done  under  a  contract^  and 
for  damages  for  breach  of  contract. — When  a  party,  under  a  contract, 
has,  in  part,  performed  his  contract,  and  is  wrongfully  discharged  or 
forced  to  abandon  the  work,  he  may  sue  upon  the  contract  to  recover 
the  price  agreed  to  be  paid,  for  the  work  already  performed,  and  may 
in  the  same  suit  declare  for  damages  sustained  by  the  breach  of  the 
other  party  in  forcing  him  to  abandon  the  work  before  its  comple- 
tion ;  the  damages  thus  declared  for  being  the  natural  consequences 
of  the  breach  complained  of. 

2.  Signing  bill  of  exceptions. — A  statute  creating  a  City  Court,  that 
provides  that  ten  days  after  the  rendition  of  a  final  judgment  in  said 
court,  such  judgment  shall  be  **a8  completely  beyond  the  control  of 
the  court,  as  if  the  term  of  the  court  at  which  said  j^idgment  was 
rendered,  had  ended  at  the  end  of  said  ten  days,''  does  not  limit  the 
signing  of  the  bill  of  exceptions  to  the  ten  days,  next  after  judgment 
rendered  in  the  City  Court.  The  signing  of  the  bill  of  exceptions  is 
not  a  taking  of  control  of  the  judgment  by  the  court. — {Stein  v.  Mc- 
Ardle,  25  Ala  561,  overruled.) 

8.  Depositions  as  part  of  a  bill  of  eureptions. — Depositions  taken  in 
a  cause,  different  from  documentary  evidence  used  on  the  trial,  are 
sufficiently  identified,  when  referred  to  in  the  bill  of  exceptions  by 
the  names  of  the  witnesses ;  and,  when  being  so  referred  to,  are  tran- 
scribed in  the  bill  of  exceptions,  they  will  be  considered  as  parts 
thereof. 

4.  Secondary  evidence. — When,  on  a  trial,  one  of  the  parties  fails  to 
produce  certain  writings,  after  having  been  notified  to  do  so,  and  it 
is  shown  that  the  originals  thereof  are  out  of  the  State,  copies  may 
be  introduced. 

5.  Written  estimates  of  civil  engineers;  when  inadmissible' evidence. — 
In  an  action  by  contractors  for  an  alleged  breach,  in  preventing  the 
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completion  of  their  contract,  written  estimates  made  by  civil  engi 
neers,  after  work  under  the  contract  had  been  begun,  can  not  be  of 
fered  in  evidence  upon  the  inquiry  of  the  profits  the  plaintiffs  wouU 
have  realized,  if  they  had  been  permitted  to  perform  their  contract 

6.  Charges  to  the  jury;  obstruction  of  navigable  streams. — In  an  ac 
tion  for  the  breach  of  a  contract,  by  which  the  contractors  are  re 
quired  to  remove  a  large  quantity  of  solid  rock  lying  on  the  bank  o 
a  navigable  stream,  it  is  shown  that  to  blast  this  rock  into  the  streac 
would  be  less  expensive  than  to  remove  it  elsewhere,  but  that  suci 
blasting  into  the  stream  might  obstruct  navigation,  a  charge  tha 
**under  the  law  and  Constitution  of  the  State  of  Alabama,  no  one  ha 
the  right  t  >  obstruct  a  navigable  stream  in  the  State  of  Alabama,"  i 
not  abstract,  nor  is  it  objectionable  as  assuming  that  the  blastin, 
into  the  stream  would  necessarily  obstruct  navigation. 

7.  Same. — A  charge  to  the  jury,  that  the  plaintiffs  in  such  case,  i 
carrying  out  their  contract,  had  no  right  to  blast  the  rock  into  th 
river  in  such  quantities  as  would  obstruct  the  river  and  endange 
navigation  therein,  is  not  erroneous,  and  should  be  given. 

8.  ASam^.— Charges  that  the  plaintiffs  could  not  recover  any  profit 
for  rock  which  they  had  intended  to  blase  into  the  river,  if  any,  an 
that  plaintiffs  had  no  right  to  blast  rock  into  the  river,  are  properl 
refused,  as  assuming  th&t  to  blast  the  rock  into  the  river  would  ol 
struct  navigation. 

9.  Measure  of  damages;  profits  und^r  a  contract. —When  in  an  action  fo 
the  breach  of  a  contract,  by  the  defendant  preventing  the  plaintifi 
from  completing  the  work  commenced  thereunder,  it  is  shown  that 
they  had  been  permitted  to  complete  the  said  work  the  plaintifl 
would  have  realized  a  profit,  the  measure  of  damages  recoverable  i 
that  sum  which  is  shown  would  have  been  realized  as  profits,  if  the 
had  been  permitted  to  complete  their  contract. 

10.  Same;  charge  to  jury. — An  instruction  that  profits  which  woul 
reasonably  have  been  realized  but  for  the  defendant's  default,  ar 
recoverable,  but  not  those  which  were  speculative,  contingent,  probi 
ble  or  remote,  is  erroneous,  in  making  an  improper  use  of  the  wor 
**probable  ;"  since  reasonably  probable  profits  might  be  recoverable 

11.  Sam"  — A  charge  to  the  jury  forbidding  the  recovery  c 
profits,  *'Unless  the  jury  believe  from  the  evidence  that  the  profil 
claimed  are  certain,"  is  erroneous  ;  reasonable  certainty  being  suff 
cieht  to  justify  a  recovery. 

Appeal  from  the  City  Court  of  Gadsden. 

Tried  before  the  Hon.  John  H.  Disque. 

This  action  was  brought  by  the  appellees  against  the  a[ 
pellants;  and  sought  to  recover  damages  for  the  allege 
breach  of  a  contract. 

The  contract  v^^hich  is  the  basis  of  the  action  is  as  fo 
lows  :  "Articles  of  agreement  made  this  25th  day  of  Mav  i 
the  year  1888  between  C.  E.  Danforth  of  New  York  Cit 
and  R  T.  Armstrong  of  Bome,  Ga.,  under  the  firm  name  an 
title  of  Danforth  &  Armstrong,  party  of  the  first  part,  an 
the  Tennessee  &  Coosa  Bailroad  Company,  a  corporatio 
organized  under  the  laws  of  the  State  of  Alabama,  party  ( 
the  second  part,  witnesseth :  That  for  and  in  consiaeratio 
of  the  payments  hereinafter  mentioned  to  be  made  by  tl 
party  of  the  second  part,  the  said  party  of  the  first  pai 
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doth  hereby  Govenant  and  agree  to  construct  and  finish  in  a 
substantial  and  workmanlike  manner,  to  the  acceptance  of 
the  Chief  Engineer  of  the  party  of  the  second  part,  and 
subject  to  all  of  the  provisions  of  the  specifications  hereto 
annexed  and  endorsea  'The  Tennessee  &  Coosa  Bailroad/ 
the  work  on  that  part  of  the  said  Tennessee  &  Coosa  Bail- 
road  extending  from  Littleton,  in  Etowah  Co.,  Alabama, 
to  Huntsville,  in  Madison  Co.,  Alabama,  which  work  is  con- 
tained in  two  general  divisions  known  as  Division  A  and 
Division  B.  Division  A.  being  understood  to  extend  from 
Littleton  to  a  point  on  the  old  grade  of  the  Tennessee  & 
Coosa  Eailroad  near  Guntersville,  where  the  line  of  the  ex- 
tension of  said  road  to  Huntsville  leaves  the  old  grade  as 
now  constructed.  And  Division  B,  being  understood  to 
extend  from  said  point  on  the  old  grade  near  Guntersville 
to  a  Junction  with  the  tracks  of  the  Memphis  and  Charles- 
ton B.  B.,  in  Huntsville  as  the  same  may  be  located  by  the 
Chief  Engineer,  and  approved  by  the  said  Tennessee  & 
Coosa  Bailroad  Company.  It  is  hereby  mutually  agreed 
and  understood  that  the  work  to  be  done  on  Division  A. 
shall  consist  of  making  all  excavations  of  rock  and  earth 
required  in  the  unfinished  cuttings  from  section  one  to  sec- 
tion four,  inclusive,  and  from  section  twenty-one  to  section 
twenty-four,  inclusive,  and  of  all  the  masonrj,  timber  work, 
drain  pipe,  culverts,  on  the  whole  of  Division  A,  and  does 
not  include  the  clearing  and  trimming,  repairing  or  finish- 
ing of  the  old  cuttings  and  embankments.  It  is  also  hereby 
mutually  agreed  and  understood  that  the  work  to  be  done 
on  Division  B.  shall  consist  of  constructing  and  performing 
all  the  work  required  to  be  done  for  completing  the  sub- 
structure ready  for  the  track,  except  the  work  connected 
with  the  Tennessee  Biver  Bridge,  and  excepting  the  iron 
work  where  iron  bridges  shall  take  the  place  of  wooden 
bridges.  Wherever  the  word  contractor  is  used  in  this 
agreement  it  refers  to  and  indicates  the  party  of  the  first 
part.  Wherever  the  word  Company  is  used,  the  party  of . 
the  second  part  is  designated.  The  contractor  herebj 
agrees  to  complete  the  work  contracted  to  be  done  on  Di- 
vision A,  on  sections  one  to  four,  inclusive,  by  September 
Ist,  1888,  and  on  the  whole  of  said  Division  A  by  November 
Ist,  1888,  and  on  Division  B,  from  its  point  of  beginning 
with  the  old  grade  on  Division  A  to  the  Tennessee  Biver 
at  Guntersville,  by  December  1st,  1888,  and  from  Aldrick 
Creek  crossing  to  a  junction  with  the  Memphis  &  Charles- 
ton B.  B.  tracks  in  Huntsville  by  September  1st,  1888,  and 
the  whole  of  Division  B,  by  December  31st,  1888.    The  work 


Digitized  by  VjOOQiC 


334  SUPKEME  COUET  [Nov.  Term 

[Danforth  &  Armstrong  v.  Tennessee  &  Goosa  River  Railroad  Co.] 

shall  be  commenced  within  ten  days  after  the  contractoi 
shall  have  been  notified  by  the  Chief  Engineer  that  th( 
same  has  been  staked  out  and  is  ready,  and  shall  progress 
in  such  parts  of  the  work  and  at  such  times  as  the  saic 
Engineer  may  direct.  The  party  of  the  first  part  agrees  U 
perform  the  work  specified  according  to  the  prices  namec 
within  the  following  schedules,  and  in  full  compliance  witl 
all  requirements  of  the  contract  and  specifications. 

Schedule  of  Prices  on  Division  A. 

Earth  Excavations per  cubic  yard $  0  I 

Loose  Rock  Excavations per  cubic  yard ....  0  31 

Solid  Rock  Excavations per  cubic  yard ....  06 

First-class  Masonry per  cubic  yard 9  0 

Second-class  Masonry per  cubic  yard ....  80 

First-class  Arch  Masonry per  cubic  yard ....  11  0 

Second-class  Arch  Masonry per  cubic  yard ....  90 

Box  Culvert  Masonry per  cubic  yard 3  0 

Coping  Masonry per  cubic  yard ....  15  0 

Slope  wall  Masonry per  cubic  yard ....  20 

Rip  Rap  Masonry per  cubic  yard ....  15 

Concrete  Masonry per  cubic  yard 2  5 

Drain  Pipe  15  inch  per  lin.  foot 2  0 

Drain  Pipe  18  inch  per  lin.  foot 2  4 

Drain  Pipe  24  inch  per  lin.  foot 2  7 

Piles  per  lin.  foot 0  3 

Timber  in  foundations*per  1000  B.  M 20  0 

Timber  in  wooden  trestles  per  1000  B.  M 25  5 

Timber  in  wooden  girders  per  1000  B.  M 21  0 

Wrought  Iron  per  pound 0  0 

Cast  Iron  per  pound 0  0 

Schedule  of  Prices  on  Division  B. 

Earth  Excavations per  cubic  yard ....  $  0  1 

Loose  Rock  Excavations per  cubic  yard ....  03 

Solid  Rock  Excavations per  cubic  yard ....  07 

First-class  Masonry per  cubic  yard ....  90 

Second-class  Masonry per  cubic  yard ....  80 

First-class  Arch  Masonry per  cubic  yard 11  <] 

Second-class  Arch  Masonry per  cubic  yard ....  90 

Box  Culvert  Masonry per  cubic  yard ....  30 

Coping  Masonry per  cubic  yard ....  15  0 

Slope  wall  Masonry per  cubic  yard ....  20 

Rip  Rap  Masonry per  cubic  yard ....  15 

Concrete  Masonry per  cubic  yard ....  25 
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Drain  Pipe  15  inch  per  lin.  foot 2  00 

Drain  Pipe  18  inch  per  lin.  foot 2  40 

Drain  Pipe  24  inch  per  lin.  foot. 2  75 

Piles  per  lin.  foot. 0  30 

Timber  in  foundations  per  1000  B.  M 20  00 

Timber  in  wooden  trestles  per  1000  B.  ]M 27  75 

Timber  in  wooden  girders  per  1000  B.  14 21  00 

Wrought  Iron  per  pound 0  05 

Cast  Iron  per  pound 0  04 

In  consideration  of  a  faithful  performance  of  the  condi- 
tions of  this  agreement  by  the  party  of  the  first  part  the 
party  of  the  second  part  hereby  agrees  to  transport  all  men, 
materials,  machinery  and  supplies,  required  by  the  contractor 
in  the  performance  of  his  work,  free  over  the  tracks  of  the 
Tennessee  &  Coosa  Bailroad,  and  to  pay  on  or  about  the 
tenth  of  each  month  for  ninety  per  cent,  of  the  work,  esti- 
mated by  the  engineer  to  have  been  done  in  the  previous 
month  at  the  rates  named  in  the  foregoing  schedule,  the  re- 
maining ten  per  cent,  to  be  retained  by  the  Company  till 
the  completion  of  the  work. 

[Signed.]  "The  Tennessee  &  Coosa  B.  B.  Co. 

By  E.  A.  QuiNTARD,  Brest 
Danforth  &  Armstrong." 

As  is  stated  in  the  opinion,  the  pleadings  and  the  rulings 
thereon  are  sufficiently  shown  in  the  report  of  the  case  when 
it  was  here  on  a  former  appeal.  93  Ala.  614.  Such  rulings 
of  the  court  upon  the  evidence  as  are  passed  on  in  the  opin- 
ion are  sufficiently  stated  therein. 

Among  the  charges  given  at  the  request  of  the  plaintiffs, 
and  to  the  giving  of  each  of  which  the  defendant  separately 
excepted,  are  the  following :  (2.  "The  court  charges  the 
jury  that  if  they  believe  from  the  evidence  that  tne  esti- 
mates made  by  W.  H.  Case,  the  Engineer  of  defendant  on 
preliminary  survey  as  to  the  character  of  the  contents, 
whether  more  or  less  of  earth,  loose  or  solid  rock ;  still  if 
the  jury  further  believe  from  the  evidence  that  any  porcion 
of  the  line  of  the  defendant's  road  has  since  been  completed 
or  partially  completed  and  that  said  line  so  completed  or 

{>artially  completed  was  substantially  on  the  preliminary 
ine,  then  the  jury  can  look  to  any  evidence  oefore  them 
showing  how  much  earth,  loose  and  solid  rock  were  moved 
in  such  completion,  if  there  be  such  evidence  before  them, 
to  determine  how  much  of  each  kind,  whether  in  earth,  loose 
or  solid  rock,  there  were  in  said  preliminary  estimates." 
(3.)    "The  court  charges  the  jury  that  they  can  find  a  ver- 
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I !  E  diet  for  the  plaintififs  for  damages  or  profits,  if  the  prepc 

*  1 1  derance  of  the  evidence  be  on  the  side  of  the  plaintiffs, 
I  !*  such  evidence  reasonably  satisfies  the  minds  of  the  jury 

;  1:  such  damage  or  profits,  although  upon  all  the  evidence  the 

:  j  r.  may  be  some  uncertainty  as  to  the  amount  of  such  dama^ 

[  \  or  profits." 

The  defendant  requested  the  court  to  give  the  foUowi 

written  charges  to  the  jury,  and  separately  excepted  to  t 

court's  refusal  to  give  each  of  them  as  asked  :    (1.)    "If  t 

jury  believe  from  the  evidence  in  this  case  that  Danforth 

Armstrong  have  failed  to  give  such  data  or  standard  by  i 

ference  to  which  the  profits  claimed  of  the  defendant  can 

satisfactorily  establisned  or  ascertained,  then  such  prof 

would  not  be  allowed,  and  your  verdict  on  the  matter 

profits  claimed  would  be  for   the  defendant"     (3.)     "T 

court  charges  the  jury  that  if  the  profits  claimed  by  Da 

forth  &  Armstrong  of  the  defendant  by  reason  of  the  brea 

of  defendant's  contract  are  probable,  uncertain,  speculati 

[  I  \^  and  such  as  might  be  conjectured  would  be  the  probable  i 

,    ,  suit,  if  Danforth  &  Armstrong  had  complied  with  their  co 

^  tract,  then  the  plaintiffs  can  not  recover  such  profits."   ( 

!   j  "The  plaintiffs  must  establish  the  amount  of  their  loss 

I  evidence  from  which  the  jury  will  be  able  to  estimate  t 

extent  of  their  injury,  excluding  all  such  elements  of  inju 

as  are  incapable  of  being  ascertained  to  a  reasonable  degr 

j  of  certainty  by  the  usual  scales  of  evidence,  and  if  the  e^ 

!  dence  fails  to  do  this,  then  your  verdict  must  be  for  the  (J 

r  fendant  on  the  matter  of  the  profits  claimed  by  plaintiffs 

[  (7.)     "The  court  charges  you  that  it  is  a  well  establish 

I  rule  of  law  that  damages  to  be   recovered  foy  a  breach 

I  contract  must  be  shown  with  certainty  and  not  left  to  spec 

I  I  lation  or  conjecture.  Profits  which  would  have  been  realize 

but  for  defendant's  default  are  recoverable,  those  which  a 

speculative,  contingent,  probable  and  remote  are  not  recc 

erable.     If  the  jury  believe  from  all  the  evidence  that  t 

profits  claimed  by  the  plaintiffs  are  based  upon  probability 

are  uncertain  ana  a  matter  of  speculation,  then  such  prof 

are  not  recoverable,  and  your  verdict  should  be  for  the  d 

j  fendant."     (12.)     "Profits  which  would  certainly  have  be* 

♦  realized  but  for  the  defendant's  default  are  recoverable,  tho 
which  are  speculative,  contingent,  prob^ible  or  remc 
are  not  recoverable."  (15.)  "If  the  jury  believe  from  tl 
evidence  that  Danforth  &  Armstrong,  in  carrying  out  the 
contract  with  the  defendant,  intended  or  proposed  to  bla 
rock  from  Deposit  bluff  on  the  bank  of  the  Tennessee  Riv( 

!'  }  'j  into  the  river,  then  the  court  charges  you  that  Danforth 
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Armstrong  could  not  recover  any  profits  for  the  quantity  of 
rock  that  the  jury  believe  from  the  evidence  would  have 
been  blasted  into  the  river."  (16.)  "If  the  jury  believe 
from  all  the  evidence  in  this  case  that  the  profits  in  this  case 
constituted  an  element  of  the  contract,  then  said  profits  can 
not  be  recovered  unless  the  jury  can  estimate  such  with 
reasonable  certainty.  Such  certainty  as  satisfies  the  mind 
of  a  prudent  and  impartial  juror.  If  the  jury  believe  from 
the  evidence  that  the  profits  claimed  are  contingent,  specu- 
lative and  probable  then  they  are  not  recoverable  and  your 
verdict  should  be  for  the  defendant  as  to  profits."  (19.)  "The 
court  charges  you  that  the  law  is  that  Danforth  &  Arm- 
strong had  no  right  in  carrying  out  their  contract  to  blast 
rock  from  Deposit  Tt)luff  on  the  North  side  of  the  Tennessee 
Eiver,  in  such  quantities  as  would  obstruct  the  river  and 
endanger  the  navigation  of  the  river."  (22.)  "The  court 
charges  the  jury  in  this  case  that  the  plaintiffs  had  no  right 
under  the  law  to  throw  the  rock  or  other  material  into  the 
Tennessee  River." 

There  was  judgment  for  the  plaintiffs,  assessing  their 
damages  at  $39,990.  The  defendant  brings  this  appeal,  and 
assigns  as  error  the  various  rulings  of  the  trial  court. 

R  C.  BwcfKELL,  W.  H.  Denson,  William  Richardson  and 
Thos.  H.  Watts,  for  appellant.— The  signing  of  the  bill  of 
exceptions  by  the  judge  does  not  affect  or  modify  thQ  valid- 
ity of  the  judgment  rendered,  and  is  the  exercise  of  no  con- 
trol over  the  judgment.  The  provision  of  the  special  act 
(Acts  1890-91,  p.  1092),  does  not  refer  to  the  signing  of  the 
bill  of  exceptions. — Strader  v,  Alexander^  9  Porter,  441; 
Pool  V.  C.  &  M.  B.  Co.  5  Ala.  237.  Speculative  and  con- 
jectural damages  are  not  recoverable. —  U,  S.  v,  Behan^  110 
U.  S.  344;  Clements  v,  Beatiy.  87  Ala.  238;  Befining  Co.  v. 
Barton,  77  Ala.  148 ;  Young  v.  Cureton,  87  Ala.  727 ;  Anson 
on  Contracts  (2d  Ed.,  Am.),  p.  410,  note;  3  Brick.  Dig.,  p. 
293,  §  8.  The  recovery  in  a  case  like  the  present  one,  must 
be  limited  to  profits  proved,  exclusive  of  profits  remote, 
conjectural,  or  dependent  on  contingencies,  too  uncertain  to 
base  a  contract  upon. — Beck  v.  West,  87  Ala.  213 ;  91  Ala. 
312 ;  Union  B,  Co.  v.  Barton,  77  Ala.  148*;  Brigkam  tfc*  Co.  v. 
Carlisle,  78  Ala.  248;  Harper  v.  JVeeks,  89  Ala.  577;  KeeUe 
V.  Keeble,  85  Ala.  552;  Clements  v.  Bexitty,  87  Ala.  238;  Snod- 
grass  v.  Beynolds,  79  Ala.  452;  McPherson  v.  Bobertson,  82 
Ala.  459;  jbaughtery  v.  W.  U.  T.  Co.,  75  Ala.,  168;  W.  U.  T. 
Co.  V.  Way,  83  Ala.  542;  Bell  v.  Reynolds,  78  Ala.  514;  Pd- 
lock  V.  Gantt,  69  Ala.  373;  Burton  t\  HoUey,  29  Ala.  318; 
23 
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Higgins  v.  Mansfield,  62  Ala.  267 ;  Street  v.  Sinclair,  71  Ali 
110 ;  1  Sedgwick  on  Damages,  134-6  and  note. 

J.  M.  Chilton,  contra. — The  bill  of  exceptions  was  n( 
signed   within  the  time  allowed  by  law.     Acts  1890-91, 
1092.    The  first  charge  requested  by  the  defendants  invade 
the  province  of  the  jury  and  was  properly  refused. — Potfi 
V.  State,  92  Ala.  37 ;  Jackson  v.  RoUnson,  93  Ala.  157;  A,  i 
S.  B.  R,  Co,  V,  Hill,  93  Alfi.  516;  3  Brick.  Dig.,  p.  113,  §§  10 
110.     Profits  that  were  reasonalaly  probable  could  be  reco 
ered. — 1  Sedgwick  on  Damages,  208 ;  Hammond  v.  Busse 
20  Q.  B.  D.  79.     Charges  in  reference  to  the  blasting   i 
rock  into  the    river  were  properly  refused. —  Yarbrough 
Avant,  66  Ala.  527;   Ware  v.  Curry,  57  Ala.  274;  Johnson 
Smith,  70  Ala.  108. 

STONE,  C.  J.— This  is  the  second  appeal  in  this  case. 
93  Ala.  614. 

The  Tennessee  &  Coosa  Rivers  Bailroad  Company  wi 
a  corporation  extending  from  Gadsden  on  the  Coosa  rive 
by  or  near  Guntersville  on  the  Tennessee  river,  to  Hunt 
YiUe.  Part  of  the  grading  and  other  work  preparatory  I 
the  superstructure  had  been  done,  but  a  very  large  part 
the  work  remained  to  be  done.  On  May  25th,  1888,  Da 
forth  &  Armstrong,  contractors,  entered  into  a  written  co 
tract  with  the  corporate  authorities  of  said  railroad  coi 
pany  to  "construct  and  finish  their  said  railroad,"  with  ce 
tain  specified  exceptions.  A  copy  of  the  contract  is  set  o 
in  the  statement  of  facts  accompanying  this  report  of  tl 
case.  It  will  be  seen  that  the  work  undertaken  oy  the  co 
tractors  was  of  considerable  magnitude.  The  contract  spe 
ifies  the  scale  of  prices  to  be  paid  for  each  description 
class  of  work  to  oe  done,  and  of  the  materials  to  be  fu 
nished,  and  declares  the  time  within  which  the  work  < 
each  of  the  sections  was  to  be  completed.  Payments  we 
to  be  made  to  the  contractors,  about  the  10th  of  ea( 
month,  of  ninety  }m'  cent,  of  the  value  of  the  work  done  ai 
materials  furnished  during  the  preceding  month.  The  esl 
mates  for  these  several  payments  were  to  be  furnished,  ai 
were  furnished,  by  the  engineers  of  the  defendant  corpor 
tion. 

Except  on  a  single  question,  there  is  very  little  conflict 
the  testimony  shown  in  the  record.  That  excepted  que 
tion  presents  the  inquiry,  whether,  if  plaintiffs  had  coi 
pletea,  or  been  permitted  to  complete  their  contract,  th( 
would  have  realized  a  profit,  and  the  extent  of  it      We  a 
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this  was  the  chief  question  of  contest,  for  we  are  nok  in- 
formed by  the  record  that  the  railroad  corporation  denied 
the  making  of  the  contract  as  set  out,  denied  that  the  work 
was  done  in  the  months  of  June  and  July,  as  set  forth  in 
the  estimates,  or  denied  its  default  in  making  payment 
according  to  the  estimates.  As  candidly  stated  by  one  of 
the  counsel  for  appellants,  ''It  is  apparent  the  principal  con- 
tention in  the  court  below  was  as  to  the  damages  the  plain- 
tifls  were  entitled  to  recover."  And  we  may  add,  the  brunt 
of  this  contention  centered  in  the  inquiry  of  profits  the  con- 
tract enabled  plaintiffs  to  realize,  if  the  contract  had  been 
completed- 

The  pleadings  in  this  case,  and  the  rulings  upon  them, 
are  the  same  as  were  shown  on  the  former  appeal.  93  Ala. 
614.  That  report  shows  a  sufficiently  full  account  of  the 
pleadings  and  proceedings  up  to  the  formation  of  the  issue 
lor  the  jury.  It  states  erroneously  that  the  defendant  de- 
murred to  the  ninth  count  The  record  shows  it  was  the 
eighth.  The  grounds  assigned  were  that  that  count  was  in 
case,  whereas  the  action  was  assumpsit.  There  was  also  a 
demurrer  to  the  whole  complaint,  for  the  misjoinder  of 
counts.  The  trial  court  overruled  the  demurrer  on  all  the 
grounds,  and  held  the  complaint  ffood. 

If  count  number  eight  stood  alone  as  a  cause  of  action, 
and  on  its  own  specific  averments,  without  other  aid,  it  may 
be  a  grave  question  whether  it  presents  a  grievance  for 
which  assumpsit  would  lie.  It  may  be  that  case  would  be 
the  proper  action,  if  any  could  be  maintained. — Mobile  Life 
Ins,  Co.  V,  Randall,  74  Ala.  170;  WiUianis  v.  Stilbvell,  88  Ala. 
332;  IVhite  v.  Levy,  91  Ala.  175;  Cap.  City  Water  Co.  v. 
City  of  Montgomery y  92  Ala.  866.  But  that  count  does  not 
stand  alone  on  its  specific  averments.     It  adopts  a  large 

fart  of  count  No.  6,  which  sets  forth  a  copy  of  the  contract. 
t  employs  this  language:  Plaintiffs  and  defendant  "had 
entered  into  a  contract  and  performed  work  and  labor,  and 
furnished  material  as  set  forth  in  count  No.  6  of  this  com- 
plaint, and  the  defendant  had  made  the  defaults  therein 
stated."  It  is  common  knowledge,  that  to  perform  and  ex- 
ecute the  contract  set  out  in  count  No.  6  would  require  a 
large  force  of  hands  and  teams,  and  large  expense  in  their 
subsistence ;  and  to  have  them  suddenly  thrown  out  of  em- 
ployment would  necessarily  entail  expense.  One  of  the 
Dreaches  set  forth  in  count  No.  6  is  as  follows :  "The  plain- 
tifis  further  allege  that  about  the  20th  of  August,  1888,  de- 
fendant further  breached  said  contract  in  ordering  the 
plaintiffs  to  cease  their  work  on  said  road,  and  under  said 
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contract ;  and  plaintiffs  did  then  and  there  cease  their  woi 
and  have  performed  nothing  since."  We  may  add  tk 
count  No.  6  is  an  elaborate  special  count,  and  sets  forth  i 
that  plaintiffs  had  done  under  the  contract,  all  the  breacli 
charged  to  have  been  committed  bv  the  defendant,  a 
claims  additional  damages  for  being  hindered  and  prevent 
in  carrying  out  their  contract.  Considered  in  counecti 
with  the  sixth  count,  and  taking  into  the  account  the  nal 
ral  and  necessary  connection  between  the  breaches  charg 
and  the  injury  complained  of,  and  bearing  in  mind  also  t 
nature  of  the  service  undertaken  to  be  performed,  we  ht 
that  the  damages  claimed  in  this  count  are  so  much  a  cc 
sequence  of  the  breach  charged,  that  they  can  be  recover 
in  an  action  of  assumpsit.  In  thus  holding,  we  only  folic 
what  was  said  when  the  case  was  formerly  before  us.— 
Ala.  614;  Culver  v.  Hill,  68  Ala.  66;  Pollock  v.  Gantt,  69  A 
373;  Vandegriff  i\  Ahhoff,  75  Ala.  487;  Brigham  v.  Carlh 
78  Ala.  243*;  Norton  i\  Miller,  84  Ala.  537. 

A  motion  is  made  to  suppress  the  bill  of  exceptions, 
the  alleged  ground  that  it  was  not  signed  in  time.  T 
judgment  was  rendered  September  12,  1891,  and  the  bill 
exceptions  was  signed  November  30,  1891.  That  session 
the  court  was  opened  July  6,  1891,  and  continued  in  sessi 
until  thirty  days  before  the  next  term.  The  next  term  coi 
menced  its  session  January  4,  1892,  and  thirty  days  befo 
that  time  would  be  December  5th,  1891 — five  days  after  t 
bill  in  this  case  was  signed.  See  act  creating  City  Court 
Gadsden,  Sess.  Acts,  1890-91,  p.  1092,  §  5. 

It  is  contended,  however,  that  under  section  27  of  the  a 
p.  1102,  the  session  of  the  court  must  be  regarded  as  clos 
at  the  end  of  ten  days  after  the  judgment  was  rendered,  ai 
that  consequently  a  bill  of  exceptions  can  not  be  seal 
after  that  time,  without  a  legal  oraer  of  the  court  extendi 
the  time.  Stein  v.  MrArdle,  25  Ala.  561,  is  relied  on  in  su 
port  of  this  contention. 

In  Jolnison  v,  Washhurn,  98  Ala.  258,  we  consider 
this  question  in  connection  with  Stein  v.  McArd 
supra,  and  refused  to  be  governed  by  that  authority,  or 
follow  it.  We  adhere  to  what  we  there  said,  and  ovem 
the  motion  to  suppress  the  bill  of  exceptions. 

Depositions  taKen  in  a  cause,  and  filed  in  court,  stand 
a  very  different  footing  from  documentary  evidence,  or  oth 
private  writings  used  on  the  trial.  They  belong  to  the  fil 
are  in  the  custody  of  the  clerk,  and  it  would  seem  to  be  ne 
to  impossible  for  him  to  mistake  their  identity.  It  wou 
appear  to  be  as  unlikely  that  the  clerk  would  commit  a  mi 
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take  in  the  matter  of  a  deposition  taken  and  nsed,  in  the 
cause,  as  that  he  would  miscopy  the  pleadings.  If  it  were 
a  chancery  suit,  no  evidence  of  identity  woiild  be  required 
other  than  the  register's  entry  on  the  note  of  the  testimony, 

that  the  deposition  of ,  naming  the  witness,  was  offered 

in  evidence  for  complainant  or  defendant,  as  the  case  might 
be.  They  are  not  of  the  class  of  writings  which  were  the 
subject  of  adjudication  in  Parsons  v.  Woodward,  73  Ala.  348 ; 
Pearce  v.  Clements,  Ih.  25G;  Moore  v.  Helms,  77  Ala.  379; 
Siapp  V.  Wilkinson,  80  Ala.  47.  We  will  treat  the  deposi- 
tions as  parts  of  the  bill  of  exceptions,  because  we  consider 
them  sufficiently  identified. 

Very  many  questions  were  reserved  during  the  introduc- 
tion ot  the  testimony,  and  to  charges  given  and  refused. 
We  do  not  propose  to  notice  in  detail  all  the  questions  raised. 
We  will  endeavor  to  state  principles  which  are  decisive  of 
every  point  reserved,  so  far  as  we  consider  there  is  any 
merit  in  them. 

Plaintiffs  were  allowed  to  produce  in  evidence  certain  es- 
timates proven  to  have  been  made  by  the  en^neers  in  the 
service  of  defendant.  Some  of  these  were  estimates  of  work 
done  and  performed  under  the  contract.  Others  were  esti- 
mates of  work  which  plaintiffs  would  be  required  to  do  and 
perform  under  their  contract,  if  fully  complied  with.  As 
we  understand  the  language  of  the  record,  this  latter  class 
consisted  of  the  engineers'  estimates  made  prior  to  the  let- 
ting of  the  contract,  and  made  as  part  and  parcel  of  the  con- 
trolling factors  in  determining  the  location  of  the  line  of  the 
road.  It  was  objected  to  the  testimony  last  mentioned,  that 
it  was  left  in  doubt  whether  the  testimony  offered  was  the 
original,  or  merely  a  copy.  In  reply  to  this  objection  it  was 
shown,  first,  that  defendant  had  been  notified  to  produce 
the  originals,  and,  second,  that  said  originals  were  out  of 
the  State.  The  City  Court  did  not  err  in  the  rulings  on 
this  question.— 1  Greenl.  Ev.,  §  560  ;  3  Brick. Dig., 440, §510. 

Testimony  of  witnesses  for  defendant  was  offered,  for  the 
purpose,  it  would  seem,  of  disproving  the  amount  of  profits 
plaintiffs  would  have  realized,  if  they  had  performed,  or 
been  permitted  to  perform,  all  the  stipulations  of  their  con- 
tract This  testimon}^  consisted,  in  part,  of  estimates  made 
bv  civil  engineers  experienced  in  railroad  construction, 
xheir  estimates  were  offered  in  evidence  by  defendant,  and 
were  excluded,  on  motion  of  plaintiffs.  There  was  an  excep- 
tion reserved  to  this  ruling. 

The  question  raised  by  this  ruling  is  entirely  different 
from  that  last  above  considered.    The  estimates  then  under 
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consideration  were  those  made  in  locating  and  finally  estab- 
lishing the  line  of  the  railroad.  They  were  the  act  of  the 
defendant  itself,  done  in  its  service,  as  aids  in  the  selection 
of  the  best,  most  practicable,  and  least  expensive  route,  on 
which  to  locate  and  construct  the  road.  They  were  mani- 
festly a  material  factor,  alike  in  letting  and  undertaking  the 
construction  of  the  road.  They  were  specifications,  made 
by  the  defendant,  of  the  quality  and  probable  quantity  of 
the  work  and  labor  they  were  contracting  to  have  done,  and, 
no  doubt,  they  entered  largely  into  the  terms  of  the  contract 
agreed  on.  l^hey  were  the  defendant's  description,  as  near 
as  was  then  practicable,  of  the  subject  of  the  contract  and  its 
dimensions.  The  testimony  offered  by  defendant  had  none 
of  these  qualities.  It  did  not,  and  could  not,  enter  into  the 
making  of  the  contract.  It  was  ex  post  facto.  It  was,  at 
most,  a  foundation  for  the  differing  opinion  and  judgment  of 
experts,  bearing  on  the  inquiry  of  profits  plaintiffs  could 
have  realized  from  a  completion  of  tneir  contract  It  was 
simply  reducing  their  oral  testimony  to  writing,  and  having 
it  placed  in  the  hands  of  the  jury,  to  aid  them  in  under- 
standing and  utilizing  it  in  making  up  their  verdict.  Now, 
while  it  is  clearly  the  privilege  of  the  jury,  or  any  member 
of  it,  to  take  notes  of  the  oral  testimony  as  aids  to  memory, 
there  is  no  provision  of  the  law  which  authorizes  the  wit- 
ness's memoranda  of  calculations,  made  to  assist  his  own 
memory,  to  be  placed  before  the  jury,  if  objected  to.  It 
does  not  fall  within  any  recognized  rule  on  the  subject 
Acllen  V,  Hickman,  63  Ala.  494;  Jacques  v,  Horton,  76  Ala. 
238;  Stotuienmire  v.  Harper,  81  Ala.  242;  Hancock  v.  KeUy, 
lb.  368;  Hart  v.  KendalL  82  Ala.  144;  BiUingslea  v.  State,  85 
Ala.  323. 

The  contract  which  Danforth  &  Armstrong  entered  into 
with  the  railroad  company  required  them  to  move  a  large 
quantity  of  solid  rock  on  the  margin  of  the  Tennessee  river. 
The  testimony  shows  that  this  rock  constitutes  an  abrupt 
or  perpendicular  bluff  of  considerable  height,  extending 
Gj^uite  up  to  the  water's  edge,  and  that  the  survey  and  loca- 
tion of  the  railway,  contracted  to  be  built  by  Danforth  k 
Armstrong,  required  that  the  roadway  should  be  excavated 
through  that  rock  for  a  considerable  distance.  The  testi- 
mony shows,  without  conflict,  that  this  service  would  require 
that  the  rock  should  be  blasted,  and  that  to  blast  it  into  the 
river  would  be  greatly  less  es^pensive  than  to  remove  it  to  a 
distance.  The  estimates  and  testimony  tended  to  show  that 
the  quantity  of  rock  necessary  to  be  gotten  out  of  the  way 
to  construct  the  road-bed  at  this  point  would  equal  one 
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hundred  thousand  cubic  yards,  or  more.  In  estimating  the 
profits  Danforth  &  Armstrong  could  have  realized  from  the 
completion  of  their  contract,  some  of  the  calculations  were 
based  on  the  postulate  that  this  100,000  yards  of  solid  rock 
could  and  would  bp  blasted  into  the  Tennessee  river,  and 
that  the  contractors  would,  in  that  way,  be  relieved  of  the 
burden  and  expense  of  removin./  it  farther.  There  was  tes- 
timony tending  to  show  that  casting  this  rock,  in  the  quantity 
proposed,  into  the  river  at  that  point,  would  tend  to  produce 
an  obstruction  to  navigation.  The  Tennessee  river  is  a  navi- 
gable water-course.  Under  our  Constitution — Declaration 
of  Rights,  §  25 — it  is  declared,  "That  all  navigable  waters 
shall  remain  forever  public  highways,  free  to  the  citizens  of 
the  State,  and  of  the  United  States."  See,  also.  Code  of 
1886,  §  1459.  In  section  4136  it  is  declared,  that  "any  per- 
son obstructing  a  navigable  water-course  in  this  State  must, 
on  conviction,  be  fined  not  less  than  fifty  dollars." 

There  were  three  charges  asked  by  defendant,  bearing  on 
this  question,  and  they  were  severally  refused.  Charge  13 
is  in  the  following  language  :  "Under  the  law  and  constitu- 
tion of  the  State  of  Alabama,  no  one  has  the  right  to  obstruct 
a  navigable  stream  in  the  State  of  Alabama."  There  was, 
as  we  have  said,  testimony  tending  to  show  that  the  quantity 
of  rock  necessary  to  be  removed  in  preparing  the  road-bed 
at  the  point  under  discussion,  if  cast  into  the  river,  might 
obstruct  navigation.  The  charge  requested  was,  therefore, 
not  abstract  Neither  was  it  objectionable  on  the  score 
that  it  assumed,  as  a  fact,  that  blasting  the  rock  into  the 
river  would  necessarily  obstruct  navigation.  It  left  that 
question  to  the  jury. 

It  is  manifest,  alike  from  the  testimony  and  from  common 
knowledge,  that  to  remove  the  rock  entirely  away  would  en- 
tail greater  expense  than  to  blast  it  into  the  river.     It  might 
safely  be  said  that   the  expense  of  removal  would  be  much 
greater.     This,  if  found  necessary,  would  inevitably  reduce 
the  profits  Danforth  &  Armstrong  could  have  made  by  the 
completion  of  their  contract.     We  hold  that  charges  lo  and 
19  asked  by  defendant  ought  to  have  been  given,  because 
they  presented  an  element  which  properly  entered  into  the 
inquiry  of  profits  the  plaintiffs  could  have  realized  from  the 
full  performance  of  their  contract.     And  it  would  not  vary 
this  question,  even  if  the  chief  engineer  instructed  the  con- 
tractors that  they  could  blast  the  rock  into  the  river.   This, 
because,  first  all  men  are  bound  to  know  the  law  ;  and,  in 
the  second  place,  it  does  not  appear  that  the  engineer  was 
authorized  to  make  such  declaration  and  thereby  bind  the 
corporation. 
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Charges  15  and  22,  as  asked,  were  properly  refused.  They 
assume,  as  matter  of  law,  that  to  blast  the  rock  into  the 
river  would  obstruct  navigation.  That  was  an  inquiry  of 
fact  which  should  have  been  submitted  to  the  jury. 

In  actions  for  the  recovery  of  damages,  which  it  is  alleged 
would  have  been  realized  by  plaintiflF  but  for  the  tort  or 
breach  of  contract  on  the  part  of  the  defendant,  no  absolute, 
unbending  rule  can  be  laid  down  which  will  be  applicable  to 
every  class  of  cases.  Respect  must  be  had  to  tne  violated 
duty,  or  breach  of  contract-obligation,  which  is  the  subject 
of  complaint  in  the  particular  action.  In  George  v.  C.  &  M. 
R,  R.  Co,y  8  Ala.  234,  it  was  said  :  "It  is  perhaps  impossible 
to  ascertain  any  one  rule  that  will  cover  all  classes  of  con- 
tracts, in  regard  to  the  damages  that  may  be  awarded  to  the 
injured  party."  So,  in  a  class  of  actions  brought  to 
recover  for  a  breach  of  contract,  or  stipulation  in  a  contract, 
"the  measure  of  recovery  is  the  actual  injury  caused  by  the 
breach." — Culver  v.  Hilly  68  Ala.  66.  That  would  seem  to 
be  the  proper  measure  in  this  case.  But  many  difficulties 
will  present  themselves  in  the  application  of  this  principle, 
and  m  the  introduction  of  testimony  in  proof  of  such  injury. 
"Among  the  general  rules  for  the  recovery  of  damages  are 
the  following :  that  they  must  be  the  natural  and  proximate 
consequence  of  the  wrong  done — not  the  remote,  or  acci- 
dental result  And  special  damages  can  be  recovered  only 
t  1  when  they  are  not  too  remote,  and  are  specially  counted  on 

and  claimed  in  the  complaint.     What  are  termed  speculative 
damages — that  is,  possible,  or  even  probable  profits,  that, 
I :  ll  it  is  claimed,  could  have  been  realized  but  for  the  tortious 

f   j  act,  or  breach  of  contract  charged  against  defendant — ^are  too 

'   !  remote,   and    can    not    be    recovered," — Pollock    v.   Gantfy 

'   ;  69  Ala,  373. 

( !  i  In  passing  on  the  case  last  cited,  the  nature  of  the  wrong 

^  1 1  there  complained  of  must  be  kept  in  view.     It  was  charged 

in  that  case  that,  in  consequence  of  an  attachment  wrongfully 
sued  out  and  levied  on  a  stock  of  merchandise,  the  business 
of  the  store  was  broken  up,  and  the  plaintiff  thereby  pre- 
vented from  realizing  pronts  from  the  continued  business, 
which  he  could  have  realized  if  permitted  to  pursue  his  line 
of  trade.  Such  possible,  or  even  probable  profits,  we  held, 
were  too  speculative  and  remote  to  be  a  basis  of  recovery  in 
an  action  for  damages.  Possible,  is  that  which  may  happen, 
or  come  to  pass,  while  the  preponderance  of  chances  may  be 
against  its  happening.  We  say  of  an-event  that  it  is  probable, 
wlien  the  chances  of  its  happening  preponderate.  Each  of 
these  categories,  when  predicated  of  a  mercantile  adventure, 
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and  its  prospective  success,  must,  in  the  nature  of  things, 
be  simply  conjectural,  or  speculative.  Such  mere  specula- 
tion or  conjecture  is  too  unsubstantial,  too  uncertain,  to  be- 
come a  basis  of  judicial  determination. 

The  case  we  have  in  hand  rests  on  different  principles. 
The  gravamen  of  this  feature  of  the  present  suit  is,  that 
plaintiffs  were  prevented  from  completing  their  contract  by 
the  wrongful  act  of  the  defendant,  and  that  if  they  had  been 
permitted  to  carry  it  out,  they  would  have  realized  the  profits 
claimed.  Of  course,  the  success  or  failure  of  this  contention, 
this  demand,  must  depend  on  the  inquiry,  whether  the  ma- 
terials could  have  been  furnished  and  the  work  done  for  less 
money  than  the  prices  specified  in  the  contract.  Any  testi- 
mony of  facts  bearing  directly  on  this  pivotal  inquiry  would 
be  competent  testimony ;  and  if,  on  a  due  consideration  of 
all  the  evidence,  the  jury  were  reasonably  convinced  that 
plaintiffs  would  have  realized  a  profit,  tnen,  to  the  extent 
they  were  so  convinced,  their  verdict  should  have  been  for 
the  plaintiffs,  provided  they  had  made  good  their  charge 
that  defendant  had  broken  its  contract.  But  th^  measure 
of  recovery  would  be  and  was  a  different  inquiry.  Its  extent 
would  not  necessarily  be  any  particular  sum.  It  would  be 
that  sum — no  more — which  the  testimony  reasonably  satis- 
fied the  jury  they  would  have  realized  as  profits  by  com- 
pleting the  contract  And  if  the  testimony  reasonably  satis- 
fied the  jury  that  some  profits  would  have  been  realized, 
then,  to  the  extent  they  were  so  satisfied,  but  no  further, 
they  should  have  allowed  the  plaintiffs  damages  on  this 
feature  of  their  complaint 

Of  charges  asked  by  defendant  and  refused,  those  num- 
bered 3,  7,  12  and  16  were  faulty,  in  that  they  soupht  to 
make  an  improper  use  of  the  word  probable.  Probability  is 
enough  to  found  a  verdict  on  in  a  case  like  this,  if  it  be  sup- 

Sorted  by  sufficient  testimony  to  reasonably  convince,  and 
oes  reasonably  satisfy  the  minds  of  the  jury  of  the  truth  of 
the  proposition  contended  for.  Mere  probability,  by  itself, 
is  not  sufficient  These  charges  were  calculated  to  mislead, 
and  were  rightly  refused  for  tnat  reasoQ,  if  for  no  other. 

Several  of  the  charges  asked  were  correct  in  their  main 
features,  but,  taken  in  their  entirety,  they  were  misleading. 
Charge  14  is  in  the  following  language :  "The  plaintiffs  in 
this  case  can  not  recover  profits  for  having  been  prevented 
from  fulfilling  their  contract,  unless  the  jury  believe  from 
the  evidence  that  the  profits  claimed  are  certain,  both  in 
their  nature  and  in  respect  to  the  cause  from  which  they 
proceed."    This  charge  is  subject  to  criticism.    The  word 
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certain  has  many  shades  of  meaning  in  the  law.  Reasonab 
certainty  is  sufhcient  to  found  a  verdict  on  in  a  civil  su 
This  charge  was  liable  to  mislead  in  another  respect  Son 
ot  the  counts  claim  very  large  damages  — one  hundr< 
thousand  dollars,  or  more.  Under  the  rules  we  have  d 
clared,  if  the  defendant  violated  its  contract,  and  therel 
prevented  plaintiffs  from  realizing  profits  by  its  completio 
the  latter  can  recover  all,  or  any  part  of  the  sum  claime 
provided  their  proof  reasonably  satisfied  the  jury  of  tl 
fact  of  such  lost  profits,  and  the  amount  of  profits  so  loi 
Not  necessary  to  prove  that  their  loss  equalled  the  amou 
claimed.  These  remarks  apply  equally  to  charges  1  and 
asked  by  defendants.     Their  tendency  was  to  mislead. 

A  few  words  in  reference  to  the  charges  given  at  the  i 
stance  of  plaintiffs.  Charge  2  is  probably  miscopied,  ai 
we  confess  we  do  not  understand  it.  It  appears  to  be  som 
what  involved  in  some  of  its  hypotheses.  The  record  afiSrr 
that  it  contains  substantially  all  the  evidence,  and  we  fii 
'  no  testimony  in  support  of  some  of  its  postulates.  We  w 
not  comment  further  on  it,  lest  we  do  injustice.  We  deci 
nothing  in  regard  to  it. 

Charge  3  is  somewhat  involved,  and  may  need  explanatic 
What  we  have  said  above  in  reference  to  the  measure 
proof,  and  the  extent  of  the  right  of  recovery  will  enable  t 
court  to  lay  this  principle  properly  before  the  jury  on  a 
other  trial. 

Reversed  and  remanded. 
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Action  to  recover  Damages  for  Personal  Injuries. 

1.  Evidence;  irrelevant  testimony. — In  an  action  by  a  brakem 
against  a  railroad  company  to  recover  damages  for  personal  injuri 
alleged  to  have  been  caused  by  the  negligence  of  the  engineer, 
backing  his  train  with  too  much  force,  while  the  plaintiff  was  i 
coupling  cars  in  the  discharge  of  his  duties,  testimony  that  there  w< 
no  brakemen  on  the  train  at  the  time  of  the  accident,  and  thai 
there  had  been  other  brakemen  on  the  train,  and  they  had  appli 
the  brakes,  the  accident  could  have  been  averted,  is  irrelevant.,  a 
its  admission  is  error. 

2.  I>utff  of  engineer  after  discovering  perilous  position  of  plaintiff. — 
In  an  action  by  a  brakeman  against  a  railroad  company  for  persoi 
injuries,  alleged  to  have  been  caused  by  the  negligence  of  the  en 
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neer.  if  the  evidence  shows  that  both  plaintiff  and  engineer  were 
guilty  of  negligence,  proximately  contributing  to  the  accident,  there 
should  be  a  verdict  for  the  defendant,  unless  it  is  further  shown  that 
the  engineer  knew,  or  had  reason  to  believe,  that  the  plaintiff  was  ex- 
posed to  the  peril  from  which  the  injury  resulted,  and  that  he  failed, 
after  he  had  such  knowledge  or  reason  to  believe  such  fact,  to  exer- 
cise that  care  and  diligence  which  a  man  of  oixlinary  prudence  would 
have  exercised  under  like  circumstances  to  have  prevented  the  acci- 
dent, notwithstanding  plaintiff's  own  want  of  care. 

3.  Duty  of  brake  man  in  uncoupling  cam;  engineer'' s  right  toasHume  its 
observance. — If,  in  the  discharge  of  his  duties,  it  is  necessary  for  a 
brakeman  to  go  between  the  cars  to  uncouple  them,  it  is  likewise  his 
duty  to  keep  his  person  from  the  point  of  contact  between  the  dead- 
woods,  and  this  latter  being  a  duty  which  is  feasible  while  uncoupling 
the  cars,  the  engineer  has  a  right  to  assume  that  it  will  be  performed, 
and  of  consequence  that  it  would  not  endanger  the  brakeman  to  back 
a  train  while  standing  on  a  grade,  so  as  to  give  **the  slack''  needed  to 
uncouple  the  cars. 

4.  Same. — Where  there  is  evidence  that  after  the  cars  were  un- 
coupled, and  while  plaintiff  was  laying  the  coupling  pin  on  the  draw- 
head  of  the  car  in  front,  such  car  overtook  the  detached  cars,  and  the 
plaintiff's  arm  was  caught  between  the  draw-heads,  the  request  that 
if  the  plaintiff  was  injured  by  his  failure  to  adopt  the  safer  course,  he 
can  not  recover,  is  well  refused,  if  it  does  not  appear  that  he  had 
time  to  comprehend  the  safer  way,  and  to  adjust  himself  accord- 
ingly. 

5.  Charge  as  to  the  duty  of  plaintiff.  -  If,  in  an  action  by  a  brake- 
man  against  a  railroad  company  for  injuries,  alleged  to  have  been  re- 
ceived while  uncoupling  cars,  on  account  of  the  negligence  of  the 
engineer,  there  is  evidence  from  which  the  jury  might  believe  that 
the  plaintiff's  dar\ger  was  not  obvious  to  him,  it  is  error  to  instruct 
the  jury,  that  **If  the  jury  believe  from  the  evidence  that  it  was  im- 
possible for  plaintiff  to  have  done  this  work  without  getting  his  arm 
in  between  the  dead-woods,  then  the  court  charges  the  jury  that  he 
should  not  have  done  the  work  at  all,  and  he  can  not  recover  in  this 
action,  if  he  attempted  to  do  the  work,  if  it  were  impossible  to  do  so, 
and  while  so  engaged  was  injured." 

6.  Charge  as  to  obeying  the  signals  of  the  conductor. — A  charge  that 
assumes  that  the  engmeer  can  not  be  negligent  in  operating  his  en- 
gine, if  he  does  so  in  prompt  and  careful  compliance  with  the  signals 
of  the  conductor,  is  erroneous,  where  an  act,  however  performed, 
would  be  a  negligent  one ;  and  it  is  not  for  the  court  to  assume  the 
truthfulness  of  the  testimony  of  the  conductor  that  the  signal  given 
on  a  certain  occasion  was  a  proper  one. 

7.  Abstract,  argumentative  and  misleading  charges. — Charges  that 
are  abstract,  argumentative  or  misleading  are  properly  refused. 

Appeal  from  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

This  is  an  action  by  the  appellee,  Wm.  E.  Bichie,  against 
the  Alabama  Great  Southern  Kailroad  Company  to  recover 
damages  for  personal  injuries  to  plaintiff. 

The  ground  of  the  complaint,  tne  negligence  alleged,  and 
the  facts  necessary  to  a  full  understanding  of  the  decision 
are  sufficiently  stated  in  the  opinion. 
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On  the  examiuation  of  one  J.  B.  Lasselle  as  a  witness  for 
the  defendant,  and  after  testifying  that  he  was  the  con- 
ductor on  defendant's  train  at  the  time  of  the  injury  to 
plaintiff,  and  had  been  in  the  railroad  business  about  nine 
years,  he  was  asked  by  the  plaintiff  on  cross  examination 
the  following  question  :  "  Let  us  suppose  that  this  car  was 
standing  on  the  incline  and  signal  was  given  to  give  the 
slack,  that  is,  to  push  the  link  in  so  the  pm  coUld  be  pulled 
out  Now,  in  a  place  of  this  kind,  where  the  car  was  very 
heavy,  and  the  train  of  cars  very  long,  and  the  train  was  a 
very  heavy  train,  as  you  represented,  suppose  the  brakeman 
had  been  at  the  brakes,  would  there  have  been  any  difficulty 
by  putting  on  the  brakes,  and  by  the  use  of  the  engine,  to 
stop  the  train  at  any  point?"  This  question  was  objected 
to  by  the  defendant,  on  the  ground  that  the  complaint  was 
that  the  engineer  negligently  jammed  these  cars  back,  and 
the  examination  of  the  defendant  was  confined  simply  to 
the  allegations  of  the  complaint,  and  that  this  question 
attempted  now  to  place  upon  the  railroad  some  other  neg- 
ligence than  that  charged  in  the  complaint.  The  court 
overruled  the  objection,  and  the  defendant  excepted. 

On  the  examination  of  this  witness  in  rebuttal  by  the  de- 
fendant, and  after  he  had  testified  that  the  engineer,  who 
was  in  charge  of  the  engine  at  the  time  of  the  accident,  was 
a  competent  engineer,  and  that  he,  the  witness,  had  known 
him  for  several  years  and  had  always  found  him  careful  and 
competent,  counsel  for  the  defendant  then  asked  him: 
"  State  whether  or  not  he  did  what  competent  engineers 
usually  do  under  like  and  similar  circumstances,  when  this 
accident  happened  to  the  plaintiff?  '*  The  plaintiff  objected 
to  this  question,  which  objection  was  sustained  by  the 
court  and  the  defendant  excepted.  Counsel  for  the  defend- 
ant then  asked  witness  the  following  questions :  '*  State 
whether  or  not  he  did  anything  more  than  what  is  ordinarily 
done  under  like  circumstances  by  a  competent  engineer?" 
"  Did  he  do  at  that  time  what  a  careful  and  skillful  engineer 
would  do  under  like  circumstances?"  "In  obeying  the 
signal  which  you,  as  a  conductor,  gave  this  engineer,  could 
he  have  done  otherwise  than  he  did  do?"  Plaintiff  objected 
to  each  of  these  questions  when  asked,  each  of  which  objec- 
tions the  court  sustained,  and  the  defendant  separately  ex- 
cepted to  each  of  the  several  iMlings  of  the  court 

On  the  examination  by  the  defendant  of  T.  M.  Glazier, 
who  was  the  engineer  on  the  train  at  the  time  of  the  acci- 
dent, and  on  testifying  that  he  had  been  an  engineer  for 
over  four  years,    the    defendant's  counsel  asked  him  the 
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following  question:  " State  whether  or  not  the  movements 
you  made  with  that  train  were  the  proper  movements,  and 
whether  or  not  those  movements  were  carefully  made?" 
This  question  was  objected  to  by  the  plaintiff,  which  ob- 
jection the  court  sustained,  and  the  defendant  excepted. 
The  defendant's  counsel  then  asked  this  witness  the  follow- 
ing question:  "State  whether  or  not  the  movements  of 
this  train  were  the  proper  movements  for  uncoupling  these 
cars  at  that  place?"  The  court  sustaiaed  the  plaintiff's  ob- 
jection to  this  question,  and  defendant  excepted.  On  the 
cross  examination  of  this  witness,  the  plaintiff's  counsel 
asked  him  the  following  question  :  "Were  there  any  brake- 
men  on  that  train  that  day  ?  "  The  defendant  objected  to 
this  question  because  the  complaint  alleged  that  it  was  the 
carelessness  of  the  engineer  wliich  caused  the  accident,  and 
not  anything  that  pertained  to  the  action  or  negligence  of 
the  brakeman  on  the  train,  and  this  question  called  for  evi- 
dence irrelevant  to  the  issue  formed  under  the  pleadings. 
The  court  overruled  this  objection,  and  the  defendant  duly 
excepted.  The  witness  answered  that  there  were  no  brake- 
men  on  the  train  while  they  were  switching. 

Among  the  written  charges  given  at  the  request  of  the 
plaintiff,  to  the  giving  of  each  ol  which  the  defendant  sepa- 
rately excepted,  were  the  following:  (8.)  "Kailroads,  like 
other  corporations  and  persons,  have  the  right  to  adopt 
reasonable  rules  and  regulations  for  the  government  of  their 
employes,  and  for  their  own  protection  ;  but  they  can  not 
stipulate  from  immunity  from  liability  for  their  own  wrong- 
ful negligence.  A  rule  which  imposes  upon  an  employe  to 
look  after  and  be  responsible  for  his  own  safety  contravenes 
the  law  itself  which  fixes  the  liability  of  railroads  for  negli- 
gence causing  injury  or  death  to  their  employe."  (l4.) 
"  Even  if  it  were  shown  that  the  negligence  of  the  plaintiff 
proximately  contributed  to  the  injury  complained  of,  proof 
that  the  accident  would  not  have  liappened,  notwithstanding 
the  plaintiff's  negligence,  but  for  the  want  of  ordinary  care 
on  the  part  of  the  en^neer,  after  the  engineer  had  know- 
ledge that  the  plaintiff  was  in  danger,  if  he  did  have 
suoli  knowledge,  the  defendant  company  would  still  be  liable 
and  the  plaintiff  entitled  to  recover.  ' 

The  defendant  requested  the  following  written  charges, 
and  separately  excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  (1.)  "The  court  charges  the  jury  that 
the  engineer  of  this  train  had  the  right  to  expect  that  the 
plaintiff  would  keep  his  arm  in  such  a  position  as  not  to  get 
it  mashed  between  the  cars ;  and  if  the  jury  believed  from 
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the  evidence  that  the  movements  of  the  engine,  by  the  engi- 
neer in  this  case,  were  such  as  were  usually  made  under 
such  circumstances,  and  that  those  movements  were  proper 
and  carefully  made,  then  they  must  find  a  verdict  for  the  de- 
fendant" i  IL)  "The  court  charges  the  jury  that  it  was  the 
duty  of  the  plaintiff  to  take  into  account  the  surroundings 
and  perils  attendant  upon  the  nature  of  the  services  in 
which  he  was  engaged,  at  the  time  he  received  his  injuries, 
and  to  bestow  such  care  and  watchfulness  as  an  ordinarily 
prudent  person  would  have  exercised  under  like  circum- 
stanced in  reference  to  their  own  safety;  and  if  the  jury 
further  believe  from  the  evidence  that  the  plaintiff  failed 
and  neglected  at  the  time  when  he  was  between  the  cars  to 
bestow  that  degree  of  care,  watchfulness  and  caution  in  re- 
spect to  his  own  safety,  in  view  of  the  surrounding  danger, 
that  an  ordinarily  careful  and  prudent  person  would  have 
exercised  under  like  circumstances,  and  that  his  failure  in 
this  respect  contributed  proximately  to  his  injury,  then  the 
jury  must  find  a  verdict  for  the  defendant."  ( 14.)  "If  the 
jury  believe  from  the  evidence  that  it^was  impossible  for 

Elaintiff  to  have  done  this  work  without  getting  his  arm  in 
etween  the  dead-woods,  then  the  court  charges  the  jury 
that  he  should  not  have  done  tbe  work  at  all,  and  he  can 
not  recover  in  this  action,  if  he  attempted  to  do  the  work, 
if  it  were  impossible  to  do  so,  and  while  so  engaged  was  in- 
ured." (18.)  "The  court  charges  the  jury  that  if  they 
>elieve  from  the  evidence  that  the  engineer  promptly  and 
carefully  obeyed  the  signals  given  to  him  by  tne  conductor, 
then  they  must  find  a  verdict  for  the  defendant"  (19.) 
"  The  court  charges  the  jury  that  if  there  are  two  ways  of 
doing  a  duty,  one  more  dangerous  than  the  other,  an  em- 

Eloyee  must  adopt  the  safer  course,  and  in  this  case,  if  they 
elieved  from  the  evidence,  that  in  uncoupling  these  cars 
the  plaintiff  could  have  raised  himself  higher  by  placing  his 
foot  on  the  cross- tie  on  the  outside  of  the  rail,  instead  of 
putting  his  foot  on  the  ground  on  the  road  bed,  and  if  they 
believe  further  that  such  failure  to  put  his  foot  on  the  cross- 
tie  on  the  outside  contributed  proximately  to  his  injury,  he 
can  not  recover,  unless  they  further  believe  that  the  engineer 
was  guilty  of  willful,  gross  or  wanton  negligence,  such  as 
would  overcome  contributory  negligence."  (2J.)  "The 
court  charges  the  jury  that  the  case  of  the  Louisville  dc  Nash- 
ville  Rdilroad  Company  v.  IVatsorij  which  is  read  by  counsel 
for  plaintiff  as  a  part  of  his  argument,  does  not  apply  to  the 
case  at  bar,  the  mstinction  being  that  in  that  case  plaintiff 
was  making  a  coupling  in  which  he  was  obliged  to  put  his 
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liand  between  the  draw-heads,  while  in  this  case  plaintiff 
was  uncoupling  the  cars,  and  was  not  compelled  to  put  his 
arm  or  hand  in  between  the  draw-heads  or  the  dead- 
woods." 

There  was  judgment  for  the  plaintiff.  Defendant  appeals  ; 
and  assigns  as  error  the  various  rulings  of  the  City  Court 
upon  the  evidence,  and  the  charges  given  and  refused. 

A.  G.  Smith,  for  appellant. — Charge  14  asked  by  the 
plaintiff  should  have  been  refused.  It  is  well  settled  by  the 
decisions  in  this  State,  that  if  a  person  is  injured,  and  he 
was  negligent  and  his  own  negligence  contributed  proxi- 
mately to  his  injury,  he  can  not  recover,  unless  the  person 
or  corporation  that  did  the  injury,  or  its  servants,  were 
guilty  of  gross,  wanton  or  reckless  negligence,  such  as  would 
amount  to  an  intentional  wrong,  i?.  J?.  Co,  v.  Kornegay, 
92  Ala.  228;  B.  R.  Co,  v.  0' Shields,  90  Ala.  29 ;  R,  R.  Co.  v. 
Craitfard,  89  Ala.  240;  R.  R.  Co.  v.  Webb,  90  Ala.  185;  R.  R. 
Co.  V.  Meadors,  95  Ala.  137.  The  court  erred  in  refusing  to 
give  to  the  jury  charge  No.  11,  asked  by  the  defendant. 
M.  &  0.  R.  R.  Co.  V.  George,  94  Ala.  199.  The  general 
affirmative  charge  should  have  been  given  for  the  defendant. 
R.  R.  Co.  V.  Inaram,  98  Ala.  395 ;  M.  d:  0.  R.  R.  Co.  v. 
George,  94  Ala.  199 ;  R.  R.  Co.  v.  Orr,  91  Ala.  548.  An  em- 
ployee can  not  recover  for  an  injury  sustained  when  the 
danger  is  imminent  and  so  obvious  that  a  careful  and  pru- 
dent man  would  not  incur  the  risk  under  the  same  circum- 
stances. R.  R.  Co.  V.  Walters,  91  Ala.  435;  R.  R.  Co.  v.  Orr, 
91  Ala.  548 ;  Ry.  Co.^  v.  Holhorn,  84  Ala.  133.  The  court 
erred  in  refusing  to  give  to  the  jury  charge  No.  19  requested 
by  the  defendant.  The  law  is  settled  in  this  State  that  if 
there  are  two  ways  of  discharging  a  service,  one  less  dange- 
rous than  the  other,  the  employee  must  select  the  least 
dangerous  of  the  two.  R.  R.  Co.  v.  Walters,  91  Ala.  435 ; 
R.  R.  Co.  V.  Orr,  91  Ala.  548 ;  R.  R.  Co.  v.  Holborn,  84  Ala. 
137 ;  R.  R.  Co.  v.  Graham,  94  Ala.  545 ;  R.  R.  Co.  v.  George. 
94  Ala.  199. 

John  M.  Martin  and  Carl  Gantzhorn,  contra. — The  court 
properly  overruled  the  objection  to  evidence  as  to  whether 
there  were  brakemen  on  the  cars  at  the  time  of  the  accident, 
and  if  the  brakes  had  been  applied  the  injury  would  have 
been  avoided.— ffe/Aiy  v.  M.  C.  R.  Co.  (Mich.)  48  N.  W.  589; 
K.  C,  M.  &  B.  R.  R.  Co.  V.  Smith,  90  Ala.  25 ;  Warden  v.  L. 
&  N.  R.  R.  Co.,  94  Ala.  277;  Kellar  v.  Taylor,  90  Ala.  289 ; 
BrinUey  v.  The  State,  89  Ala.  34 ;  Graham  v.  Peiin.  Co.  129 
Penn.  149 ;  12  L.  E.  A.  293 ;  7  Amer.  &  Eng.  Encyc.  of  Law, 
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493 ;  McDonald  v.  The  State,  (N.  Y.),  27  N.  E.  358  ;  Robin- 
son V.  Waupaca y  (Wis.)  46  N.  W.  809.  Charge  8  was  proper- 
ly given  for  the  plaintiff. — L.  rf:  N.  R,  R,  Co.  v.  Orr,  91  Ala. 
548;  R.  &  D.  R.  R.  Co,  v.  Jones,  92  Ala.  218;  Hissong  v.  J?. 
(t  D.  R.  R.  Co,,  91  Ala.  514;  WUliams  v.S.  dt  N.  R.  R.  Co,,  91  Ala. 
635.  Charge  14  requested  by  the  plaintiff  was  properly  given 
Plaintiff's  contributory  negligence  does  not  bar  a  recovery, 
where  it  is  shown  that  he  was  in  danger,  and  the  fellow 
servant  knew  of  this  danger,  but  failed  to  use  ordinary  care, 
and  that,  bv  reason  of  such  failure,  plaintiff  was  injured. — 
L,  &  N.  R,"  R,  Co.  V.  JVatson,  90  Ala.  68  ;  Hissong  v.  R.  <t 
D.  R.  R.  Co.,  91  Ala.  514 ;  GiUiam  v,  S.  (It  N,  R.  R,  Co.,  70 
Ala.  268 ;  3/.  (t  E.  R.  R,  Co.  v,  Stetvart,  91  Ala.  421.  Charge 
1  asked  by  the  defendant  was  properly  refused. — Carrlng- 
ton  V.  L,  (it  N.  R.  R,  Co.,  88  Ala.  472 ;  Hussey  v.  The  Sfctfe, 
86  Ala.  34;  Snuler  v.  Barks,  84  Ala.  53;  E,  T.  Va.  &  Ga.  R.  B. 
Co.  V.  Thompson,  94  Ala.  636;  Goodrich  v,  N,  Y.  C.  dt  H,  li. 
R.  Co.,  5  L.  R.  A  750.  Charge  11  was  prope"rly  refused 
because  it  ignores  the  legal  effect  of  the  engineers  nepjli- 
gence,  which,  in  a  proper  case,  will  overcome  the  contribu- 
tory negligence  of  the  plaintiff. — M.  d  E.  R.  R,  Co.  v.  Stew- 
art, 91  Ala.  421;  L,  (ft  N,  R.  R.  Co.  v.  Davis,  91  Ala.  487; 
M.  (('  B,  R.  R.  Co.  V.  Holborn,  84  Ala.  133;  S.  dt  N.  Ala.  E. 
R.  Co.  V.  Donovan,  84  Ala.  141.  Charge  19  requested  by  the 
defendant  was  abstract,  and,  therefore,  properly  refused. — 
Wilkinson  v,  Searcy,  76  Ala.  176. 

McCLELL AN,  J  — Richie  prosecutes  this  action  against 
the  Alabama  Great  Southern  Railroad  Company  claiming 
damages  for  personal  injuries  suffered  by  him  while  in 
the  employment  of  defendant  and  in  the  discharge  of  his 
duties  as  a  brakeman.  The  averment  is  that  these  injuries 
resulted  from  the  wrong  and  negligence  of  a  certain  engineer 
in  the  employment  of  the  defendant  and,  at  the  time  and 
place  of  tlie  accident,  in  charge  and  control  of  an  engine 
attached  to  the  train  on  which  plaintiff  was  a  brakeman  or, 
to  be  more  specific,  it  is  alleged  that  at  the  time  and  place 
mentioned  the  plaintiff  and  the  conductor  and  engineer  of 
the  train  were  engaged  in  taking  out  of  the  train  and  leaving 
on  a  side  track  certain  freight  cars,  and  that  "whilst  so 
engaged,  it  became  and  was  the  duty  of  plaintiff  to  go  and 
be  between  two  of  said  freight  cars  for  the  purpose  of  un- 
coupling the  same;  and  the  plaintiff  in  tne  line  of  his 
duty  accordingly  did  go  between  said  cars,  and  whilst 
there,  that  is  between  the  cars  aforesaid,  he,  the  said  engi- 
neer, did  wrongfully  and  negligenty  drive  and  propel  his 
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said  engine  and  cars  to,  against  and  upon  the  said  plaintiff, 
thereby,  then  and  there,  catching  ana  crushing  the  arm  of 
said  plaintiff  between  two  of  said  freight  cars,  whereby 
plaintiff  sustained  great  loss,"  &c  This  is  the  only  aver- 
ment of  negligence  to  be  found  in  the  complaint.  Evidence 
was  intro£iced  by  the  plaintiff  tending  to  show  that  the 
train,  from  which  it  was  his  duty  to  uncouple  the  last  or 
rear  two  cars,  was  when  he  set  about  the  performance  of 
this  duty  standing  still  on  a  heavy  up  grade,  that  because 
of  this  grade  the  connections  or  couplmgs  between  the  cars 
were  taught,  that  is  that  the  cars  were  separated  as  far 
as  the  links  would  allow  them*  to  be ;  and  that  in  order  for 
him  to  pull  the  pin  out  of  the  link  which  connected  the  cars 
he  was  to  uncouple  with  that  next  in  front,  it  was  necessary 
"for  the  engineer  to  give  him  what  is  called  'the  slack,'  that 
is  to  run  the  cars  back  some  so  as  to  loosen  the  links  in 
order  that  the  pin  might  be  drawn ;"  that  he  gave  the  engi- 
neer a  signal  to  do  this ;  and  his  theory  is,  that  the  engi- 
neer propelled  the  cars  back  with  too  much  force,  so  that 
after  the  slack  had  reached  the  link  from  which  he  was 
to  draw  the  pin,  the  cars  still  attached  to  the  engine  went 
unnecessarily  far  down  the  grade,  and  when  he  was  in  the 
act  of  laying  the  pin  down  on  the  draw-head  of  the  car  in 
front,  it  overtook  the  detached  car,  and  their  dead-woods 
came  together  and,  catching  his  arm  between  them,  inflict- 
ed the  injuries  for  which  he  sues.  The  evidence  also 
tended  to  show  that  the  cars  on  this  grade  had  to  be  held  in 
position,  and  were  so  held  on  this  occasion,  by  the  engine 
on  which  the  brakes  or  steam  jam  had  been  applied,  that 
when  the  engine  was  released  from  its  brakes,  and  allowed 
to  run  of  its  own  motion  down  the  grade,  the  cars  would 
all  move  at  the  same  time  and  together,  and  hence  that 
no  slack  could  be  given  in  this  way,  but  to  that  end  it 
was  necessary  to  give  the  engine  steam  and  force  the 
forward  cars  back  faster  then  they  would  roll  of  them- 
selves, and  in  doing  this  slack  would  be  given  at  each 
successive  coupling  as  the  greater  momentum  of  the  engine 
reached  ii  Tnis  was  the  mode  adopted  to  give  slack  at 
the  point  of  the  intended  uncouplii^g.  There  was  conflict- 
ing evidence,  or  inference  at  least,  as  to  whether  this  jam- 
ming back  of  the  cars  was  necessary  in  this  instance,  and 
also,  conceding  such  jamming  in  some  degree  to  have 
been  necessary,  as  to  whether  it  was  not  unnecessarilv  hard ; 
plaintiff's  evidence  tending  to  show  that  it  moved  tne  cars 
at  which  he  was  engaged  about  two  car  lengths  down  the 
grade,  when  a  movement  of  a  foot  and  half  only  could 
23 
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have  been  made  and  would  have  been  sufficient,  or,  as 
he  expresses  it,  "the  slack  of  a  foot  and  a. half  would 
have  Deen  plenty  to  have  come  back  at  that  time." 
The  question  thus  being  whether  the  engineer  was  negligent 
in  jamming  the  cars  too  hard  and  too  far  down  the  track, 
the  plaintiff  was  allowed,  against  defendant's  objection,  to 
prove  that  there  was  no  brakeman  on  the  train  at  the  time, 
the  others  as  well  as  plaintiff  being  emploj^ed  about  the 
switching;  and  also  against  defendant's  objection,  that,  "in  a 
place  of  this  kind,  where  the  car  [grade]  was  very  heavy,  the 
train  of  cars  very  long,  and  the  tram  was  a  very  heavy  traiu," 
if  the  brakemen  had  been  at  the  brakes  there  would  have 
been  no  difficulty  "by  putting  on  the  brakes,  and  by  the  use 
of  the  engine,  to  stop  the  train  at  any  point."  We  are  una- 
ble to  see  that  this  evidence,  that  if  brakemen  had  been  at 
the  brakes,  they  could  have  promptly  stopped  the  train,  can 
possibly  perform  any  other  office  in  this  case  than  as  tend- 
ing to  show  that  the  defendant  through  its  agents  was  negli- 
gent in  not  having  brakemen  on  the  cars  at  that  time  and 
flace ;  that  but  for  this  negligence,  the  train  could  and  would 
ave  been  stopped  before  tne  dead-woods  came  together 
crushing  plaintiff's  arm,  and  hence,  that  in  consequence  of 
this  negligence,  which  is  not  averred  in  the  complaint,  the 
defendant  is  liable,  and  the  jury  should  so  find.  The  fact 
that  brakemen,  if  they  had  been  in  position,  could  have 
stopped  the  train  has  no  tendency  toward  proving.the  alleged 
negligence  of  the  engineer.  It  may  have  been  proper  to 
show  the  fact  that  the  brakemen  were  not  at  the  brakes,  or 
that  the  car  brakes  were  not  relied  on  or  used  in  this  move- 
ment of  the  train,  for  the  purpose  of  emphasizing  before  the 
jury  that  whatever  was  aone  or  attempted  to  be  done  in 
moving  and  stopping  the  train  was  done  or  attempted  by 
the  engineer,  and  that,  therefore,  whatever  was  wrong  or 
negligent  in  that  behalf  must  have  been  due  to  the  wrong 
or  want  of  care  and  diligence  of  the  engineer,  and  it  was 
nowhere  ^in  the  case  pretended  that  the  brakemen  were  in 
their  places  or  that  the  brakes  on  the  cars  were  resorted  to ; 
but  to  show  that  had  they  been  there  the  train  could  have 
been  stopped  short  of  the  accident  was  to  show  that  some- 
body in  defendant's  employment  was  negligent  in  not  having 
them  there,  and  serves  to  inject  into  the  case  an  issue  of 
negligence  vel  non  of  which  there  is  no  hint  in  the  pleadings. 
The  court  erred  in  the  admission  of  this  evidence. 

We  have  considered  the  evidence  in  this  record  with 
great  care  with  reference  to  the  inquiry  whether  it  involves 
any  tendency  to  show  negligence  on  the  part  of  the  engineer 
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in  the  premises.  It  would  subserve  no  good  end  to  discuss 
it  in  detail,  and  we  will  content  ourselves  in  this  connection 
with  the  statement  of  our  conclusion,  arrived  at  with  some 
difficulty,  and  entertained  with  more  misgivings  as  to  its 
correctness  than  could  be  desired,  that  there  is  some  evi- 
dence tending  to  show  that  the  engineer  was  negligent  to 
go  to  the  jury.  On  the  other  hand,  there  is  unquestionably 
a  tendency  of  the  evidence  to  show  that  the  plaintiff  himself 
was  negligent  and  that,  assuming  the  negligence  of  the  en* 
gineer,  the  want  of  due  care  and  diligence  on  the  part  of  the 
plaintiff,  as  shown  by  this  aspect  of  the  testimony,  contributed 
proximately  to  the  injury  sustained  by  him. 

It  being  thus  with  the  jury  to  find  either  that  the  en- 
gineer was  or  that  he  was  not  negligent,  or,  finding  that  he 
was  negligent,  to  find  further  that  plaintiff  was  not  in  the 
exercise  oi  that  prudence  and  diligence  which  a  man  of  or- 
dinary care  and  caution  would  have  exercised  under  the 
circumstances ;  and  if  their  conclusion  was  that  both  parties 
were  guilty  of  wrong  or  negligence  contributing  proximately 
to  the  disastrous  result,  their  duty  was  to  return  a  verdict 
for  the  defendant,  unless  it  was  open  to  them,  on  the  testi- 
mony, to  further  believe  and  find  that  the  engineer  knew  or 
had  reason  to  believe  that  the  plaintiff  was  exposed  to  the 
peril  from  which  the  injury  resulted,and  f ailed,af ter  he  had  this 
knowledge  or  reason  to  believe  the  fact,  to  exercise  the  care 
and  diligence  which  a  man  of  ordinary  care  and  diligence 
would  have  exercised  in  the  premises  to  save  the  plaintiff 
harmless  in  spite  of  his  own  want  of  care.  Such  failure  un- 
der the  circumstances  hypothesized  is  deemed  in  the  law, 
as  frequently  declared  by  this  court,  the  equivalent  of  that 
indifference  to  threatenea  damnifying  results,  that  wanton- 
ness, willfulness  or  conscious  wrong,  for  injuries  attributa- 
ble to  which  the  plaintiff  may  recover  notwithstanding  his 
own  contributory  negligence. 

Very  many  of  the  rulings  of  the  trial  court  proceeded,  and 
can  be  sustained  only,  on  the  assumption  that  there  was  evi- 
dence in  this  case  tending  directly  or  through  inference  to 
show  that  the  engineer  with  a  knowledge  of  plaintiffs  peril 
failed  to  exercise  due  care  and  diligence  to  save  him  from  the 
consequences  of  his  own  negligence.  The  assumption  is,  in 
our  opinion,  unsurported  and  gratuitous.  We  are  unable  to 
find  any  such  evidence  in  this  record.  There  is  no  testimony 
which  affords  even  an  inference  that  the  engineer  ever  knew 
or  had  reason  to  believe  that  the  plaintiff  was  exposed  to 
the  danger  from  which  he  suffered  trie  injuries  counted  on 
until  after  those  injuries  had  been  sustained.     What  he  did 
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know,  and  all  that  he  knew  or  had  reason  to  believe,  was  thai 
thepUietiff  was  between  the  cars.  The  danger  incident  to  be- 
ing between  the  cars  simply  was  not  the  source  of  plaintiff's 
hurt.  So  long  as  the  dead-woods  were  in  tact — ^and  they 
were  so  throughout  the  occurrences  involved  here — ^the 
plaintiff  was  not  endangered  by  any  thing  the  engineer  did 
or  omitted  to  do  having  relation  merely  to  the  plaintiff^s 
presence  there.  Within  the  lines  of  the  cars  and  between 
them  there  was,  as  against  any  thing  that  happened  on  this 
occasion,  an  absolutely  safe  place  for  plaintiff  to  be.  There 
was  also  another  place  between  the  cars  which,  under  any 
and  all  circumstances  when  the  cars  were  moving  or  about 
to  move,  is  infinitely  more  dangerous  than  the  first  men- 
tioned ;  and  it  was  from  the  peril  incident  to  the  plaintiff's 
being  in  this  more  dangerous  place  that  the  injuries  ensued. 
Though  between  the  cars,  plaintiff  would  not  have  been 
hurt  at  all,  but  for  being  in  this  particular  place  of  especial 
danger  between  them.  If  it  was  plaintiff's  duty  to  be  be- 
tween the  cars,  it  was  equally  his  duty  not  to  put  himself  at 
that  spot  between  them  at  which  the  dead-woods  came  to- 
gether. And  it  being  the  plaintiff's  duty  to  keep  his  person 
free  from  the  point  of  contact  between  these  dead-woods, 
and  a  duty  the  performance  of  which  was  prompted  by  every 
sense  ana  instinct  of  self  preservation  under  the  circum- 
stances shown  here,  and  which,  for  ought  that  the  en^neer 
could  or  did  know,  was  entirely  feasible  and  practical  of 
performance,  the  engineer  had  a  right  to  assume  that  it 
would  be  performed,  and,  of  consequence,  that  it  would  not 
endanger  plaintiff  for  him  to  move  the  train  as  he  did  move 
it,  and  was  not  even  probably  necessary  to  the  conservation 
of  plaintiff's  safety  that  he  should  do  any  thing  which  he 
omitted  to  do  or  omit  any  thing  which  he  in  fact  did;  it  be- 
ins  perfectly  manifest  that  had  plaintiff's  person  been  out- 
side of  the  dead-woods  between  the  cars,  as  any  reasonable 
man  knowing  he  was  in  there  would  have  supposed  it  to  be, 
the  conduct  of  the  engineer  would  have  involved  no  injury 
to  him. 

This  case  is  essentially  unlike  the  case  of  Louisville  d 
NashviUe  K  R,  Co.  v.  fVatsoriy  90  Ala.  68,  and  Hissong  t\ 
Richmond  &  DanviUe  R.  R,  Co.y  91  Ala.  514,  upon  which  reli- 
ance is  had  by  the  appellee.  In  Watson's  Case  the  engineer 
not  only  knew  that  tne  plaintiff  was  between  the  cars,  but 
there  was  evidence  from  which  the  jury  might  have  inferred 
that  he  knew  or  had  reason  to  believe  plaintiff's  hand  was 
between  the  bumpers  of  the  cars — the  draw-heads,  which 
also  performed  the  functions  of  dead-woods — and  with  this 
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knowledge  caused  the  engine  to  ''jump  back" — the  space 
between  the  bumpers  being  only  a  few  inches — so  suddenly 
and  with  such  force  as  to  allow  no  time   for  plaintiff  to 
extricate  himself.     There  is  no  such  evidence  here— that  the 
engineer  knew  or  had  any  reason  to  believe  that  plaintiff's 
arm  was  between  the  bumpers  at  all — and  hence  none  of 
knowledge  or  reasonable  belief  on  his  part  that  plaintiff  was 
in  the  perilous  position  from  which  alone  he  suffered.     The 
same  is  substantially  true  of  Hissong'a   Case.     There  the 
plaintiff  had  in  effect  informed  the  engineer  that  the  work 
he  was  to  do  between  the  cars  could  not  be  done  while  they 
were  in  motion.     The   engineer  accordingly   stopped  the 
train,  and  the  plaintiff  went  between  the  cars,  and  while 
working  at  the  coupling,  supposing,  as  he  had  a  right  to  do, 
that  the  train  would  not  move  until  he  so  signalled  the  en- 
gineer, and  acting,  as  the  jury  might  have  inferred,  in  a  man- 
ner that  was  scue   only  on  the  assumption  of  the   train 
remaining  at  rest,  the  engineer  started  his  engine  and  moved 
the  car  over  plaintiff's  person.    Having  been  requested  to 
stop  that  the  work  might  be  done,  after  an  effort  to  do  it 
while  his  engine  was  in  motion  had  failed,  the  clear  impli- 
cation to  the  engineer  was  that  plaintiff  had  to  be  and  was 
in  a  position  which  any  movement  of  the  train  would  render 
perilous,  and  he  had  no  right  to  assume  the  safety  of  it 
And  in  Hissong'a  Casey  as  in  JVaison's,  the  peril  which  culmi- 
nated in  the  injury  complained  of  was  incident  to  the  posi- 
tion in  which  the  engineer  knew,  or  had  reason  to  beneve, 
the  plaintiff  to  be  wneu  he  moved  the  train.     Here,  as  we 
have  seen,  quite  the  reverse  is  true.     The  peril  of  this  plain- 
tiff was  incident  to  a  particular  position  which  it  was  plain- 
tiff's dutv  to  avoid,  which,  so  far  as  the  engineer  could 
know  or  nave  any  reason  to  believe,  there  was  no  necessity 
or  occasion  for  him  to  assume,  and  which  there  was  nothing 
to  suggest  plaintiff's  occupancy  of  to  the  engineer  at  the 
time  hi  set  the  train  in  motion,  or  at  any  time  while  it  was  in 
motion.     We  are  unable  to  say  that  the  evidence  affords  any 
ground  to  impute  to  him  such  knowledge  or  reasonable  be- 
lief as  to  the  peril  of  plaintiff's  position  as  that  his  subse- 
quent conduct  in  the  movements  of  the  engine  involved  a 
want  of  ordinary  care  with  reference  thereto.     And  if  this 
case  is  tried  again  on  the  evidence  before  us,  but  two  issues 
will  arise,  namely,  first,  whether  the  engineer  was  ori^nally 
negligent ;  and  second,  whether  the  plaintiff  was  guilty  of 
contributory  negligence,  in  allowing  his  arm  to  get  between 
the  dead-woods. 
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What  we  have  said  last  above  will  suffice  to  indicate  the 
grounds  of  our  opinion  that  many  of  the  charges  refused  to 
the  defendant  should  have  been  given,  and  also  the  particn- 
lar  charges  referred  to. 

The  danger  to  plaintiff  from  putting  his  arm  where  it 
was  caught  between  the  dead-woods  was  not  necessarily  ob- 
vious to  him,  that  is,  the  jury  might  have  found  that  it  was 
not,  if  they  believed  there  was  a  second  lurch  of  the  train 
against  the  car  that  had  been  uncoupled,  and  hence  charge 
14  was  properly  refused. 

Charges  15  and  17,  requested  for  defendant,  present  ques- 
tions that  need  not  arise  on  another  trial. 

Charge  18  assumes  that  an  engineer  can  not  be  negligent 
in  operating  his  engine,  if  he  does  so  in  prompt  and  careful 
compliance  with  the  signals  of  the  conductor.  This  is  not 
true  where  the  act  commanded,  however  performed,  would 
be  a  negligent  one,  and  it  was  not  for  the  court  to  assume, 
as  the  giving  of  this  charge  would  have  involved  its  doing, 
that  the  testimony  of  the  conductor,  to  the  effect  that  the 
signals  given  by  him  on  the  occAsion  in  question  were  the 
proper  signals  to  be  given  and  commanded  the  doing  of 
proper  acts  by  the  engineer,  was  true. 

The  19th  charge  of  defendant's  series  was  well  refused. 
Its  statement  of  the  general  proposition  of  law  is,  of  course, 
sound ;  but  we  are  not  prepared  to  say  that  the  rule  stated 
is  applicable  to  the  facts  therein  hypothesized.  If,  under 
the  circumstances,  the  plaintiff  had  time  and  occasion  to 
see  and  comprehend  that  the  safe  way  to  lay  the  pin  on  the 
draw-head  was  to  stand  on  the  cross-tie,  and  had  time  to 
thus  adjust  himself,  he  should  have  done  so;  but  these 
considerations  are  not  hypothesized  in  the  instruction  as 
framed. 

Charge  20  is  in  the  nature  of  an  argument,  and  was  well 
refused  on  that  ground. 

Of  the  charges  given  for  plaintiff  that  numbered  8  may 
have  involved  a  tendency  to  mislead  as  to  the  true  interpre- 
tation of  the  rule  of  the  defendant  company,  which  was  put 
in  evidence,  but  is  not  otherwise  objectionable ;  and  tnat 
numbered  14  is  abstract. 

The  rulings  on  the  admissibility  of  testimony  are  free 
from  error,  except  in  the  particular  considered  in  the  outset 
of  this  opinion. 

Reversed  and  remanded. 
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Birmingrhaiii  Railway  &  IJectrle 
€o.  V.  Allen. 

Action  by  Employee  against  a  Railroad  Go.  for  Damages  on 
^  Account  of  Personal  Injuries, 

1.  PUading;  (nne7idmenl,—\fh\\e\t  is  the  better  practice,  when  a 
complaint  is  amended,  to  set  out  in  full  the  complaint,  or  count 
thereof  as  amended  the  pleader  may  amend  by  reftarence  to  one 
count  in  the  complaint,  adopting  a  certain  portion  of  it,  by  adding  cer- 
tain averments  thereto,  so  as  to  constitute  another  and  separate 
count. 

2.  Same. — Where  a  demurrer  has  been  sustained  to  a  complaint 
consisting  of  a  single  count,  it  is  objectionable  to  amend  the  com- 
plaint, by  the  addition  of  several  counts,  by  reference  to  and  adop- 
tion of  the  original  count;  a  demurrer  having  been  sustained,  the 
complaint  was  annulled. 

3.  Arenaerd  of  negligence  in  the  complaint, — In  an  action  by  a  con- 
ductor against  a  dummy  railroad  company,  for  personal  injuries, 
caused  by  a  train  running  into  an  open  switch,  and  throwing  him 
from  one  of  the  cars,  a  count  of  the  complaint,  which  alle^^es  that  the 
injuries  were  inflicted  because  "the  switch  from  the  main  line  into 
the  siding  on  to  which  said  train  ran  was  negligently  allowed  to  be  and 
remain  without  a  lock  or  other  sufficient  means  of  fastening  the 
same,"  states  a  good  cause  of  action. 

4.  Same  —But  the  averment  in  one  of  the  counts  of  said  complaint, 
that  the  switch  "was  negligently  allowed  to  remain  open,"  without 
other  allegations  of  negligence,  is  insufficient. 

5.  Defect  in  road-way;  not  having  proper  lock  or  fastening  upon  switch. 
Whether  a  lock  or  proper  fastening  is  such  a  component  part  of  the 
switch  as  that  the  failure  to  provide  it  renders  a  railroad  company 
liable  for  injuries  resulting  therefrom,  is  determined  by  utility  and 
the  usage  and  custom  of  well  regulated  roads. 

6.  Same;  knowledge  of  conductor. — Where,  in  an  action  against  a 
railroad  company  by  a  conductor  for  injuries,  alleged  to  have  been 
caused  by  reason  of  defects  in  the  condition  of  the  ways,  works  or 
machinery  of  said  road,  it  is  shown  that  the  plaintiff  had  known  of 
the  defect  complained  of  for  a  year  prior  to  the  injury,  and  remained 
in  the  employment  during  that  time,  he  will  beheld  to  have  assumed 
the  risk,  and  to  be  guilty  of  such  contributory  negligence  as  pre- 
cludes a  recovery. 

7.  Volenti  nan  Jit  injuria. — The  doctrine  of  vohnti  non  fit  injuria  is 
not  changed  by  the  provisions  of  section  2590  of  the  Code  of  1886; 
and  an  employee,  with  knowledge  of  a  defect  in  the  ways,  works  or 
machinery,  who  continues  in  the  service  of  his  employer  after  the 
lapse  of  a  reasonable  time  for  its  remedy,  assumes  the  risk  incident 
to  such  defect,  and  can  not  recover  for  injuries  which  he  receives  in 
consequence  thereof.— (3f.  &  B.  It  R.  Co.  v.  Ilolborn,  84  Ala  133  ;  H, 
A.  <fc  B.  R.B,  Co.  V.  Walters,  91  Ala.  435  overruled.) 
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Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  was  aji  action  brought  by  the  appellee,  W.  L.  Allen, 
against  the  appellant,  the  Birmingham  Ilailway  &  Electric 
Ck)mpany,  to  recover  damages  for  personal  injuries  to  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant 

The  complaint  as  originally  filed  contained  but  one  count, 
which  was  in  the  following  language :  "The  plaintiff  claims 
of  the  defendant  fifteen  thousand  dollars  for  that  heretofore 
on  to-wit :  1st  day  of  July,  1891,  defendant  was  operating, 
running,  managing  an'd  controlling  a  certain  railway  known 
as  the  East  Lake  Dummy  Line,  running  from  Birmingham 
in  an  easterly  direction  to  and  by  Fritchman's  Garden,  to 
East  Lake,  Alabama.  That  on  said  day,  plaintiff  was  in  the 
service  or  employment  of  defendant  in  the  capacity  of  con- 
ductor on  a  certain  train,  composed  of  a  steam  locomotive 
engine  and  certain  cars,  which  was  then  and  there  being  run 
over  and  along  said  railway  by  defendant ;  that  when  said 
train  reached  a  point  on  said  railway  at  or  near  said  Fritch- 
man's  Garden  it  ran  from  the  main  line  on  to  a  switch  or 
siding,  and  plaintiff  by  reason  thereof  was  thrown  from  one 
of  said  cars,  on  which  car  plaintiff  then  and  there  was  in  the 
performance  of  his  duty  as  conductor  as  aforesaid,  and 
plaintiff's  leg  was  fractured,  his  hip,  shoulder  and  head  and 
various  other  parts  of  his  body  bruised  and  lacerated,  and 
plaintiff  was  otherwise  seriously  and  permanently  injured- 
By  reason  of  his  said  injuries  plaintiff  suffered  and  continues 
to  suffer  great  mental  and  physical  pain,  and  loss  of  time, 
and  plaintiff  was  rendered  less  able  to  work  and  earn  money, 
and  was  put  to  great  expense  for  medicine,  medical  attention, 
care  and  nursing,  and  plaintiff  avers  that  his  said  injuries 
are  permanent.  Plaintiff  avers  that  defendant  negligently 
caused  or  allowed  the  track  of  said  railway,  at  or  near  said 
switch,  or  said  switch  to  be  in  a  defective  condition,  and  the 
said  accident  and  plaintiff's  said  injuries  resulted  therefrom. 
Plaintiff  further  avers  that  said  accident  and  plaintiff's  said 
injuries  were  caused  by  reason  of  defects  in  the  condition  of 
the  ways,  works,  machinery  or  plant  connected  with  or  used 
in  said  business  of  defendant,  viz.,  said  switch  was  in  a  de- 
fective condition,  said  track  at  or  near  said  switch  was  in  a 
defective  condition,  said  switch  was  negligently  allowed  to 
be  open,  said  switch  was  allowed  to  be  and  remain  without 
a  lock  or  other  proper  and  sufficient  means  for  fastening  the 
same,  said  switch  was  negligently  allowed  to  be  and  remain 
without  a  light  or  other  proper  and  sufficient  means  by 
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-which  it  could  be  told  by  the  engineer  or  fireman  on  said 
train  which  way  said  switch  was  set  The  said  defects  arose 
from  or  had  not  been  discovered  or  remedied  owing  to  the 
negligence  of  defendant,  or  of  some  person  in  the  service  of 
defendant  and  entrusted  by  it  with  the  duty  of  seeing  that 
said  ways,  works,  machinery  or  plant  were  in  proper  condi- 
tion. Plaintiff  further  avers  that  said  accident  and  his  said 
injuries  were  caused  by  reason  of  the  negligence  of  a  person 
in  the  service  or  employment  of  defendant,  who  had  the 
charge  or  control  of  said  switch,  viz.,  said  person  negligently 
caused  or  allowed  said  switch  to  be  then  and  there  open. 
Plaintiff  further  avers  that  said  accident  and  his  said  injuries 
were  caused  by  reason  of  the  negligence  of  a  person  in  the 
service  or  employment  of  defendant,  who  then  and  there 
had  the  charge  or  control  of  said  engine,  viz.,  said  person 
negligently  caused  or  allowed  said  engine  pulling  saia  train 
to  run  upon  or  through  said  switch.  All  to  plaintiff's  dam- 
age fifteen  thousand  dollars,  hence  this  suit. '  The  defend- 
ant filed  several  demurrers  to  this  count  of  the  complaint, 
which  were  confessed  by  the  plaintiff.  Thereupon  the 
plaintiff  amended  the  original  complaint  as  follows :  ''Comes 
the  plaintiff  in  the  above  styled  cause,  and,  by  leave  of  the 
couit  first  had  and  obtained,  amends  his  complaint  by  add- 
ing thereto  the  following  additional  counts:  2d  count. 
Plaintiff  refers  to  and  adopts  as  a  part  of  this  the  second 
count  all  that  part  of  the  fiirst  count  from  the  beginning 
thereof  down  to  and  including  the  words,  'that  his  said  in- 
juries are  permanent,*  where  they  first  occur  in  said  count ; 
and  plaintiff  further  avers  that  said  accident  and  plaintiff's 
said  injuries  were  caused  by  reason  of  defects  in  the  condi- 
tion of  the  ways,  works,  machinery  or  plant  connected  with 
or  used  in  said  business  of  defendant,  viz.,  the  switch  from 
the  main  line  into  the  siding,  onto  which  said  train  ran  as 
aforesaid,  was  in  a  defective  condition.  The  said  defects 
arose  from  or  had  not  been  discovered  or  remedied  owing  to 
the  negligence  of  defendant,  or  of  some  person  in  the  service 
of  defendant  and  entrusted  by  it  with  the  duty  of  seeing 
that  said  ways,  works,  machinery  or  plant  were  in  proper 
condition. 

"3d  count  Plaintiff  refers  to  and  adopts  as  a  part  of  this 
third  count  all  of  the  second  count  of  this  complaint  except 
the  following  sentence  thereof,  'The  switch  from  the  mam 
line  into  the  siding,  onto  which  said  train  ran  as  aforesaid, 
was  in  a  defective  condition.'  And  plaintiff  inserts  as  a  part 
of  this  3d  count  in  lieu  of  said  sentence,  and  in  the  corre- 
sponding position  of  said  sentence,  the  following  words,  viz., 
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the  switch  from  the  main  line  into  the  siding,  onto  which 
said  train  ran  as  aforesaid,  was  negligently  allowed  to  be 
and  remain  without  a  lock  or  other  proper  and  sufficient 
means  of  fastening  the  same,  and  the  same  was  not  kept 
sufficiently  locked  or  fastened. 

''4th  count.  Plaintiff  refers  to  and  adopts  as  a  part  of  this 
the  fourth  count  of  his  complaint  all  of  the  second  count  of 
this  complaint  except  the  following  sentence  thereof,  viz., 
'The  switch  from  the  main  line  into  the  siding,  onto  which 
said  train  ran  as  aforesaid,  was  in  a  defective  condition  ;'  and 
plaintiff  inserts  as  a  part  of  this  4th  count  in  lieu  of  said 
sentence,  and  in  the  corresponding  position  of  said  sen- 
tence, the  following  words,  viz.,  the  switch  from  the  main 
line  into  the  siding,  onto  which  said  train  ran  as  aforesaid, 
was  negligently  allowed  to  be  open. 

"5th  count  "Plaintiff  refers  to  and  adopts  as  a  part  of  this 
the  5th  count  of  his  complaint  all  of  tne  second  count  of 
this  complaint  except  the  following  sentence  thereof,  viz., 
'The  switch  from  the  main  line  into  the  siding,  onto  which 
said  train  ran  as  aforesaid,  was  in  a  defective  condition ; 
and  plaintiff  inserts  as  a  part  of  this  5th  count,  in  lieu  of 
said  sentence  and  in  the  corresponding  position  of  said  sen- 
tence, the  following  words,  viz.,  the  switch  from  the  main 
line  into  the  siding,  onto  which  said  train  ran  as  aforesaid, 
was  negligently  allowed  to  be  and  remain  without  a  light, 
target  or  other  proper  and  sufficient  means  by  which  it  could 
be  told  by  the  engineer  or  fireman  on  said  train  which  way 
said  switch  was  set. 

"6th.  Plaintiff  refers  to  and  adopts  as  a  part  of  this  the 
6th  count  of  his  complaint  all  that  part  of  tne  first  count  of 
the  complaint  from  tne  beginning  thereof  down  to  and  in- 
cluding the  words,  'That  his  said  injuries  are  permanent/ 
and  plaintiff  further  avers  that  said  accident  and  his  said 
injuries  were  caused  by  reason  of  the  negligence  of  a  person 
in  the  service  or  employment  of  defendant  who  had  the 
charge  or  control  of  said  switch  and  siding,  and  of  the  switch 
leading  from  the  main  line  into  said  siding,  viz.,  said  person 
negligently  caused  or  allowed  same  to  oe  so  set  that  said 
train  ran  into  said  siding  as  aforesaid." 

Defendant  demurred  to  the  second  count  of  the  complaint, 
and  assigned  the  following  grounds  of  demurrer :  1.  There 
are  no  facts  averred  in  said  count  of  said  complaint  which 
show  that  plaintiff  was  in  such  relationship  to  defendant  at  the 
time  of  his  injury  that  defendant  owed  him  the  duty  to  keep 
its  switch  in  proper  condition.  2.  There  are  no  facts  averrea 
in  said  count  of  said  complaint  which  show  in  whaA  the  al< 
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leged  defect  consisted.  3.  Said  count  is  incomplete,  indefi- 
nite and  uncertain.  Defendant  demurred  to  the  third  count 
of  the  complaint  on  the  same  grounds  as  to  the  second  count, 
and  in  addition  thereto  assigned  the  following :  4  There  is 
no  averment  of  any  facts  which  show  with  sufficient  certainty 
that  it  was  the  duty  of  defendant  to  keep  a  lock  on  its  switch 
and  to  keep  its  switch  locked.  Defendant  demurred  to  the 
fourth  count  of  the  complaint  upon  the  same  grounds  as  to 
.  the  second  count  thereof,  and  added  thereto  the  following : 
4.  There  is  no  averment  of  any  facts  which  show  that  an 
open  switch  was  a  defect  in  the  Ways,  works,  machinery  or 
plant  of  defendant.  5.  There  is  no  averment  of  any  facts  which 
show  that  it  was  the  duty  of  defendant  to  keep  its  switch 
closed.  Defendant  demurred  to  the  fifth  count  of  the  complaint 
assigning  the  same  causes  of  demurrer  as  are  assigned  to 
the  second  count,  and  in  addition  thereto  the  following :  4. 
There  are  no  facts  averred  which  show  with  sufficient  cer- 
tainty that  it  was  the  duty  of  defendant  to  keep  its  switch 
lighted,  or  to  have  a  target  or  other  appliance  by  which  the 
engineer  and  fireman  could  see  how  the  switch  was  turned. 
Defendant  demurred  to  the  sixth  count  of  the  complaint  and 
assigned  the  same  causes  of  demurrer  as  are  assigned  to  the 
second  count,  adding  thereto  the  following:  4.  It  is  not 
averred  in  said  count  of  said  complaint  with  sufficient  cer- 
tainty who  was  the  person  whom  it  is  alleged  was  in  the 
service  and  employment  of  defendant,  and  had  charge  of  said 
switch,  and  negligently  caused  or  allowed  said  switch  to  be 
open.  These  demurrers  to  each  of  the  counts  were  all  sev- 
erally overruled  by  the  court;  and  issue  was  thereupon 
joined  on  the  pleas  of  the  general  issue  and  contributory 
negligence. 

The  facts  as  disclosed  by  the  bill  of  exceptions  were,  that 
the  plaintiff  was  a  conductor  on  a  dummy  train  of  defend- 
ant, which  was  on  its  way  from  East  Lake  to  Birmingham 
about  7:15  o'clock  on  the  evening  of  the  1st  of  July,  1891 ; 
that  the  train,  as  it  was  passing  a  side  track  at  Fritchman's 
Garden,  a  station  on  the  line  between  East  Lake  and  Bir- 
mingham, ran  into  an  open  switch  on  to  the  side  track. 
The  plaintiff  was  on  the  front  platform  of  the  front  coach, 
next  to  the  engine,  where,  according  to  the  testimony  of  the 
defendant,  he  was  standing  without  holding  on  to  any  thing, 
and  where  he  had  gone,  according  to  his  own  statement,  to 
collect  the  fare  of  a  passenger  he  thought  was  on  the  plat- 
form. As  the  train  ran  into  the  open  switch,  it  was  diverted 
from  a  straight  line,  and  the  lurch  occasioned  thereby 
caused  him  to  be  thrown  off  of  the  platform,  and  be  received 
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the  injuries  complained  of.  The  negligence  complained  of 
was  that  there  was  no  lock  on  the  switch,  nor  was  there  a 
target  or  light  thereon.  As  is  stated  in  the  opinion,  the  un- 
disputed evidence  was  that  the  plaintiff  had  been  in  the  em- 
ployment of  the  defendant  for  twelve  months,  and  during 
that  time  there  had  never  been  a  lock  on  the  switch,  or 
light,  or  target  thereon,  and  that  this  was  known  to  the 
plaintiff.  There  were  several  exceptions  reserved  by  the 
defendant  to  the  rulings  of  the  court  upon  the  testimony, 
but  the  opinion  of  the  court  renders  it  unnecessary  to  notice 
these  rulings  in  detail.  The  court,  at  the  req[uest  of  de- 
fendant, gave  the  genaral  affirmative  charge  in  its  behalf  as 
to  the  fourth  and  sixth  counts  of  the  complaint 

Among  the  written  charges  which  were  requested  by  the 
defendant,  and  to  the  refusal  to  give  each  of  which  the  de- 
fendant duly  excepted,  were  the  following:  (8.)  "That  if 
the  jury  believe  from  the  evidence  that  it  was  dangerous  to 
use  the  switch  without  a  lock,  and  that  the  plaintiff  had 
been  running  over  the  road  for  a  year  with  full  knowledge 
that  there  was  no  lock  on  said  switch,  then  I  charge  you 
that  it  would  be  negligence  for  him  to  stand  upon  the  front 
platform  without  holding."  (9.)  "If  the  jury  believe  that 
the  plaintiff  knew  that  the  defendant  did  not  have  a  switch 
lock  on  the  switch  through  which  the  train  ran  for  twelve 
months  prior  to  the  accident,  and  did  not  communicate  such 
fact  to  any  one  in  the  service  of  the  defendant  superior  to 
him,  they  must  find  for  defendant."  (17.)  **That  if  the  jury 
believe  from  the  evidence  that  it  was  dangerous  to  operate 
defendant's  railroad  without  a  lock  on  the  switch  mentioned 
in  the  complaint,  and  that  plaintiff  had  been  running  on 
said  road  as  conductor  or  otherwise  for  nearly  one  year  or 
more  before  the  alleged  iniury,  with  full  knowledge  that 
said  switch  had  no  lock  on  the  same,  and  if  you  further  be- 
lieve that  plaintiff  went  out  and  stood  upon  the  platform  of 
one  of  defendant's  cars  without  holding  to  something,  if  he 
could  have  held  to  something,  then  I  charge  you  that  plain- 
tiff was  guilty  of  negligence,  and  if  you  believe  if  he  had 
held  on  to  something  which  he  could  have  held  on  to,  while 
on  the  platform,  he  would  not  have  fallen  off  and  been  in- 
jured, then  I  charge  you  that  your  verdict  must  be  for  de- 
fendant" 

It  is  not  deemed  necessary  to  set  out  in  this  statement 
the  many  other  charges  asked  by  defendant,  to  the  refusal 
to  give  each  of  which  a  separate  exception  was  reserved. 
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There  was  judgment  for  plaintiff,  and,  on  this  appeal  by 
defendant,  the  rulings  of  the  trial  court  on  the  pleadings, 
evidence  and  upon  the  charges  are  assigned  as  error. 

Hewttt,  Walker  &  Porteii,  for  appellant — ^The  court 
should  have  sustained  the  defendant's  demurrers  to  each  of 
the  counts  of  the  complaint  as  amended. — Gdumhus  dk  West- 
ern B.  R.  Co,  V.  Brodjord,  86  Ala.  574;  Ensley  Railway  Co, 
V,  Cheioning,  93  Ala.  24;  ieocA  v,  Btuth,  57  Ala.  154;  Phoenix 
Ins.  Co.  V.  Mooq,  78  Ala.  301;  Bation  v,  8.  dt  N.  Ala.  R,  R. 
Co.,  77  Ala.  591;  L.  (It  N.  R.  R.  Co.  v.  Hall,  91  Ala.  121. 
The  burden  was  on  the  plaintiff  to  show  that  the  absence  of 
the  switch  lock  was  the  proximate  cause  of  his  injury. — Joy 
V.  Winnisimmet  Co.,  114  Itfass.  63;  Deyo  v.  N.  Y.  U.  R.  R, 
Co.,  34  N.  Y.  7 ;  16  Amer.  &  Eng.  Encyd  of  Law,  p.  445. 
The  continuance  of  the  plaintiff  in  the  service  of  the  defend- 
ant, after  the  knowledge  of  the  defect  in  the  road-way,  ren- 
dered him  guilty  of  contributory  negligence,  and  prevents  a 
recovery.— Ga.  Pac.  R.  R,  Co,  v.  Davis,  92  Ala.  300. 

Bowman  &  Harsh,  contra,  on  application  for  re-hearing, 
cited,  M.  d  B.  R.  R.  Co.  v.  Holborn,  84  Ala.  1S3;  H.  A.  &  B. 
R.  R,  Co.  V,  Walters,  91  Ala.  435 ;  Scardon  v,  Boston  dt  A.  R, 
Co.,  18  N.  E.  Eep.  209;  White  v.  Ncmantum  Worsted  Co., 
144]!kla8s.  276;  Boeder  v.  St.  Louis  I.  M.  &  S.  Ry.  Co.,  13  8. 
W.  Rep.  714;  100  IMEo.  673;  Faren  v.  Sellers,  (La.)  3  So.  Rep. 
363;  L.dk  N.R.  R.  Co.  v.  Hall,  87  Ala.  708;  WoutUla  v.  Du- 
luth  Lumber  Co.,  37  lilinn.  153;  33  N.  W.  Itep.  551. 

C0LE14AN,  J. — The  action  is  to  recover  damages  for  per- 
sonal injuries.  It  is  much  the  better  practice,  when  a  com- 
plaint is  amended,  to  set  out  in  full  the  complaint  or  count 
as  amended,  unless  the  amendment  is  of  such  a  character 
that  it  may  be  readily  made  by  a  mere  interlineation.  We 
have,  however,  never  construed  the  statute  allowing  amend- 
ments so  strictly  as  to  hold  that  the  pleader  may  not,  by 
reference  to  one  count  in  the  complaint,  adopt  a  certain 
specified  portion  of  another,  and  add  to  it  averments,  so  as 
to  constitute  another  and  separate  count. 

The  complaint  is  subject  to  another  objection.  As  origi- 
nally found,  there  was  but  a  single  count  The  court  sus- 
tained a  demurrer  to  the  complaint  The  effect  of  the  judg- 
ment sustaining  the  demurrer  was  to  annul  and  hold  for 
naught  the  complaint  in  its  then  condition.  Until  amended, 
or  a  new  complaint  filed,  there  was  no  1st  count  before  the 
court.    The  complaint  was  amended  by  adding  thereto  a 
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second,  t]iird,  fourth,  fifth  and  sixth  count  Each  of  these 
amendatory  counts  refers  to  and  adopts  as  a  part  of  these 
respective  counts  a  specified  portion  of  the  Ist  or  preceding 
counts. 

We  will  consider  the  suMciency  of  the  counts  upon  which 
the  trial  was  had.  The  third  count  adopted  a  portion  of 
the  first  and  the  whole  of  the  second,  with  the  exception  of 
a  single  sentence.  Written  out  consecutively  in  full  it  reads 
as  follows: 

''The  plaintiff  claims  of  the  defendant  fifteen  thousand 
dollars,  for  that  heretofore,  on,  towit,  1st  day  of  July,  1891, 
defendant  was  operating,  running,  managing  and  controll- 
ing a  certain  railway  known  as  the  East  Lake  Dummy  Line, 
running  from  Birmingham  in  an  easterly  direction  to  and 
by  Fritchman's  Garden,  to  East  Lake,  Alabama.  That  on 
said  day  plaintiff  was  in  the  service  or  employment  of  de- 
fendant in  the  capacity  of  conductor  on  a  certain  train,  com- 
posed of  a  steam  locomotive  engine  and  certain  cars,  which 
were  then  and  there  being  run  over  and  along  said  railway 
by  defendant,  that  when  said  train  reached  a  point  on  said 
railway  at  or  near  said  Fritchman's  Garden,  it  ran  from  the 
main  line  into  a  switch  or  siding,  and  plaintiff  by  reason 
thereof  was  thrown  from  one  of  said  cars,  on  which  car 
plaintiff  then  and  there  was  in  the  performance  of  his  duty 
as  conductor  as  aforesaid,  and  plaintiff's  leg  was  fractured, 
his  hip,  shoulder  and  head  and  various  other  parts  bruised 
and  lacerated,  and  plaintiff  was  otherwise  seriously  and  per- 
manently injured. ,  By  reason  of  his  said  injuries  plaintiff 
suffered  and  continues  to  suffer  great  mental  and  physical 
pain  and  loss  of  time,  and  plaintiff  was  rendered  less  able 
to  work  and  to  earn  money,  and  was  put  to  great  expense 
for  medicine,  medical  attention,  care  and  nursing,  and  plain- 
tiff avers  that  his  said  injuries  are  permanent ;  and  plain- 
tiff further  avers  that  said  accident  and  plaintiff's  said  inju- 
ries were  caused  by  reason  of  defects  in  the  condition  of  the 
way^s,  works,  machinery  or  plant  connected  with  or  used  in 
said  business  of  defendant,  viz.,  the  switch  from  the  main 
line  into  the  siding  onto  which  said  train  ran  as  aforesaid 
was  negligently  allowed  to  be  and  remain  without  a  lock  or 
other  proper  and  sufficient  means  of  fastening  the  same,  and 
the  same  was  not  kept  sufficiently  locked  or  fastened.  The 
said  defects  arose  from,  and  had  not  been  discovered  or 
remedied  owing  to  the  negligence  of  defendant,  or  of  some 
person  in  the  service  of  defendant  and  entrusted  by  it  with 
the  duty  of  seeing  that  said  ways,  works,  machinery  or  plant 
were  in  proper  condition." 
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The  words,  "and  the  same  was  not  kept  sufficiently 
locked  or  fastened,"  may  be  stricken  out  as  mere  surplus- 
age and  enough  remains  to  constitute  a  good  count.  We 
do  not  think  these  words,  in  the  connection  used,  indicate 
that  the  plaintiff  sought  a  recovery  for  negligence  in  not 
having  the  switch  locked  or  fastened,  but  rather  that  it  was 
not  locked  or  fastened  in  consequence  of  the  allegation  that 
there  was  neither  lock  nor  fastening  to  the  switch.  Whether 
a  lock  or  proper  fastening  was  such  a  component  part  of  a 
switch,  as  that  the  failure  to  provide  it  rendered  the  com- 
pany liable  for  injuries  resulting  therefrom,  would  depend 
upon  the  proof. 

Upon  this  question  the  rule  is  clearly  laid  down  in  L.  dk 
N.  R.  R,  Co.  V.  Hall,  91  Ala.,  on  page  121,  where,  in  reference 
to  **  whipping  straps,"  the  court  said  :  "Is  it  so  manifestly 
serviceaDle  as  to  command  the  consensus  of  intelligent  rail- 
road men  so  generally,  as  that  it  cannot  be  reasonably  ig- 
nored or  disregarded?  Or,  is  its* utility  disbelieved  and 
disallowed  in  the  management  of  many  well  governed  and 
well  regulated  railroads  ?  If  this  question  be  debatable  and 
skilled  railroad  men  honestly  differ  in  judgment  as  to  the 
utility  of  this  or  any  other  cautionary  appliance,  and  differ 
to  such  extent  as  that  many  well  regulated  railroads  abstain 
from  their  use,  then  such  abstraction  is  not  legal  negligence." 
In  the  case  of  Hall,  the  principle  was  applied  to  roads  com- 
monly designated  railroads.  In  the  present  case  the  road 
is  designated  and  distinguished  as  a  dummy  road,  but  there 
can  be  no  difference  in  the  application  of  the  principle 

If  it  be  shown  that  the  omission  to  provide  a  lock  or 
proper  fastening  for  the  switch  was  culpable  negligence,  and 
the  negligence  arose  as  averred  in  the  complaint,  and  the 
switch  was  displaced  bv  an  intermeddler,  such  displacement 
would  not  be  necessarily  such  an  intervention  of  an  inde- 
pendent intervening  cause,  as  to  constitute  the  sole  proxi- 
mate cause  of  the  injury.  The  evident  purpose  of  the  use 
of  locks  or  fastenings  is  to  make  the  switch  reasonably  safe 
against  the  interference  of,  or  displacement  by  trespassers, 
as  well  as  accidental  causes.  In  such  cases  ordinarily  the 
neglect  of  the  defendant  in  failing  to  provide  locks  or  fast- 
enings, would  be  regarded  at  least  as  jointly  contributing  to 
the  result 

The  fourth  count  is  clearly  defective.  The  averment  that 
the  switch  "  was  negligently  allowed  to  be  open,"  does  not 
show  a  defect  in  the  ways,  works,  and  machinery  of  the  de- 
fendant corporation,  neither  has  such  an  averment  any  legal 
or  proper  connection,  with  the  person  whose  duty  it  is  to 
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see  that  the  ways,  works  and  machinery  were  in  proper  con- 
dition. This  count  demonstrates  the  danger  and  confusion 
likely  to  arise  in  pleading  by  adopting  portions  of  other 
counts  by  a  mere  reference  to  them.  The  safe  practice  is  to 
draw  the  counts  in  full,  as  one  entirety.  With  tne  exception 
of  the  defect  pointed  out  in  another  part  or  this  opinion, 
the  other  counts  are  sufficient,  and  the  demurrers  properly 
overruled. 

The  evidence  shows  without  dispute  that  plaintiff  had 
been  in  the  employ  of  the  defendant  as  conductor  for  a 
year.  He  testified  himself  "  that  the  switch  had  no  light  or 
target  on  it,  and  had  not  since  I  had  been  running  on  the 
road.  There  never  had  been  a  lock  or  means  of  fastening 
on  it  since  I  went  on  the  road,  a  period  of  twelve  months. 
I  had  been  running  on  the  road  for  twelve  months." 

In  the  case  of  The  Columbvs  &  Weston  R.  R.  Co.  v.  Brad- 
ford, 86  Ala.  574,  the  court  used  this  language :  "Contribu- 
tory negligence,  which  would  defeat  an  action,  might  have 
consisted  of  a  failure  on  the  part  of  the  plaintiff,  either 
to  reasonably  give  notice  of  the  defect  in  appliances  nsed  in 
his  employment,  or  of  the  negligence  of  nis  superiors,  if 
known  to  him,  which  produced  the  injury ;  or  of  a  failure, 
after  having  given  such  notice,  to  quit  the  service  to  which 
such  defect  or  negligence  was  incident,  after  a  reasonable 
time  had  elapsed  for  its  correction." 

In  Georgia  Pacific  v.  Davis,  92  Ala.  300,  the  principle  is 
thus  clearly  stated  :  "The  duty  of  the  company  to  ite  em- 
ployes is  to  provide  a  roadway  in  all  respects  reasonably 
safe  for  the  running  of  its  trains,  and  the  performance  of  the 
functions  imposed  upon  them  by  the  exigencies  of  the  ser- 
vice, and  they  have  the  right  to  assume  without  inquiry  or 
investigation  that  this  duty  has  been  discharged.  The  onus 
of  inquiry  or  investigation  is  not  upon  them.  If,  as  matter 
of  fact,  they  know  of  unsafe  conditions  in  anv  of  these  par- 
ticulars, and  continue  in  the  service  after  the  lapse  of  a  reas- 
onable time  for  the  defects  to  be  remedied  or  removed,  they 
assume  this  additional  risk,  though  originally  not  incident 
to  their  employment."  Many  cases  are  cited  in  support  of 
the  proposition,  and  it  is  manifestly  just  If  it  be  conceded 
that  the  failure  to  provide  a  lock  or  proper  fastening  for  the 
switch  be  a  culpable  defect,  there  are  no  facts  in  the  present 
record  which  relieve  the  plaintiff  from  being  held  guilty  of 
contributory  negligence  under  the  influence  of  the  foregoing 
principles. 

Eeversed  and  remanded. 

YoL.  xoix. 
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(Besponse  to  application  for  re-hearing.) 

COLEMAN,  J. — The  evidence  is  conclusive  and  without 
conflict  that  the  plaintiff  voluntarily  and  without  objection 
continued  in  the  employment  of  the  defendant  for  a  period 
of  twelve  months  in  the  almost  daily  use  of,  and  with  a  full 
knowledge  of  the  defect  in  the  ways,  works  and  machinery, 
alleged  to  have  caused  the  injury.  Under  this  proof  the 
court  held,  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence. We  are  now  asked  to  revise  this  conclusion.  Con^ 
sidered  in  connection  with  the  evidence,  as  a  general  propo- 
sition of  law,  the  rule  asserted  is  sustained  by  an  overwhelm- 
ing array  of  authorities. 

In  the  case  of  Rush  v.  Missouri  Pacific  R.  R.  Co,,  28  Amer. 
&  Eng.  Bailroad  Cases,  484,  the  court  uses  this  language : 
"There  are  cases  where  a  servant  knbwing  the  danger  may 
nevertheless  recover;  but  this  is  not  one  of  the  cases; 
usually  where  some  instrument  or  appliance  has  become  un- 
safe from  use  or  otherwise,  and  the  danger  from  its  use  is 
not  imminent  or  obvious,  the  servant  may  continue  in  his 
master's  employment,  and  use  it  for  a  short  time,  with  the 
expectation  that  the  master  will  restore  the  defective  instru- 
ment or  appliance  to  its  former  condition.  Also  when  the 
master  has  been  informed  with  regard  to  some  defect  in 
pome  instrument  or  appliance,  and  he  agrees  to  remedy  the 
defect,  the  servant  may  continue  for  a  reasonable  time  in 
the  master's  employment,  so  as  to  give  him  an  opportunitv 
to  fulfil  his  promise.  Also  when  the  danger  is  one  to  which 
the  servant  is  not  exposed  in  the  ordinary  course  of  his  em- 
ployment, but  one  which  he  is  at  the  time  required  immed- 
iately to  encounter  by  a  special  command  by  nis  master  or 
of  a  superior  servant,  without  time  for  reflection  or  choice 
on  the  part  of  the  servant,  he  may  obey  the  command  with- 
out bein^  guilty  of  contributory  ne^li^ence,  or  without  for- 
feiting his  riglit  to  recover  in  case  injury  results.  But  not 
one  of  these  cases  is  the  present  case.  The  plaintiff's  inte- 
state could  have  had  no  hope  in  the  present  case  that  the 
railway's  tracks  would  ever  be  changed ;  there  was  no  prom- 
ise that  they  would  be  changed ;  they  were  just  as  they 
were  when  originally  constructed ;  and  in  the  ordinary 
course  of  his  employment  the  plaintiff's  intestate  was  using 
them  every  day,  and  knew  that  he  must  so  use,  them  every 
day."  Under  the  evidence  it  was  held  to  be  a  question  of 
law  for  the  court,  and  that  as  to  plaintiff  the  defendant  was 
not  guilty  of  culpable  negligence. 
24 
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In  the  case  of  O'Rorke  v.  Union  Pacijic  Railway  Co.,  22 
Fed.  Rep.  189,  Brewer,  J.,  uses  the  following  language : 
"He  [the  employe]  has  the  right  to  wait  a  reasonable 
time ;  to  consider  the  circumstances  of  the  case,  and  to  ffive 
notice  to  his  employers  that  he  is  in  danger ;  time  enough  to 
see  whether  the  employer  means  to  have  the  defect  remedied  ; 
time  enough  to  see  the  general  way  in  which  he  conducts  his 
business ;  and  if  he  finds  that  his  employer  intends  to  use 
machinery  with  defects,  or  to  conduct  his  works  in  a  dan- 
gerous way  ;  finds  that  is  to  be  his  general  habit ;  finds  that, 
after  he  has  been  notified,  he  still  intends  to  conduct  his 
business  in  that  way,  and  then  goes  on  and  continues  in  the 
work,  it  is  fair  to  assume  that  he  takes  the  risk." 

In  Richards  v.  Rough,  et  ai.,  53  Mich.  212,  the  general 
proposition  is  stated  as  follows  :  "  A  servant  who  conunues 
without  objection  to  use  machinery  which  he  has  found  to 
be  unsafe,  assumes  the  risk,  and  can  not  recover  for  injuries 
which  he  may  receive  in  consequence  of  doing  so." 

The  same  rule  prevails  in  Wisconsin.  Dorsey  o.  The  Phil- 
lips &  Colbi^  Construction  Co,,  42  Wis.  583.  Many  au thor- 
ites from  other  courts  might  be  cited. 

This  State  has  declared  the  law  in  the  same  unmistakable 
terms.  In  Eureka  Co.  v.  Bass,  81  Ala.  201,  it  is  said ;  "  If 
the  employee,  while  engaged  in  the  service,  acquires  knowl- 
edge of  any  defect  in  the  materials,  machinery  or  instru- 
mentalities used,  and  notice  thereby  of  an  increased  risk  or 
danger,  and  afterwards  continues  in  the  service  without  ob- 
jection or.  notice  to  the  employer,  he  assumes  the  increased 
risk  himself ;  but  he  may  notify  the  employer  of  the  defect, 
and  continue  in  the  service  for  a  reasonable  time  relying  on 
the  employer's  promise  to  remedy  the  defect ;  yet,  if  the 
defect  is  not  remedied  within  the  promised  time,  his  further 
continuance  in  the  service  is  at  his  own  risk,  and  he  is  guilty 
of  contributory  negligence." 

In  the  case  of  the  L.  dt  N.  R,  R.  Co,  v,  HaH,  87  Ala.  708, 
which  arose  under  the  employer's  act,  the  doctrine  was  dis- 
tinctly declared,  that  although  the  defendant  may  have  been 
guilty  of  negligence  in  the  erection  and  construction  of  its 
bridge,  if  plaintiff  knew  of  the  danger,  and  failed  to  exercise 
due  care  to  avoid  the  danger,  and  was  injured,  he  would  be 
guilty  of  contributory  negligence.  This  rule  also  prevailed 
in  the  English  courts. 

It  is  contended,  however,  that  the  rule  as  here  stated  has 
been  changed  by  statute,  and  that  under  the  employer's  act, 
section  2590  of  the  Code  and  sub-sections,  the  employe  does 
not  assume  the  responsibilities  of  injuries  caused  oy  defects 
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in  the  condition  of  the  v^ajs,  works,  machinery  or  plant 
connected  with  or  used  in  the  business  of  the  master  or  em- 
ployer, although  known  to  the  emplojre,  and  that  under  the 
statute  he  may  remain  with  impunity  in  the  employment  of 
his  employer  for  an^  length  of  time,  after  he  becomes  aware 
of  the  danger,  provided  the  master  or  employer  is  aware  of 
such  defect ;  and  we  are  referred  to  the  case  of  Mobile  dk  Bir- 
mingham B.  R.  Co.  V.  Hoiborn,  84  Ala.  133,  and  the  case  of 
Highland  Ave.  &  Belt  R.  R.  Co.  v.  Walters,  91  Ala.  435.  The 
case  of  Holborn,  84  Ala.  supports  the  argument  and  position 
of  appellee,  and  if  that  decision  furnishes  a  proper  con- 
struction of  the  employer's  act  as  found  in  section  2590  of 
the  Code,  the  opinion  rendered  in  the  case  under  considera- 
tion is  wrong,  lor  in  the  Holborn  Case  it  is  held,  that  the 
rule  as  declared  in  the  Eureka  Co.  v.  Bass^  supra,  which  we 
have  cited,  is  abolished.  . 

The  employer's  act,  as  found  in  section  2590  and  subdi- 
visions, is  a  substantial,  if  not  an  exact,  copv  of  the  English 
act  of  1880.  This  court  is  not  finally  concluded  by  the  de- 
cision of  any  other  State  court  or  the  British  court,  in  their 
construction  of  a  similar  statute,  but  the  opinion  of  learned 
courts  upon  similar  questions  are  entitled  to  great  weight, 
and  this  is  especially  true  when  the  statute,  from  which  ours 
was  copied,  had  been  construed  prior  to  its  enactment  by 
our  le^slature.     Armstrong  v.  Armstrong,  29  Ala.  538. 

In  tne  case  or  Griffiths  v.  London  dc  St.  Katherine  Docks 
Co.,  13  Queen's  Bench  Division  259,  it  is  said :  "If  the 
danger  is  on  which  was  known  to  the  master  and  not  to  the 
servant,  the  knowledge  of  the  master  and  the  want  of 
knowledge  of  the  servant  make  together  a  cause  of  action, 
and  as  it  is  necessary  that  these  two  things  should  exist  in 
order  to  form  a  primxi  fade  case,  it  is  necessary  that  they 
should  be  shown  to  exist  in  the  statement  of  the  claim." 

The  case  of  Wehlin  v.  Ballard,  reported  in  17  Queen's 
Bench  Division,  Vi%  cited  in  Holborn  Case,  supra,  supports 
the  conclusion  reached  in  that  case ;  and  if  the  case  of 
WeUin  v.  Ballard  had  remained  in  force  as  the  proper  con- 
struction of  the  statute,  we  would  be  bound  to  hold  that  the 
construction  given  by  this  court  to  the  statute  in  the  Hoi- 
l)orn  Case  was  the  same  as  that  given  by  the  English  courts. 
In  the  same  volume,  17  Q.  B.  D.,  p.  414,  the  case  of  Thomasv. 
Quartermaine,  which  involved  the  same  question,  came  up 
for  consideration,  and  the  reasoning  of  the  court  tended 
greatly  to  weaken  the  decision  of  WeUin  v.  BaUard  as  an 
authority.  The  case  of  Thomas  v.  QuarterToaine  was  ap- 
pealed, and  in  18  Q.  B.  D.  685,  the  case  of  WeUin  v.  BaUard 


Digitized  by  VjOOQiC 


372  SUBBEME  COUET  Nov.  Term, 

[Birmingham  Railway  &  Electric  Go.  v.  Allen.] 

was  virtually,  though  not  in  express  words,  overruled.   The 
court  held  in  Thomas  v.  Quartermaine,  18  Q.  B.  D.  685,  that  the 
doctrine  of  **volenti  nonfit  injuria''  ("that  to  which  a  person 
assents  is  not  esteemed  in  law  an  injury."    Broom's  Legal 
Maxims)  applied  under  the  employer's  act  of  1880.    Bowen, 
J.  uses  this  language :     "Knowledge  is  not  a  conclusive  de- 
fense itsell  But  when  it  is  a  knowledge  under  circumstances 
that  leave  no  inference  but  one,  viz.,  that  the  risk  has  been 
voluntarily  encountered,  the  defense  seems  to  be  complete." 
Lord  Esher,  M.  R,  dissented  from  the  conclusion  of  the  * 
court     The  question  arose  again  in  the  case  of  Yarmouth  v, 
France,  19  Q.  B.  D.  647,  and  it  was  held,  Lord  Esher,  M.  R  ' 
rendering  the  opinion,  "that  upon  the  facts  a  jury  might 
find  the  defendant  to  be  liable,  for  there  was  evidence  of 
negligence  on  the  part  of  the  foreman  and  the  circumstances 
did  not  condunvdy  show  that  the  risk  was  voluntarily  in- 
curred by  the  plain tiiF."     In  this  case  there  was  also  a  dis- 
senting opinion  by  Lopes,  J.,  not  as  to  the  law,  but  upon 
the  facts,  the  latter  Judge  holding  "there  was  no  evidence 
for  the  jury  of  the  defendant's  liability,  inasmuch  as  the 
facts  showed  that  the  plaintiff,  with  full  knowledge  of  the  risk 
to  which  he  was  exposed,  had  elected  to  continue  in  the  de- 
fendant's emplovment."     In  this  case  Lord  Esher,   M.  R 
stated  that  the  doctrine  ^'volenti  non  fit  injuria'''  applied  un- 
der  the  employer's  act   of    1880.     His    conclusion   of  the 
opinion  is  in  the  following  language :    "I  see  nothing  in  the 
decision  in  Thomas  v,  Quartermaine  to  prevent  the  plaintiff 
from  recovering  in  this  case,  unless  the  circumstances  were 
such  as  to  warrant  a  jury  in  coming  to  the  conclusion  that 
the  plaintiff,  freely  and  voluntarily,  with  full  knoweledge  of 
the  nature  and  extent  of  the  risk  he  ran,  implidelv  a^eed 
to  incur  it"    In  the  same  case  Lindley,  J.,  after  refemngto 
the  case  of  Thomas  v.  Qvxirtermaine  and  the  sections  of  the 
act,  held  that  "the  maxim  volenti  non  Jit  injuria  is  applica- 
ble, and  that  if  a  workman,  knowing  and  appreciating  the 
danger  and  risk,  elects  voluntarily  to  encounter  them,  he  can 
no  more  maintain  an  action  founded  upon  the  statute  than 
he  can  in  cases  to  which  the  statute  has  no  application. 
Those  principles  in  my  opinion  are  perfectly  souni" 

The  act  came  up  for  consideration  again  in  the  case  of 
Oshom  V.  London  ac  North  Western  Railway  Co.  21  Q.  B.  D. 
220,  in  which  the  principles  of  law  declared  by  Lord  Esher, 
M.  R  in  the  case  of  Yarmovih  v,  France,  supra,  by  Bowen, 
L.  J.  in  Thomas  v  Quartermaine,  supra,  were  re-affirmed. 
We  have  been  unable  to  find  any  later  adjudication  by  the 
English  courts  construing  the  English  Employer's  Liability 
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Act  of  1880,  and  it  would  appear  as  the  settled  construction 
by  the  English  courts,  that  mere  "knowledge  is  not  a  con- 
clusive defense  in  itsell  But  when  it  is  a  knowledge  under 
circumstances  that  leave  no  inference  open  but  one,  viz., 
that  the  risk  has  been  voluntarily  encountered,  the  defense 
is  complete."  That  "plaintiff  may  recover  unless  the  cir- 
cumstances were  such  as  to  warrant  a  jury  in  coming  to  the 
conclusion  that  the  plaintiff,  freely  And  voluntarily,  with  full 
knowledge  of  the  nature  and  extent  of  the  risk  he  ran,  im- 
pliedly agreed  to  incur  it."  It  is  held  by  some  of  the  En- 
glish Judges  that  these  principles  qualify  to  some  extent 
the  doctrine  of  "volenti  nonfit  injuria^ '  and  as  thus  qualified 
the  rule  applies  under  the  Employer's  Liability  Act 

The  principle  is  clearly  laid  down  by  Roberts  &  Wallace 
in  their  work  on  the  "Duty  and  Liabilitv  of  Employers,"  pp. 
136, 146,  160,  161,  'A^ ;  and  in  Buswelrs  work  on  the  "Law 
of  Personal  Injuries"  the  same  conclusion  is  reached.  §§ 
207,  208,  209. 

l^any  of  the  States  have  statutory  provisions  in  regard  to 
the  duties  of  employers,  but  so  far  as  we  have  been  able  to 
ascertain,  none  oi  the  States  have  a  statute  similar  to  ours 
except  the  State  of  ]!d!a8sachusetts.  Section  5  of  the  Em- 
ployer's Act  of  the  State  of  ]M[assachusetts — See  Acts  1887, 
Chapter  270,  page  899 — is  as  follows :  "An  employe,  or  his 
legal  representative,  shall  not  be  entitled,  under  this  act,  to 
any  right  of  compensation  or  remedy  against  his  employer 
in  any  case,  when  such  employe  knew  of  the  defect  or  neg- 
ligence, which  caused  the  injury,  and  failed,  within  a  rea- 
sonable time,  to  give,  or  cause  to  be  given,  information 
thereof  to  the  employer,  or  to  some  person  superior  to  him- 
self in  the  service  of  the  employer,  who  had  intrusted  to 
him  some  general  superintendence."  This  section  omits  the 

Erovision  in  our  statute,  and  in  the  English  statute,  "unless 
e  was  aware  that  the  master  or  employer,  or  such  superior, 
already  knew  of  such  defect  or  negligence."  But  this  differ- 
ence in  phraseology  is  immaterial,  as  the  law,  without  this 
provision,  would  not  require  the  employe  to  do  a  useless 
thing,  and  the  l^assachusetts  courts  do  not  seem  to  have 
regarded  the  difference  as  material — holding  that  their  act 
was  "copied,  with  some  variation  of  detail,"  "the  intention 
was  merely  to  abridge  the  model  and  make  it  more  com- 
pact," and  "therefore,  [savs  the  court]  it  is  proper,  if  not 
necessary,  to  begin  by  considering  how  the  English  act  had 
been  construed  before  our  statute  was  enacted.'  The  court 
then  cites  the  cases  to  which  we  have  referred.  Rydlls  v. 
Mechanics'  MiUs^  150  Mass.  190.  The  precise  question,  which 
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we  are  considering,  did  not  arise  in  this  case.  In  the  case  of 
Mellor  V,  Merchants'  Manufax^iuring  Co.,  reported  in  same 
volume  (150  Mass.  362),  the  rule  declared  in  Thomas 
V.  Quarter mcdne,  18  Q.  B.  D.  685,  and  Yarmouth  v  France, 
19  Q.  B.  D.  654,  that  the  Employers  Liability  Act  did  not 
prevent  the  proper  application  of  the  maxim,  volenti  non  fit 
injuria,  was  approved.  In  the  subsequent  case  of  Malcolm 
V.  Fuller,  152  Mass.  167,  a  charge  was  given  by  the  trial 
court  in  favor  of  the  defendant,  in  which  the  maxim  was 
applied,  and  though  this  charge  was  not  open  to  revision,  it 
is  quoted  in  the  opinion,  with  the  statement,  "that  it  was 
sumciently  favorable  to  the  defendant,"  citing  the  case  of 
Mellor,  supra. 

It  is  very  clear,  that  so  far  as  the  authorities,  outside  of 
this  State,  go,  the  rule  declared  in  the  case  of  The  Eureka 
Co.  V.  Bass,  81  Ala.  200,  was  not  abolished  by  the  Employ- 
ers Liability  Act.  Possibly,  it  was  somewhat  modified, 
but  as  we  understand  the  rule,  ^'volenti  non  Jit  injuria,''  as 
applied  in  the  particular  cases  cited  from  the  English  and 
Massachusetts  courts,  there  has  been  in  fact  no  material 
modification. 

/A  more  careful  examination  of  section  2590  of  the  Code, 
in  connection  with  the  qualifying  clause,  leads  us  to  the 
conclusion  that  our  construction  of  the  act,  as  given  in  ifo?- 
horn  Case,  supra,  was  not  the  proper  one.  Without  the  quali- 
fying clause,  it  is  evident  there  is  nothing  in  the  act  wnich, 
of  itself,  would  abolish  the  rule  of  ^'volenti  non  Jit  injuria' 
as  declared  in  81  Ala.,  supra.  The  qualifying  clause  was 
not  intended  to  enlarge  the  rights  of  the  employe,  or  extend 
the  liability  of  the  employer,  or  take  away  the  defense  of 
contributory  negligence.  It  is  obscure  and  involved,  but 
its  terms  would  indicate  an  intention  to  restrict  the  em- 
ployer's liability.  It  says  :  "But  the  master  or  employer 
IS  not  liable  under  this  section,  if,"  Ac.  It  does  not  pro- 
vide for  an  additional  liability  under  certain  conditions; 
but  the  employer  is  not  liable,  notwithstanding  he  may 
have  been  culpably  negligent  in  failing  to  discover  certain 
defects,  and  negligence,  "if  the  servant  or  employe  knew 
of  the  defect  or  negligence,  and  failed,  in  a  reasonable 
time,  to  give  information,"  &c.  The  reasoning  of  Bowen, 
J.  on  this  point,  in  the  case  of  Tkonuis  v.  Quartermaine, 
18  Q.  B.  D.,  supra,  is  convincing. 

It  would  seem  that  the  legislature,  by  a  statutory  enact- 
ment, recognized  the  application  of  the  maxim  of  ^^vdenii 
non  Jit  injuria,"  as  declared  by  the  courts,  and  out  of  abund- 
ant caution,  lest  the  statute  might  be  construed  to  give  a 
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cause  of  action  absolutely  when  the  defects  or  negligence 
specified  in  the  statute  was  the  cause  of  injury,  ^though 
the  risk  of  such  defect  and  negligence  was  voluntarily  and 
knowingly  assumed  by  the  employe,  added  the  proviso 
above  referred  to.  The  Case  of  Holborriy  84  Ala.  133,  was 
materially  modified  bv  the  subsequent  case  of  Highland 
Ave,  and  Bdt  R.  R.  v.  Walters^  91  Ala.  435.  But  we  are  of 
opinion  that  the  proper  construction  of  the  act  leaves  in 
force  the  rule  which  prevailed  before  the  adoption  of  the 
act,  and  the  rule  as  declared  by  this  court  in  the  case  of 
The  Eureka  Co.  t\  Baas,  81  Ala.,  supray  and  of  Hall  v.  L.  & 
N.  R.  R.  Co,,  87  Ala.  717,  720,  continues  in  force  under  the 
Employer's  Act.  So  far  as  the  Holbom  Case  and  the  Wal- 
ters' Case  conflict  with  these  conclusions,  they  are  overruled. 
It  follows  that  the  application  for  a  rehearing  must  be 
denied. 


Ex  parte  Farquhar  &  Son. 

W    375' 

ApjMcaiion  for  Mandamus,  1?L_^I 

1.  A  judge  can  not  dismisn  petition  for  re-hearing, — The  jurisdiction 
to  finally  hear  and  determine  a  petition  for  re-hearing,  being  con- 
ferred by  statute  (Code,  ^  2876)  upon  the  Circuit  Court,  and  not  upon 
the  judge,  the  judge  has  no  authority  to  dismiss  such  a  petition. 

2.  Amendments  to  petition  relate  back  to  the  time  of  original  filing. 
The  substitution  of  lost  portions  of  a  petition,  and  the  allowance  of 
amendments  thereto,  when  lawfully  granted,  relate  back  to  the  time 
the  original  petition  was  presented,  and  become  parts  of  that  peti- 
tion, as  and  of  that  date. 

3.  Suspension  of  execution  necessary  pending  re-hearing;  right  of 
court  to  grant  the  same. — A  supersedeas  granted  on  an  application  for 
re-hearing  having  been  set  aside  by  the  direction  of  this  court,  a 
judge  of  the  Circuit  Court,  on  proper  application,  should  grant 
another  supersedeas,  pending  the  petition  for  rehearing ;  suspension 
of  execution  of  the  judgment  being  necessary. 

4.  Demurrers  to  a  •petition  for  re-hearing  and  rulings  on  the  pleadings 
and  evidence  can  not  he  considered  on  application  for  mandamus,^On  an 
application  for  mandamus,  to  show  cause  why  a  supersedeas  granted 
by  a  judge  of  the  Circuit  Court  should  not  be  vacated,  and  the  peti- 
tion for  re-hearing  dismissed,  this  court  can  not  consider  the  runngs 
on  demurrer  to  the  petition,  and  on  the  pleas  and  evidence  in  the 
case. 

Appeal  from  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  S.  H.  Spbott. 
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On  August  30,  1890,  A.  B.  Farquhar  &  Son  recovered  a 
judgment  in  an  action  of  trover,  against  I.  and  A.  L  Sey- 
mour and  W.  S.  Metcalf.  On  the  26th  September,  1890, 
under  section  2870  of  the  Code,  the  defendants  in  said 
trover  suit  made  an  application  in  writing  for  a  re-hearing 
and  for  supersedeas  of  said  judgment  to  the  Hon.  S.  H. 
Sprott,  judge  of  the  6th  judicial  circuit.  This  application 
was  made  in  vacation.  The  plaintiffs  in  the  original  suit, 
A.  B.  Farquhar  &  Son,  appeared  before  said  judge  in 
vacation,  in  pursuance  of  a  notice  of  said  application, 
and  defended  against  the  granting  of  the  prayer  of  said 
petition,  by  demurrers  to  the  said  petition,  and  by  counter 
affidavits  in  writing.  On  October  13th,  1890,  the  said  judge, 
in  vacation,  issued  an  order,  endorsed  on  the  back  of  said 
application,  granting  the  said  defendants  a  re-hearing  in 
said  cause  and  a  supersedeas  of  said  judgment,  conditioned 
upon  their  filing  bond  therefor,  approved  by  the  clerk  of 
said  court,  whicn  bond  defendants  refused  to  make.  The 
said  Farquhar  A/^Son,  at  once  applied  to  the  Supreme 
Court  for  a  mandamus  to  compel  the  said  judge  to  vacate 
the  order  granting  the  supersedeas  and  re-hearing,  and  to 
dismiss  the  petition  for  re-hearing.  On  February  12,  1891, 
this  court  issued  a  mamlamus  to  said  judge  commanding 
him  to  vacate  and  set  aside  said  order  granting  the  re- 
hearing and  the  supersedeas  of  the  judgment.  At  the 
Spring  Term,  1891,  of  said  Circuit  Court,  on  motion  of 
said  A.  B.  Farquhat  &  Son,  the  said  Hon.  S.  H.  Sprott, 
as  judge,  made  an  order  vacating  and  setting  aside  the 
supersedeas  and  re-hearing  previously  granted,  and  dis- 
missed said  original  petition  for  re-hearing,  endorsing  the 
following  order  thereon :  "The  within  petition  is  hereby 
dismissed,  and  the  order  heretofore  granted  on  the  13th 
day  of  October,  1890,  granting  a  supersedeas  and  re-hear- 
ing is  hereby  vacated,  annulled  and  set  aside.  S.  H. 
Sprott,  judge  presiding."  No  appeal  was  ever  taken  from 
this  last  named  order.  At  the  same  term  of  said  Circuit 
Court,  after  the  vacation  of  said  former  order  and  dis- 
missal of  the  petition,  the  defendants  appeared  before  the 
court,  and  moved  to  amend  their  original  petition  and 
attach  additional  affidavits  thereto  in  support  of.  their 
original  application,  and  at  the  same  time  again  submitted 
to  the  court  their  petition  for  re-hearing.  The  court  dis- 
missed said  petition  for  re-hearing,  refused  to  entertain 
defendant's  motion  to  amend  their  ori^nal  petition  and 
to  substitute  their  affidavits,  and  also  dismissed  the  same 
out  of  court 
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The  defendant  thereupon  took  an  appeal  to  this  court 
from  said  judgment  dismissing  said  petition  and  refusing 
said  motion  ;  and  this  court  reversed  the  same. 

At  the  Spring  Term,  1892,  of  said  Circuit  Court,  after 
the  reversal  of  said  cause,  the  defendants  a^ain  renewed 
their  application  for  re-hearing  and  also  their  motion  to 
amend  and  substitute,  submitting  the  same  on  the  motion 
to  the  "court,"  and  moved  the  "court  to  hear  and  determine 
this  motion."  The  court  granted  the  amendment  and  sub- 
stitution, but  did  not  "hear  and  determine"  the  application 
for  re -hearing,  nor  did  the  court  take  any  other  further 
steps  in  said  case  at  that  term  of  the  said  court.  After- 
wards, on  Itfarch  28,  1892,  defendants  filed  with  the  clerk 
of  said  court  a  notice  directed  to  the  plaintiffs,  (the 
present  petitioners),  that  on  July  16,  1892,  an  application 
for  re-hearing  would  oe  made  by  them,  under  sections  2872 
and  2873  of  the  Code,  before  the  Hon.  S.  H.  Sprott  at 
Livingston,  Ala.;  and  on  July  11th,  said  notice  and  copy 
of  said  proposed  application  was  servc.l  on  present  peti- 
tioners. On  July  16tn,  at  Livingston,  before  the  said  judge, 
in  pursuance  of  said  notice,  the  plaintiffs,  the  present  peti- 
tioners, appeared  and  filed  pleas,  demurrers,  affidavits  and 
counter  proofs  against  said  application.  They  also  made 
a  motion  to  dismiss  and  quasn  the  petition  for  re-hearing. 
On  August  15,  1892,  the  judge  overruled  the  motion  to  dis- 
miss tne  petition  and  the  demurrers  thereto,  granted  the 
relief  prayed  for,  and  ordered  the  clerk  to  issue  a  writ 
of  supersedeas  restraining  the  collection  of  said  judgment 
in  said  cause. 

The  present  proceeding  was  commenced  by  a  petition  by 
said  A  B.  Farquhar  &  Son,  addressed  to  this  court,  praying 
for  an  alternative  writ  of  mandamus  commanding  the  said 
judge  to  appear  and  show  cause  why  he  should  not  be  re- 
quired to  vacate  and  set  aside  said  supersedeas  and  dismiss 
said  application  for  a  re-hearing ;  and  that  on  a  final  hearing 
of  said  petition,  this  court  would  issue  an  order  vacating  the 
order  of  the  said  judge  granting  the  supersedeas  and  finally 
dismissing  the  said  petition  for  rehearing.  ^ 

McQviRR  &  Collier,  for  petitioner,  cited,  50  Ala.  9 ;  Mar- 
tin v.  Htidson,  52  Ala.  281;  Ex  parte  Walker,  54  Ala.  577; 
Ex  parte  Wallace,  60  Ala.  267 ;  Blood  v.  Beadle,  65  Ala.  i03; 
Ex  parte  O'Neal,  72  Ala.  560 ;  Ex  parte  Johnson  dt  Scats,  60 
Ala.  430;  3  Brick.  Dig.  p.  677,  §  21;  Seymour  v.  Farquhar, 
95  Ala.  527 ;  Code,  §§  2872-2876. 
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HEAD,  J. — The  matter  complained  of  in  this  application 
was  virtually  adjudicated  by  this  court  in  the  case  of  Seymour 
et  oL  V.  Farquhar  et  al,  95  Ala.  527 ;  10  So.  Rep.  650.  It  was 
there  determined  that  the  Circuit  Court,  as  a  court  in  term  time, 
had  authority  to  order  substitution  of  lost  portions  of  the 
petition  of  ^ymour  and  others  for  a  rehearing,  under  the 
statute.  Code,  §  2872,  et  aeq.,  and  to  allow  amendipents  of  the 
petition.  The  original  petition  was  presented  to  the  judge 
of  the  Circuit  Court  within  four  months  after  the  rendition 
of  the  judgment  sought  to  be  reheard.  The  judge  acted 
upon  it,  and  granted  an  order  for  a  supersedeas,  which  he 
had  authority  to  do  under  the  statute.  He  took  a  step  fur- 
ther, however,  which  was  beyond  his  jurisdiction  or  author- 
ity, and  granted  the  petitioners  a  re-hearing.  For  the  man- 
ifest reason  that  the  jurisdiction  to  finally  hear  and  deter- 
mine the  petition,  and  grant  or  refuse  the  rehearing  prayed 
is,  by  the  statute,  conferred  upon  the  Circuit  Court  and  not 
upon  the  judge,  this  court,  upon  mandamus,  directed  that 
the  said  action  of  the  judge  be  vacated  and  set  aside.  Accord- 
ingly, on  March  7th,  1891,  Judge  Sprott  made  an  order  setting 
aside  the  order  for  a  supersedeas  and  rehearing  which  he  had 
previously  granted.  He  again,  however,  in  the  same  order, 
took  a  further  step,  which  was  without  his  jurisdiction  as  a 
jud^e,  and  ordered  that  the  petition  be  dismissed.  This  order 
of  dismisal  is  attempted  to  be  made  one  of  the  supports  of  the 
present  petition  for  mandamus.  It  was  manifestly  void  for 
want  of  authority  in  the  judge  to  make  it,  and  can  exert  do 
influence  upon  this  proceeding.  He  could  no  more  dismiss 
the  petition  than  he  could  grant  the  relief  it  prayed,  whicli 
we  decided  in  the  former  mandamus  proceeding  he  could 
not  do.  At  the  following  term  of  the  Circuit  Court  of  Fay- 
ette County,  the  court  made  and  entered  an  order  dismissing 
the  petition  for  re-hearing,  and,  on  appeal  to  this  court, 
that  order  was  reversed,  and  the  cause  was  remanded  to 
the  Circuit  Court  for  further  proceedings.  The  case,  then, 
was  one  pending  in  the  Circuit  Court  for  its  adjudication. 
While  so  pending,  the  court,  at  the  Spring  Term  1892,  sub- 
stituted certain  alleged  lost  portions  of  the  original  petition 
and  allowed  certain  amendments,  both  of  which,  we  held  in 
Seymour  et  ah  v.  Farquhar  et  al,,  supra,  it  had  power  to  do. 
The  substitution  and  allowance  of  the  amendments,  being 
lawfully  granted,  had  relation  to  the  time  the  original  peti- 
tion WBA  presented  to  the  judge,  and  became  parts  of  that 
petition  as  and  of  that  date. 

We  observe  that  in  the  former  proceeding  for  mandamus 
the  mandate  of  this  court  to  the  circuit  judge  was,  inadver- 
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tently,  we  doubt  not,  made  broad  enough  to  require  that  he  set 
aside  the  order  for  a  supersedeas,  as  well  as  the  order  improp- 
erly granting  a  rehearing ;  and  it  was  accordingly  set  aside 
in  obedience  to  that  mandate.  This  being  so,  the  petition- 
ers for  a  re-hearing  gave  notice  to  the  plaintiffs  in  judg- 
ment that  they  would,  on  a  day  named,  apply  to  the  judge 
for  an  order  for  a  supersedeas.  Both  parties  appeared  be- 
fore the  judge  on  the  day  named,  and  the  application  was, 
as  shown  by  recital  in  the  judge's  entry,  regularly  continued 
until  August  16th,  1892,  when  an  order  for  a  supersedeas 
was  granted.  We  do  not  doubt  the  authority  of  the  judge 
in  that  behalf.  Suspension  of  execution  of  the  judgment 
was  necessary  pending  the  petition  for  a  re-bearing,  and 
the  supersedeas  previously  granted  hnviug  been  set  aside 
by  the  direction  of  this  court,  we  see  no  reason  why  the 
judge  could  not  thereafter  grant  another.  But  whether  such 
action  was  authorized  or  not,  it  could  in  no  wise  affect  or 
impair  the  jurisdiction  which  the  Circuit  Court  had  acquired 
of  the  case  made  by  the  petition  pending  therein  for  a  re- 
hearing. 

JSdLuch  of  the  argument  of  petitioner's  counsel  is  addressed 
to  supposed  errors  of  the  court  in  its  rulings  upon  demur- 
rers to  the  petition  for  re-bearing,  and  upon  the  pleas  and 
evidence  in  the  cause.  These  are  questions  which  can  not 
arise  upon  application  for  mandamus.  If  such  errors  inter- 
vened they  could  have  been  corrected  on  appeal.  The  peti- 
tion for  rehearing  contained  sufficient  averments,  under  the 
statute,  to  confer  upon  the  court  jurisdiction  of  the  subject- 
matter  ;  and  the  judgment  rendered  can  not  be  set  aside  by 
mandamus  for  errors  intervening  upon  the  trial. 

Mandamus  denied. 


Birminsrham  Trust  &  Savingrs  Co. 
V.  Louisiana  i^ational  Bank. 

Bin  in  Equity  to  compel  a  Transfer  of  Stock  upon  the  Books 
of  a  Corporation, 

1.  Cashier  of  hank;  notice  to  him  is  notice  to  the  corporation, — Notice 
received  or  knowledge  acquired  by  the  cashier  of  a  bank,  while  en- 
gaged in  the  transaction  of  business,  in  accordance  with  the  general 
usage  and  practice  of  banking  institutions,  and  within  ihe  general 
apparent  line  of  his  duty  and  authority  as  cashier,  is  notice  to  and 
knowledge  of  the  bank. 
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2.  Dealings  with  agent;  secret  instructions  and  limitations. — One  who 
deals  with  an  agent  or  officer  of  a  corporation  within  the  scope  of  the 
apparent  powers  of  such  agent  or  officer,  is  not  affected  by  secret  in- 
structions of  the  corporation  to  him,  or  secret  limitations,  which  may 
have  been  placed  upon  the  power  of  such  agent. 

3.  Transfer  of  stock  as  collateral  security;  notice  thereof, — The  power 
to  negotiate  loans  being  expressly  conferred  by  charter  upon  a  Trust 
&  Savings  Company,  if  the  cashier  of  such  company,  in  negotiating  a 
loan  for  a  customer,  and  in  the  course  of  the  collection  of  the  pro- 
ceeds of  such  loan,  acquires  knowledge  and  receives  notice  of  the 
pledge  of  shar->s  of  the  capital  stock  of  such  company  as  collateral 
security,  such  knowledge  and  notice  is  imputed  to  the  company. 

4.  Same. — The  knowledge  thus  imputed  to  the  company  is  binding 
upon  and  controls  it  in  subsequent  transactions  with  such  borrower, 
though  conducted  by  different  officer^after  the  former  cashier's  death, 
so  long  as  the  shares  of  stock  remain  in  the  hands  of  the  transferree. 

5.  Lien  of  a  corporation  on  the  shares  of  the  corporation;  suhordinat" 
to  prior  pledge. — When  a  cashier  of  a  Trust  and  savings  Company,  in 
the  negotiation  of  a  loan,  and  the  collection  of  the  proceeds  thereof, 
acquires  knowledge  and  notice  of  the  pledge  of  shares  of  its  capital 
stock  by  a  stock-holder,  such  knowledge  or  notice  is  imputable  to 
said  company,  and  it  can  not.  under  section  1674  of  the  Code,  assert 
a  lien  on  the  shares  of  stock  so  pledged  for  the  security  of  a  debt  to 
it,  subsequently  contracted  by  said  stock-holder. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  January  8,  1892,  by  the 
Louisiana  National  Bank  against  the  Birmingham  Trust  ^ 
Savings  Company,  and  W.  C.  Ward,  as  administrator  of  the 
estate  of  John  B.  Boddie,  deceased. 

On  April  25,  1889,John  B.  Boddie,  a  resident  of  Birming- 
ham, Alabama,  borrowed  $25,000,  from  the  Louisiana  Na- 
tional Bank,  a  corporation  regularly  organized  under  the 
National  Banking  laws,  and  having  its  place  of  residence  in 
New  Orleans,  Louisiana,  and  executed  his  note,  payable  six 
months  after  date,  to  said  Louisiana  National  Bank,  and 
pledged  as  collateral  security  for  the  payment  thereof  3W 
shares  of  the  capital  stock  of  the  Birmingham  Trust  &  Sa- 
vings Company,  a  corporation  duly  organized  under  the  laws 
of  Alabama,  and  having  its  place  of  business  in  Birming- 
ham, Alabama.  The  negotiation  of  this  loan  was  made  bj 
and  with  the  assistance  of  M.  G.  Hudson,  the  cashier  of  the 
Birmingham  Trust  &  Savings  Company,  and  also  with  the 
co-operation  of  the  book-keeper  of  said  company.  On  the 
maturity  of  this  note  it  was  renewed  by  said  Boddie,  and 
Hudson,  the  said  cashier,  wrote  the  written  part  of  said 
note  and  endorsed  in  his  own  hand- writing  on  the  back  of 
said  note  the  pledge  of  300  shares  of  stock,  as  collateral  se- 
curity. When  this  note  matured  Boddie,  having  sold  50 
shares  of  the  pledged  stock  at  a  premium,  made  a  payment 
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on  said  note  of  $5,000,  the  proceeds  of  said  sale,  and  again 
executed  a  note  to  the  Louisiana  National  Bank  for  $20,000, 
with  the  pledge  of  the  remaining  250  shares  of  stock  en- 
dorsed thereon.  Before  the  maturity  of  this  last  note,  the 
said  Boddie  and  Hudson,  the  cashier,  and  Seixas  the  broker, 
through  whom  the  loan  was  made  in  New  Orleans,  died.  W. 
C.  Ward  was  appointed  the  administrator  of  the  estate  of 
John  B.  Boddie,  deceased,  and  Hudson  was  succeeded  by 
J.  M.  Davidson,  as  cashier  of  the  Birmingham  Trust  &  Sa- 
vings Company. 

On  March  31, 1890,  the  said  John  B.  Boddie  became  in- 
debted to  the  Birmingham  Trust  &  Savings  Company  for 
over  $21,000,  and  as  collateral  security  for  the  payment  of 
the  note  executed  by  him  evidencing  such  indebtedness, 
Boddie  transferred  a  large  number  of  stocks  and  bonds  in 
other  corporations.  At  different  times  subsequent  to  this 
date,  said  Boddie  contracted  additional  indebtedness  to  said 
Trust  and  Savings  Company,  and  to  secure  each  debt  thus 
contracted,  transferred  stocks  and  bonds  as  aforesaid.  The 
note  for  $20,000,  executed  by  said  Boddie  to  the  Louisiana 
National  Bank,  not  being  paid  at  maturity,  the  said  bank  de- 
manded of  the  Birmingham  Trust  &  Savings  Company  that  a 
transfer  be  made  on  its  books  of  that  part  of  its  capital 
stock  which  had  been  previously  pledged  to  said  bank  by 
said  John  B.  Boddie.  This  demand  was  refused,  the  said 
Trust  &  Savings  Company  claiming  that  the  said  Boddie 
was  indebted  to  it,  and  to  secure  such  indebtedness  claimed 
a  lien  on  the  capital  stock  so  pledged  to  the  Louisiana 
National  Bank.  Thereupon  the  present  bill  was  filed,  in 
which  the  complainant  alleged  the  facts  stated  above,  and 
prayed  that  the  Birmingham  Trust  &  Savings  Company  be 
compelled  to  enter  on  its  books  a  transfer  of  the  stock  pledged 
to  said  bank  by  said  Boddie ;  that  the  claim  and  lien  of  com- 
plainant by  reason  of  such  transfer  be  decreed  to  be  superior 
to  the  lien  set  up  by  the  Trust  &  Savings  Company,  and  that 
a  reference  be  had  before  the  register  to  state  an  account  of 
the  amount  due  the  complainant  by  the  estate  of  John  B. 
Boddie,  and  that  the  amount  so  found  be  decreed  to  be  a 
prior  lien  on  the  stock  so  pledged. 

The  defendants  in  their  answer,  and  by  the  evidence  in- 
troduced in  their  behalf,  set  ujo  the  defense  that,  under  sec- 
tion 1674  of  the  Code,  the  Birmingham  Trust  &  Savings 
Company  had  a  lien  on  the  stock  pledged  to  the  Louisiana 
National  Bank,  by  reason  of  the  indebtedness  of  Boddie  to 
said  Trust  &  Savings  Company,  and  that  it  had  no  notice  of 
the  transfer  of  said  stock  to  the  Louisiana  National  Bank ; 
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that  although  Hudson,  as  cashier,  may  have  had  notice  of 
the  transfer,  as  alleged  in  the  bill,  it  was  in  his  individual 
capacity,  and  had  never  been  communicated  to  the  officers 
of  the  said  Birmingham  Trust  &  Savings  Company,  nor  was 
it  known  to  the  cashier  who  succeeded  Hudson.  Such  other 
facts  as  are  necessary  to  a  full  understanding  of  the  decision 
in  this  case,  are  sufficiently  stated  in  the  opinion. 

On  the  final  submission  of  the  cause,  the  chancellor  de- 
creed that  the  complainant  was  entitled  to  the  relief  prayed 
for,  and  ordered  a  reference  accordingly.  The  respondent, 
the  Birmingham  Trust  &  Savings  Company,  now  brings  this 
appeal,  and  assigns  this  decree  of  the  chancellor  as  error. 

GiLLESPY  &  Smyee,  and  Hewiit,  Walker  &  Porter,  for 
appellant. — A  knowledge  by  Hudson  of  the  transfer  of  the 
stock  was  not  notice  to  the  Trust  &  Savings  Company.  He 
being  the  agent,  notice  to  bind  his  principal  must  have  been 
acquired  while  he  was  actually  engaged  m  the  transaction 
of  his  duties  as  such  agent. —  Goodhar,  White  cit  Co.  v.  Danid, 
88  Ala.  590;  Wheder  v.  McGuire,  86  Ala.  406;  McCormick  d- 
Richardson  v.  Joseph  c£  Anderson,  83  Ala,  401;  Frenkd  v. 
Hudson,  82  Ala.  162;  Beid  v.  Bank  of  Mobile,  70  Ala.  199; 
Whelan  v.  McCrary,  64  Ala.  329 ;  Hinton  v.  Insurance  Co.,  63 
Ala.  488 ;  Pepper  dk  Co.  v.  George,  51  Ala.  190 ;  Mundine  v. 
Pitts  Adrnr.,  14  Ala.  84;  Terrell  v.  Bank,  12  Ala.  602;  Lucas 
V.  Bank,  2  Stewart,  821.  The  burden  is  upon  the  Louisiana 
National  Bank  to  show  that  Hudson,  in  his  official  capacity, 
acquired  knowledge  of  the  unrecorded  pledge. — Barker  v. 
Bell,  37  Ala.  354;  Sightower  v.  Rigshy,  56  Ala.  126;  Lamiert 
V.  Neivman,  56  Ala.  623 ;  Wz/nn  v.  Rosette,  66  Ala.  517 ;  Crilman 
V.  R.  R.  Co.,  72  Ala.  566;  Barton  v.  Barton,  75  Ala.  400; 
Stickney  v.  Adler,  91  Ala.  198.  Under  section  1674  of  the 
Code,  the  lien  of  the  Trust  &  Savings  Company  attached  eo 
irw^aw^i  with  the  creation  of  the  debt  to  it  by  Boddie,  and 
the  statute  is  itself  notice  to  the  world  that  there  was  a  lien 
in  favor  of  the  corporation,  immediately  upon  the  contraction 
of  such  debt. — Colt  v.  Barnes,  64  Ala.  108;  Dallas  Co.  v. 
Timherlake,  54  Ala.  410;  Ex  parte  i?arne/>,  84  Ala.  540;  Jones 
on  Liens,  §  379;  Morton  dc  Bliss  v.  N.  0.  &  8.  By.  Co.,  79 
Ala.  617;  A.  G.  S.  R.  R.  Co.  v.  S.  &  N.  R.  R.  Co.,  84  Ala 
582;  Morgan  v.  United  States,  28  L.  C.  P.  Co.  (U.  S.)  1050; 
Insur.  Co.  v.  CvRom,  49  Ala.  558.  The  knowledge  of  the 
pledge  by  Hudson  was  not  pertinent  to  any  transaction  in 
which  he  was  representing  the  Trust  &  Savings  Company, 
and  it  was  not,  therefore,  his  duty  to  communicate  his  knowl- 
edge of  such  pledge,  and  hence  his  knowledge  was  no  notice 
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to  the  Trust  &  Savings  Co. —  Terrell  v.  Branch  Bank,  12  Ala. 
505;  An^el  &  Ames  on  Corporations,  §305;  Mundine  v.  Pitts, 
14  Ala.  90;  Frenkel  v.  Hudson,  82  Ala.  162;  Farmers  &  CUi- 
zens  Bank  v.  Payne,  25  Conn.  444;  s.  c,  68  Amer.  Dee.,  362; 
JVestfidd  Bank  v,  Cornen,  37  N.  T.  320;  Congar  v.  Chicago 
li.  B.  Co.,  24  Wis.  160 ;  Bierce  u.  Bed  Bluff  Hotel  Co..  31  Cal. 
161 ;  Second  Naiional.  Bank  v.  Cur r en,  36  Iowa,  559;  Hood  v. 
Fahnestock,  8  Watts  (Pa.)  489;  Bracken  v.  Miller,  4:  W.  &  S. 
(Pa.)  192;  Latvrencev.  Tucktr,  7  Greenleaf,  (Me.)  195;  Win- 
chester V.  Railroad,  4  Md.  231 ;  Ewell's  Evans  on  Agency, 
pp.  229,  230,  231;  Morse  on  Banks  &  Banlting,  (3d  Ed.)  § 
104;  Bank  of  U.  S.  v.  Davis,  2  Hill,  (I^.  T.)  451;  Kent's  Com- 
mentaries, vol.  2,  p.  836  (note) ;  Fairfield  Savings  Bank  v. 
Gliarl,  39  Amer.  Rep.  320 ;  Story  on  Agency,  (Bennett's  Ed.), 
§140. 

W.  R  Houghton,  contra. — The  cashier  of  a  bank  has  au- 
thority to  bind  it  in  consummating  a  transfer  of  its  stock. 
Cecil  National  Bank  v.  Watsontown  Bank,  15  Otto  217.  See 
notes  to  same  case  book  56,  L.  C.  P.  Co.,  p.  1039 ,  Everett  v. 
United  States,  6  Port.  166 ;  Br.  Bank  at  nuntsville  v.  Steele, 
10  Ala.  915;  Reid  v.  Bank  ef  Mobile,  70  Ala.  199-211;  1  Am. 
&  Eng.  Encyc.  of  Law,  p.  421 ;  1  Morse  on  Bank,  §  104 ;  lb. 
§  166;  1  litorawetz  on  Corp.,  §  540  6;  lb.  540  c;  Trenton 
Banking  Co.  v.  Woodruff,  2  N.  J.  Eq.  117 ;  Holden  v.  N.  Y.  lik 
Erie  Bank,  72  N.  Y.  286-293.  The  fact  that  Hudson  actually 
participated  in  pledging  the  stock,  his  knowledge  and  notice 
thereof,  was  a  knowledge  and  notice  to  the  Trust  &  Savings 
Company,  and  this  knowledge  could  not  be  affected  by  the 
fact  that  Hudson  died. —  Trenton  Banking  Co.  v.  Woodruff, 
2  N.  J.  Eq.  117  ;  Cleveland  Woolen.  Mills  v.  ^Sibert,  81  Ala.  140 ; 
1  Mora  we  tz,  Corp.,  §  540  b.  The  Trust  &  Savings  Co.  can  not 
repudiate  the  act  of  its  cashier,  after  having  acted  within  the 
apparent  authority  invested  in  him. —  Young  dt  Son  v.  Lehman, 
Durr  &  Co.,  63  Ala.  519;  Carter,  Dunbar  dt  Co.  v.  Lehman, 
Durr  &  Co.,  90  Ala.  126. 

STONE,  C.  J. — The  controlling,  if  not  the  sole  inquiry  in 
this  case  is,  whether  the  Birmingham  Trust  &  Savings  Com- 
pany, has  a  lien  on  the  shares  of  its  capital  stock,  the  sub- 
ject-matter of  controversy,  to  secure  the  payment  of  the 
debts  contracted  with  it  by  Boddie,  the  original  holder  and 
owner  of  the  stock.  The  certificates  were  issued  to  him,  and 
he  remains  registered  as  owner  and  holder  on  the  books  of 
the  company.  The  question  is,  will  the  asserted  lien  pre- 
vail over  his  prior  pledge   of  the  stock  to  the  appellee,  to 
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secure  the  payment  of  a  debt  contracted  on  the  faith  of  the 
pledge? 

The  common  law  regards  shares  of  stock  in  private  cor- 
porations as  personal  property,  capable  of  alienation  or  de- 
scent in  any  of  the  modes  by  whicn  that  species  of  property 
may  be  transferred.  Thus  regarding  such  shares,  a  lien  or 
equity  in  favor  of  the  corporation  to  charge  them  with  a 
debt  due  from  the  shareholder,  would  not  be  implied.  Where 
the  rights  6i  third  persons,  accruing  by  purchase,  or  pledge 
from  the  shareholders,  accrue,  the  recognition  of  sucn  lien 
or  equity  would  find  no  sanction  in  the  rules  of  the  common 
law.  It  discountenances  all  secret  liens  or  trusts,  as  tending 
to  fraud,  to  the  embarrassment  of  trade,  and  to  insecurity 
in  the  safe  and  speedy  transfer  of  property. — 1  Jones  on 
Liens,  §  375 ;  Ang.  &  Ames  Corporations,  §  355 ;  Cook  on 
Stockholders,  §  521.  There  is,  however,  much  of  equity  and 
justice  in  such  a  lien,  growing  out  of  the  relations  which 
exist  between  the  corporation  and  its  shareholders,  and  it 
has  become  a  general  legislative  policy  to  confer  it  either 
by  a  general  law,  applicable  to  all  corporations,  or  by  a 
provision  in  the  charters  of  particular  corporations.  As  be- 
tween the  shareholder  and  the  corporation,  and  all  others 
than  bona  fide  purchasers  without  notice,  a  by-law  or  rule  of 
the  corporation  may  very  naturally  and  reasonably  create 
such  lien.  This  proposition  is  supported  by  the  weight  of 
judicial  authority. — Cook  on  Stocknolders,  §  552 ;  Cunning- 
ham V.  Ala.  Life  Ins.  &  Trust  Co.,  4  Ala.  652. 

The  statutes  declare,  ''Shares  or  interests  in  the  stock  of 
private  corporations  are  personal  property,  transferable  on 
the  books  of  the  corporation  in  such  manner  as  is  required 
by  the  by-laws  or  by  the  rules  and  regulations  of  the  corpo- 
ration." It  is  made  the  duty  of  every  private  corporation 
to  require  transfersof  its  stock  to  be  made  or  registered  on  its 
books.  And  all  transfers,  hypothecations,  mortgages,  or 
other  liens,  of  and  on  the  stock,  if  not  so  made  or  regis- 
tered, are  invalid  as  to  bona  fide  creditors,  or  subsequent 
purchasers  without  notice.  The  stock  is  the  subject  of  levy 
and  sale  under  attachment  or  execution,  as  is  other  personal 
property ;  and  on  the  stock,  the  corporation  has  a  lien  for 
any  debt  or  liability  incurred  to  it  by  the  shareholder,  be- 
fore notice  of  a  transfer,  or  of  a  levy  thereon.  (Code,  §§ 
1669-74). 

So  far  as  the  statute  declares  the  shares  personal  prop- 
erty, it  is  simply  affirmative  of  the  common  law. — Ang.  & 
Ames  Corporations,  §  557.  The  requirement  that  a  trans- 
fer of  them  must  be  made  or  registered  on  the  books  of  the 
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corporation,  does  not  prohibit  a  transfer  in  other  modes,  or 
render  a  transfer  otherwise  made  absolutely  invaJid.  It  is  in- 
valid only  as  to  the  particular  parties  mentioned  in  the  statute. 
A  transfer  not  made  or  registered  on  the  books  of  the  cor- 
poration may  not  pass  the  legal  title.  But  it  is  not  intended 
to  establish  a  rule  applicable  only  to  this  particular  species 
of  property,  prohibiting  the  creation  therein  of  equities 
binding  the  legal  title,or  requiring  that  at  all  times,  the  legal 
and  equitable  title  must  be  united  in  the  same  person. 
When  such  equities  are  created,  the  corporation  is  bound  to 
regard  them  from  the  time  it  receives  notice  of  their  exist- 
ence.— Duke  17.  Cahawba  NavigcUion  Co,,  10  Ala.  82;  P.  dt  M. 
Mutual  Ins,  Co,  v.  Sdma  Savings  Bank,  63  Ala.  585 ;  Camp- 
bell  V.  Woodstock  Iron  Co.,  83  Ala.  351 ;  Union  National  Sank 
V.  Hartwell,  84  Ala.  379 ;  Winter  v,  Montgomery  Oas  Light 
Co.,  89  Ala.  544  It  is  the  protection  of  bona  fide  creditors, 
and  of  subsequent  purchasers,  the  statute  contemplates ; 
and  the  protectipn  of  these,  onlv  in  the  event  there  is  want 
of  notice  of  a  prior  transfer,  hypothecation,  mortgage  or 
lien. 

The  lien  which  the  corporation  can  assert  and  enforce 
against  a  prior  transfer  of  the  stock,  though  the  transfer 
may  create  only  an  equity,  binds  the  legal  title  of  the  share- 
holder, by  the  very  terms  of  the  statute.  Like  the  pro- 
tection extended  to  bona  fide  creditors,  or  subsequent  pur- 
chasers, it  is  dependent  on  a  want  of  notice  of  the  transfer, 
if  the  debts  or  liabilities  were  incurred  by  the  shareholder. 
The  lien  being  created  by  statute,  is  limited  in  operation 
and  extent  by  the  terms  of  the  statute,  and  can  arise  and  be 
enforced  only  in  the  event  and  under  the  facts  provided  for 
in  the  statute.  If  there  is  a  levy  on  the  stock,  or  a  transfer 
of  it,  subsequent  to  the  incurring  of  a  debt  or  liability  to 
the  corporation  by  the  shareholder,  the  levy  or  transfer  is 
subordinate  to  the  corporation's  lien.  But  if  the  debt  or 
liability  does  not  preceae  the  levy  or  transfer,  the  lien  is 
subordinate,  and  must  yield,  unless  the  corporation  dealt 
with  the  shareholder  without  knowledge  or  notice.  Having 
knowledge  or  notice,  in  fair  dealing,  the  corporation  could 
not  extend  credit  to  the  shareholder,  relying  upon  the  lien 
to  displace  whatever  of  right  the  levy  or  transfer  may  have 
conferred. 

The  pledge  to  the  appellee  preceded  in  point  of  time  the 
extension  of  credit  to^oddie,  and  the  creation  of  the  debts 
for  the  security  and  payment  of  which  the  Trust  &  Savings 
Company  now  attempts  to  assert  a  statutory  lien  on  the 
stock.  The  material  inquiry  is,  therefore,  whether  the  com- 
25 
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pany  at  and  prior  to  the  creation  of  the  debt,  is  chargeable 
witn  notice  of  the  pledge.  The  fact  is  undisputed,  that  Hud- 
son, the  cashier  of  the  Company,  at  the  time  of  the  pledge, 
had  knowledge  and  notice  of  it,  and  was  in  fact,  an  active 
participator  and  agent  in  tl^e  creation  of  the  debt  it  was  in- 
tended to  secure.     And  the  fact  is  undisputed,  that  all  the 
correspondence  and  intercourse  the  appellee  had  with  him, 
were  had  in  his  official  capacity  and  relation  as  cashier,  and 
was  not  had  with  him  in  his  private,  individual  capacity. 
Nor  can  it  be  disputed,  that  the  correspondence,  intercourse 
and   dealing  were  in  accordance  with  the   general  usage, 
practice,  and   course  of  business   of  banking   institutions, 
and  within  the  general  apparent  line  of  duty  and  authority 
of  the   cashier  of   such  institution.     He   is  the  executive 
officer,  held  out  to  the  public  as  having  authority  to  act  ac- 
cording to  the  general  usage,  practice,  and  course  of  busi- 
ness of  such  institutions  ;  and  his  acts  and  dealings  within 
the  scope  of  such  usage,  practice,  and  course  of  business, 
bind  the  corporation  in  favor  of  those  dealing  with  him,  not 
having  other  knowledge.     Notice  received,  or  knowledge  ac- 
quired by  him,  while  engaged  in  the  transaction  of  business 
according  to  such  usage  and  practice,  is  substantially  notice 
to,  and  the  knowledge  of  the  corporation. — Everett  v.  U,  S. 
Bank,  6  Port.  166 ;  Br.  Bank  v.  Steele,  iO  Ala.  915 ;  Merchant's 
Bank  v.  State  Bank,  10  Wall.  650;  Case  v.  Bank,  100  IT.  & 
454.     The  general  rule,  applicable  alike  to  individuals  and  to 
corporations,  is   that  the  knowledge  acquired,  or  the  notice 
received  by  an  agent,  which  will  affect  and  bind  the  prin- 
cipal, must  have  been  acquired  or  received  by  the  agent  do- 
ing some   act   within  the   line   of  his  duty  and  authority. 
Whether  as  between  Boddie  and  the  Trust  Company,  the 
transaction  in  which  Hudson  was  engaged,  was  the  negotia- 
tion of  the  loan  from  the  appellee  to  Boddie,  or  the  col- 
lection  for  Boddie   of   the   proceeds   of  the   loan,    is   not 
material     It  may  or  may  not  be  within  the  usual  scope  of 
the  business  of  a  banking  institution,  to  negotiate    loans. 
The  negotiation  of  loans  is,  however,  a  function  and  power 
expressly  conferred  by  the  charter  on  the  Trust  &  Savings 
Company.     The   power   existing,  the   negotiation  becomes 
business  of  the  company,  which  may  be  transacted  as  other 
ordinary  business  is  transacted.     It  falls  within  the  line  of 
duty  and  authority  entrusted  to  the  cashier,  as  the  executive 
officer  to  whom  the  management  and  transaction  of  the  or- 
dinary business  of  the  company  is  intrusted. — 1  Morawetz 
Corp.,  §  359,  et  seq, ;  2  Amer.  &  Eng.  Encyc  of  Law,  118, 
There  is  no  other  ofQcer  of  whom  the  public  at  large  would 
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SO  readily  expect  the  exercise  of  such  function  and  power ; 
no  other  with  whom  it  would  so  confidently  deal  in  reference 
to  its  exercise.  Whether  there  was  a  by-law,  or  a  resolu- 
tion of  the  board  of  directors,  expressly  imposing  the  duty, 
or  delegating  the  authority,  in  the  absence  of  knowledge  or 
notice  thereof,  is  not  a  matter  of  importance,  when  the 
rights  and  dealings  of  third  persons  are  involved.  Whoever 
deals  with  an  agent,  or  officer  of  a  corporation  within  the 
scope  of  the  apparent  powers  of  such  agent  or  officer,  is  not 
affected  by  the  secret  instructions  of  the  corporation,  or  the 
secret  limitations,  which  may  have  bfen  placed  upon  his 
power. — 2  ]\Iorawetz  Corp.,  §  593,  et  seq.  Nor  is  it  important 
whetherit  be  true,  or  not  true,  tliat  in  no  other  instance  than 
this,  did  Hudson  ever  negotiate  a  loan.  If  the  negotiation 
of  loans  was  within  the  scope  of  his  authority  and  duty  as 
cashier  under  the  usages,  practice  andcourseof  business  of 
banking  institutions,  it  was  the  right  of  the  appellee  to 
rely  on  this  apparent  authority  in  dealing  with  him  in  his 
official  capacity. 

If  in  his  capacity  of  cashier  Hudson  negotiated,  or  aided 
in  negotiating  the  loan  for  Boddie,  and  in  the  course  of  the 
negotiations  acquired  knowledge  and  received  notice  of  the 
pledge,  that  knowledge  was  also  acquired,  and  the  notice 
also  received,  in  the  course  of  the  collection  for  Boddie  of 
the  proceeds  of  the  loan,  and  it  can  not  be  doubted  that  in 
making  the  collection  he  acted  wholly  for  the  company,  and 
within  the  line  of  his  duty  and  authority.  There  are  but 
few  functions  of  a  banking  institution  more  frequently  ex- 
cised, that  that  of  making  collections,  especially  at  places 
distant  from  the  locality  of  the  bank.  The  collection,  of 
necessity,  is  made  through  the  medium  of  correspondence, 
and  the  conduct  of  its  correspondence  is  surely,  according  to 
the  usages  and  practice  oi  banking  institutions,  within 
the  line  of  the  duty  and  authority  of  the  cashier. 
The  loan  having  been  negotiated,  a  pledge  of  three  hundred 
shares  of  the  capital  stock  of  the  Trust  &  Savings  Company 
was  the  required  security  for  its  repayment  Hudson  at- 
tested the  transfer  of  the  certificates  of  stock,  and  they  were 
forwarded  to  the  appellee  in  an  envelope  bearing  the  stamp 
of  the  company.  At  the  same  time,  the  Trust  Company, 
through  Hudson,  its  cashier,  drew  upon  Seixas,  the  broker 
in  New  Orleans,  for  $24,162.50,  the  net  proceeds  of  the  loan, 
remitting  the  draft  to  the  appellee  for  collection,  with  in- 
structions to  collect  and  deposit  to  the  credit  of  the  com- 
pany in  the  Whitney  National  Bank  of  New  Orleans.  The 
collection  and  deposit  were  made,  of  which  the  company 
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were  promptly  informed.  On  the  same  day,  the  certificates 
of  stock  were  forwarded  to  the  appellee,  the  draft  was 
drawn,  and  Boddie  was  credited  with  the  draft  and  debited 
on  the  books  of  the  company  with  charges  on  account 
thereof — $62.50.  Whatever  may  have  been  the  knowledge 
acquired,  or  the  notice  previously  received  by  Hudson  in 
this  particular  transaction,  by  the  collection  from  Seixas  of 
the  proceeds  of  the  loan,  he  acquired  full  knowledge,  and 
received  full,  actual  notice  of  the  pledge  of  the  stock  to  the 
appellee.  That  knowledge  and  notice  were  the  knowledge 
of  and  notice  to  the  company.  The  collection  of  the  monev 
for  Boddie  was  ordinary  business  of  the  company,  and  suet 
business,  according  to  the  usage  and  practice  of  oanking  in- 
stitutions, is  transacted  by  and  through  the  cashier.  It  is 
only  through  its  officers  and  agents  that  a  corporation  ac- 
quires knowledge,  or  receives  notice ;  and  though  knowl- 
edge acquired,  or  notice  received  by  an  officer  or  agent, 
while  not  engaged  in  transacting  the  business  of  the  cor- 
poration, may  not  aflfect  or  be  imputed  to  it,  yet,  if  it  is  ac- 
quired or  received  while  engaged  in  the  sphere  of  his  offi- 
cial duty  and  authority,  the  knowledge  or  notice  becomes 
the  knowledge  of  and  notice  to  the  corporation.  Otherwise, 
knowledge  and  notice  could  never  be  traced  to  the  corpora- 
tion, and  the  utmost  insecurity  in  dealing  with  it  would  fol- 
low. As  against  corporations,  there  are  peculiar  and  urgent 
reasons  for  a  stringent  enforcement  of  the  general  rule,  that 
knowledge  acquired,  or  notice  received  by  an  officer  or 
agent,  within  the  scope  of  the  agency,  is  deemed  notice  to 
the  principal ;  as  "the  corporation  can  not  see  or  know  any 
thing  except  by  the  intelligence  of  its  officers." — Bank  of 
Pittsburg  v,  Whitehexidy  36  Am.  Dec.  186,  notes. 

It  is  insisted  that  although  Hudson,  in  his  relation  and 
capacity  of  cashier,  acquired  knowledge  and  received  notice 
of  the  pledge,  the  knowledge  and  notice  is  not  imputable  to 
the  company  to  affect  such  transactions  hdd  with  Boddie, 
which  were  conducted  by  other  officers  and  agents  subse- 
quent to  Hudson's  death,  and  who  were  without  such 
knowledge  or  notice.    This  insistence  is  founded  in  a  misap- 

?rehension  of  the  principles  of  law,  and  of  its  true  theory, 
'he  knowledge  and  notice  an  agent  acquires  and  receives 
in  the  transaction  of  the  business  of  the  principal,  is  not 
personal,  pertaining  to  the  agent  only.  The  legal  principle 
IS  thus  tersely  expressed :  "Notice  to  an  agent  is  notice  to 
the  principal." — Wade  on  Notice,  §  672.  And  the  theory  of 
the  principle  is,  that  if  the  principal  had  in  person  trans- 
acted the  Dusiness,  he  would  have  acquired  the  knowledge, 
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or  received  the  notice  the  agent  acquires  and  receives,  and, 
therefore,  is  chargeable  with  such  knowledge  and  notice. — 
Sooy  V.  State,  41  N.  J.  Law  400.  And  upon  general  prin- 
ciples of  public  policy,  it  is  and  must  be  presumed,  that  the 
agent  communicates  to  the  principal  the  facts  of  which  he 
acquires  knowledge  or  notice.  If  the  communication  is  not 
marde,  it  is  the  fault  or  neglect  of  the  agent,  which  must  bd 
visited  on  the  principal,  rather  than  upon  strangers  dealing 
with  the  agent,  within  the  scope  of  the  agency. — Story  on 
Agency,  §  140.  The  Trust  &  Savings  Company  being  charge- 
able with  knowledge  and  notice  of  the  prior  pledge  to  the 
appellee,  is  not  entitled  to  assert  a  lien  on  the  stock  for  the 
security  of  the  debts  subsequently  contracted  by  Boddie.  . 
We  find  no  error  in  the  record,  and  the  decree  of  the 
chancellor  is  affirmed. 


Kichinond  &  Danville  R.  R.  Co.  v.     [w^^ 
Trousdale  &  9«ons.  '— '' 

Action  a^ahut  Railroad  Company  as  Common  Carrier. 

1.  Action  against  foreign  railroad  company;  when  properly  brought  in 
this  State.— A.  contract  of  aifreightment  with  a  foreign  railroad  com- 
pany, operating  a  line  of  its  railway  in  Alabama,  by  a  resident  of  this 
State,  for  the  transportation  of  freight  from  his  place  of  residence  to 
another  State,  is  an  Alabama  contract,  and  an  action  for  its  breach 
can  be  brought  here. 

2.  Action  for  breach  of  contract  of  affreightment;  burden  of  proof . — If, 
in  an  action  to  recover  damages  for  the  breach  of  a  contract  of 
affreightment,  whereby  the  defendant  undertook  to  promptly  and 
safely  transport  certain  live  stock,  it  is  shown  that  the  defendant 
failed  to  deliver  such  stock  in  a  safe  condition,  within  a  reasonable 
time,  a  presumption  of  negligence  arises,  and  the  onus  is  upon  the 
defendant  to  excuse  itself  from  negligence. 

3.  Same;  measure  of  damages.— In  an  action  to  recover  damages 
for  the  bre:ich  of  a  contract  of  affreightment,  whereby  the  defendant 
undertook  to  promptly  and  safely  transport  certain  live  stock,  the 
measure  of  damages  is  the  difference  in  the  market  value  of  said 
stock  at  the  place  of  consignment,  if  they  had  been  delivered  without 
any  delay,  and  their  market  value  after  their  delivery  at  such  place, 
in  the  condition  they  were  shown  to  be  by  the  evidence. 

4.  Charge  to  the  jury;  docs  not  asuume  negligence. — An  instruction  to 
the  jury  that,  if  a  carrier,  having  undertaken  to  deliver  live  stock, 
failed  to  deliver  it  in  a  safe  condition  within  a  reasonable  time,  a 
presumption  of  negligence  arises,  and  the  burden  of  proof  is  shifted 
to  the  defendant  to  excuse  itself  from  negligence,  is  not  erroneous, 
as  assuming  that  the  stock  was  shipped  in  a  safe  condition,  and  in- 
jured during  transportation. 
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5.  Same.—ln  an  action  against  a  common  carrier  for  injury  to  live 
stock,  alleged  to  have  been  caused  by  unreasonable  delay  in  trans- 
porting the  same,  an  instruction  that,  if  the  jury  believe  from  the 
evidence  the  plaintiff  is  entitled  to  recover,  the  measure  of  damage 
is  the  difference  in  the  market  value  of  the  stock,  if  they  bad  been 
delivered  without  delay,  and  their  maket  value  after  their  delivery, 
in  the  condition  the  evidence  shows  they  were  in,  is  not  erroneous  as 
assuming  that  the  stock  was  injured  in  transportation. 

6.  Common  carrier;  liability  for  all  damage  referrihle  to  negligent 
delay  in  transportation. — A  common  carrier,  guilty  of  negligent  delay 
in  the  transportation  of  live  stock,  is  liable  for  all  damages  resulting 
from  the  effect  of  such  delay  upon  the  physical  condition  of  the 
stock,  or  from  their  viciousness  aroused  by  the  unnecessary  confine- 
ment incident  thereto. 

7.  Charge  to  the  jury;  nominal  damages. — In  an  action  for  damages 
caused  by  negligent  delay  in  transporting  freight,  a  charge  to  the 
jury  that  seeks  to  limit  the  plaintiff's  recovery  to  nominal  damages, 
on  the  theory  that  by  ordinary  prudence  the  injury  complained  of 
could  have  been  repaired,  is  affirmatively  bud,  if,  for  aught  that 
is  hypothesized  in  said  charge,  the  plaintiff  might  have  been  put  to 
great  trouble  and  expense  in  repairing  the  injury  to  his  property 
caused  by  defendant's  negligence. 

8.  Same;  not  disregarding  testimony. —  In  an  action  for  injury  to 
live  stock,  caused  by  delay  in  transporting  the  same,  an  instruction 
'*that  the  evidence  is  undisputed  that  a  reasonable  time  for  the  de- 
livery of  said  animals,  after  the  delivery  of  the  same  to  the  railroad 
company,  is  ten  or  twelve  hours,"  is  not  open  to  the  objection  that  it 
disregards  the  testimony  adduced  in  the  case,  that  "usually  stock  in 
shipping  go  through  very  nicely  in  ten.  fifteen  or  twenty  hours;"  the 
tendency  of  this  evidence  being  merely  to  show  that  the  stock  would 
not  be  injured  on  a  journey  lasting  from, ten  to  twenty  hours. 

9.  Evidence  of  custom;  when  not  relevant, — In  an  action  against  a 
common  carrier  for  injury  to  stock  caused  by  delay  in  transporting 
them,  evidence  as  to  'what  was  the  custom  in  such  cases  as  to  some 
one  going  along  with  the  stock,"  is  irrelevant. 

Appeax.  from  the  Circuit  Court  of  JejSerson. 

Tried  before  the  Hon.  John  B.  Tally. 

This  was  an  action  brought  by  the  appellee,  a  corpora- 
tion, against  the  appellant,  a  foreign  corporation;  and 
sought  to  recover  damages  for  the  failure  to  deliver  within 
a  reasonable  time  certain  live  stock,  and  for  injury  to  such 
live  stock,  which  were  delivered  by  the  plaintiff  to  the  de- 
fendant, as  a  common  carrier,  to  be  transported  from  Bir- 
mingham, Alabama,  to  Atlanta,  Georgia. 

This  suit  was  commenced  on  January  1,  1890,  and  the 
summons  and  complaint  were  served  on  January  16,  1891, 
by  leaving  a  copy  thereof  "  with  C.  P.  Hammond,  superin- 
tendent of  the  Bichmond  &  Danville  Bailroad  Company, 
the  defendant."  On  March  17, 1891,  the  defendant  demurred 
to  the  complaint  on  the  grounds,, /?r«^,  that  it  shows  that  the 
plaintiff  is  a  corporation,  and  fails  to  aver  whether  the 
plaintiff  is  a  domestic  or  foreign  corporation ;  and  seconJy 
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because  it  fails  to  show  that  the  plaintiff  is  authorized  by 
its  charter  to  make  and  enter  into  a  contract  of  carriage  of 
live  stock,  which  is  the  foundation  of  this  suit.  This  de- 
murrer being  overruled  by  the  court,  the  defendant,  on 
February  1,  1892,  interposed  a  special  plea  to  the  cause  of 
action,  on  the  ground  that  the  court  had  no  jurisdiction  to 
hear  and  determine  the  case,  because  the  defendant  "  is  a 
foreign  corporation  incorporated  under  the  laws  of  the 
State  of  Virginia  ;  that  the  contract  of  delivery  of  the  horses 
and  mules,  described  in  the  complaint,  was  made  in  Ala- 
bama, to  be  partly  performed  in  Alabama  and  partly  in 
Georgia  ;  and  that  the  said  contract  was  to  be  consummated 
in  the  State  of  Georgia  by  delivery  within  a  reasonable  time 
of  said  horses  and  mules  at  Atlanta,  in  the  State  of  Georgia." 
Plaintiff  moved  the  court  to  strike  said  special  plea  to  the 
jurisdiction  of  the  court  from  the  file  on  the  following 
grounds :  1st.  Because  the  said  plea  was  not  interposed  at 
the  first  term  of  the  court  after  tne  bringing  of  said  suit ; 
2d,  because  it  is  shown  by  the  indorsement  of  the  clerk  that 
the  said  plea  was  not  filed  within  the  time  allowed  for 
pleading,  and  comes  to  late ;  and  3d,  becau«e  the  defendant, 
by  filing  its  demurrer  to  the  complaint,  submitted  to  the 
jurisdiction  of  the  court  The  court  granted  this  motion  to 
strike  the  special  plea  from  the  file,  to  which  ruling  defend- 
ant duly  excepted ;  and  issue  was  then  joined  on  the  pleas 
of  the  general  issue  and  contributory  negligence.  The 
facts  of  the  case,  as  shown  by  the  bill  of  exceptions,  are 
sufficiently  stated  in  the  opinion. 

One  A.  J.  Camp  was  introduced  as  a  witness  for  the 
plaintiff,  and  after  he  had  testified  that  at  the  time  the  bill 
of  lading,  which  was  signed  by  him,  was  given  to  the  plain- 
tiff, he  was  the  agent  of  the  defendant  in  Birmingham,  the 
defendant's  counsel  asked  him  the  following  question: 
"What  was  the  custom  in  such  cases  as  to  some  one  going 
along  with  the  stock  ?"  The  plaintiff  objected  to  this  ques- 
tion as  being  irrelevant,  which  objection  was  sustained  by 
the  court,  and  the  defendant  duly  excepted  to  this  ruling. 
There  were  several  other  exceptions  reserved  to  the  rulings 
of  the  court  upon  the  evidence,  but  the  opinion  renders  it 
unnecessary  to  notice  them  in  detail. 

Among  tJiie  written  charges  requested  bv  the  plaintiff  was 
the  following  :  (6.)  "The  jury  are  charged  that  the  evidence 
is  undisputed  that  a  reasonable  time  for  the  delivery  of  said 
animals,  after  the  delivery  of  same  to  the  railroad  is  ten  or 
twelve  hours,  and  if  'their  being  kept  on  the  car  for  a  longer 
time  by  the  defendant  caused  them  to  be  vicious  and  to  in- 
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for  such  injury."  The  defendant  duly  excepted  to  the 
giving  of  this  charge.  The  defendant  then  requested  the 
court  to  give,  among  others,  the  following  written  charges, 
and  separately  excepted  to  the  refusal  to  give  each  of  them : 

(1.)  "The  common  law  rule  was  that  a  common  carrier 
was  an  insurer  of  goods  entrusted  to  it  for  carriage ;  and 
that  if  such  goods  were  lost,  destroyed  or  injured,  the  bur- 
den of  proof  was  on  the  carrier  in  an  action  for  the  damages 
to  acquit  itself  of  negligence,  or  to  show  that  the  loss  or 
injury  was  caused  by  the  act  ol  God,  or  the  public  enemy ; 
but  that  rule  does  not  apply  in  this  case,  because  the  articles 
are  live  stock,  which  by  their  nature,  are  susceptible  to  in- 
jury during  the  transportation ;  and  in  such  a  case  the  com- 
mon carrier  is  not  liable,  except  for  actual  negligence  caus- 
ing or  contributing  to  the  injury  complained  of;  which 
negligence  must  be  shown  by  actual  proof  in  the  case." 
(4.)  "If  the  jury  believe  from  the  evidence  that  the  only 
injury  sustained  by  the  animals  was  such  as  animals  usually 
sustain  when  undergoing  transportation  on  railroads,  they 
can  find  only  nominal  damages,  that  is  to  say  some  small 
amount,  as  one  dollar,  or  one  cent."  (12.)  "Iiie  burden  of 
proof  is  on  the  plaintiff  to  show  that  its  animals  were  in- 
jured through  the  defendant's  negligence,  and  this  burden 
IS  not  shifted  by  proof  that  the  defendant  failed  to  deliver 
them  within  a  reasonable  time  and  that  they  were  in  an  in- 
jured condition,  because,  by  their  very  nature,  such  ani- 
mals are  liable  to  injury  during  transportation  in  a  railroad 
car."  (16.)  "The  measure  of  damages  in  this  case  is  not 
the  difference  between  the  market  value  in  Atlanta  of  the 
animals,  immediately  upon  their  arrival  there,  and  their 
probable  market  value  had  they  promptly  arrived  there, 
without  injury.  It  is  the  duty  of  every  person  who  has 
sustained  injury  to  his  property  to  use  every  reasonable 
effort  to  repair  the  injurj ;  and  the  jury  should  consider 
whether  or  not  the  plaintiff  could  reasonably  have  repaired 
the  injury  to  his  stock  after  their  arrival  in  Atlanta^  by 
such  remedies  as  due  skill  would  have  suggested  to  a  man 
of  ordinary  prudence  in  his  situation;  and  S you  find  from 
the- evidence  that  by  the  due  use  of  such  skill  such  injury 
could  have  been  repaired,  and  the  market  value  of  the  ani- 
mals thereby  become  restored,  your  verdict  can  not  be  for 
more  than  nominal  damages." 

There  was  judgment  for  plaintiff,  and  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of  the  triad  court 
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npoQ  the  pleadings,  evidence  and  on  the  charges  given  and 
refused. 

Jab££8  Weatherly,  for  appellant — (1.)  The  motion  to 
strike  the  defendant's  special  plea  from  the  file  was  im- 
properly sustained. — Railroad  Co.  v.  Carr,  76  Ala,  388 ; 
RaUroad  Co.  v.Chumley,  92  Ala.  317 ;  12  Amer.  & Eng.  Encyc. 
of  Law,  305 ;  subdiv.  C.  (2.)  The  charge  of  the  court  as 
to  the  burden  of  proof  was  erroneous. — 3  Amer.  &  Eng. 
Encyc.  of  Law,  p.  16,  title.  Carriers  of  Live  Stock,  ani 
authorities  cited  in  note  3  ;  Sara^ossa,  3d  Woods  C.  C.  Rep. 
380.  (3.)  The  charges  requested  by  the  defendant  should 
have  been  given. — Sailrocui  Co.  v.  Henleii},  52  Ala.  606; 
Railroad  Co.  v.  Harxvell,  91  Ala.  342 ;  3  Amer.  &  Eng.  Encyc. 
of  Law,  pp.  2,  6,  note  3. 

Gbegg  &  Thornton,  contra. — (1.)  Plea  to  the  jurisdiction 
of  the  court  should  have  been  '  filed  at  the  first  term  of  the 
court  after  the  suit  was  brought. — Bex^k  v.  Olenn,  69  Ala,  121 ; 
12  Bule  of  practice  in  Circuit  Court,  Code  of  Ala.  p.  808. 
(2.)  The  court  had  jurisdiction  of  the  cause  of  action,  and 
the  suit  was  properly  brought  in  this  State. — A.  G.  S.  R.  R. 
Co.  V.  Thomas,  89  Ala.  294,  303.  (3.)  The  question  asked 
the  witness  Camp  called  for  irrelevant  evidence. — 8.  dt  N. 
R.  R.Co.  V.  HerUein,  52  Ala.  606 ;  E.  Term.  Va.  d  Oa.  R.  R. 
Co.  V.  Johnson,  75  Ala.  b96.  (4.)  The  charges  given  by  the 
court  were  without  error. — S.  dk  N.  R.  R.  Co.  v.  Henlein, 
52  Ala.  606 ;  East  Tenn.  Va.  dt  Ga.  R.  R.  Co.  v.  Johnson, 
75  Ala,  596;  A.  G.  S.  R.  R.  Co.  v.  Little,  71  Ala.  611.  (5.) 
The  court  properly  refused  to  give  charge  number  4  asked 
by  the  defendant— &  cfe  N.  R.  R.  Co.  v.  Wood,  71  Ala.  *^15 ; 
Alexander  v.  Alexander,  71  Ala.  295 ;  3  Brick.  Dig.  p.  113, 
§§  106,  109. 

McCLELLAN,  J. — This  action  is  prosecuted  by  Trous- 
dale &  Sons,  a  domestic  corporation,  against  the  Bich- 
mond  &  Danville  Bailroad  Company,  a  foreign  corporation. 
It  sounds  in  damages  for  the  breach  of  a  contract  of 
aJSFreightment,  whereby  the  defendant  undertook  to  prompt- 
ly and  safely  transpor);  certain  live  stock  from  Birming- 
ham, Alabama,  to  Atlanta,  Georgia,  and  there  deliver  them 
to  the  plaintiff  which  was  both  consignor  and  consignee. 
The  contract  was  made  in  Birmingham,  Alabama,  where 
the  plaintiff  was  domiciled  and  where  the  defendant  was 
present  by  its  agents,  and  whence  it  operated  a  line  of 
railway  to   Atlanta,    Georgia,   great  part  of  which  was  in 
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Alabama,  and  over  which  the  transportation  was  to  be 
effected.  This  was,  therefore,  an  Alabama  contract,  not 
only  made  here,  but  in  part  to  be  performed  here ;  and 
the  courts  of  this  State  clearly,  we  think,  have  jurisdic- 
tion, service  being  had,  of  this  action  for  its  breach,  not- 
withstanding the  defendant  is  a  foreign  corporation,  and  its 
full  discharge  was  to  be  consummated  by  delivery  to  the 
consignee  in  another  State.  See  Central  Railroad  &  Back- 
ing Company  of  Georgia  v.  Carr,  76  Ala.  388,  s.  c.  52 
Am.  Rep.  339. 

The  evidence  tended  to  show  that  the  animals  when  deliv- 
ered in  Atlanta,  from  thirty-four  to  thirty-six  hours  after 
they  should  have  been  delivered — a  reasonable  time  for 
transportation  and  delivery  being  put  at  from  ten  to  twelve 
hours,  and  the  time  required  in  this  instance  at  forty-six 
hours — "had  been  down  and  were  skinned  up,"  that  they 
"looked  very  thin,  hollow,  skinned  and  scalded  from  stand- 
ing in  the  car,"  "seemed  to  be  feverish,"  "one  lame  in  hind 
legs  and  limping,"  one  specially  valuable  horse  "was  sore 
and  lame  and  appeared  to  have  no  life,"  twelve  others  "all 
bore  and  lame  and  skinned,"  &c.,  &c. ;  that  all  the  steck 
were  in  excellent  condition  when  shipped  from  Birmingham, 
and  that  the  bad  condition  in  which  they  were  on  arrival  at 
Atlanta  was  due  to  the  fact  that  they  were  kept  on  the  cars 
a  very  much  longer  time  than  was  necessary  for  their  trans- 

Eortation  and  delivery,  without  water  or  food.  On  the  other 
and  there  was  evidence  tending  to  show  that  the  animals, 
or  some  of  them,  were  not  in  a  sound  condition  when  they 
were  received  for  shipment,  and  that  the  diseases  and  hurts 
they  exhibited  on  delivery  in  Atlanta  existed,  or  had  been 
sustained,  before  they  were  shipped  and  did  not  result  from 
their  transportation  at  all.  It  is  insisted  that  the  trial  court 
assumed  or  declared  the  falsity  of  the  evidence  last  referred 
to,  or  that  in  effect  it  was  withdrawn  from  the  consideration 
of  the  jury  by  the  instructions  given.  We  think  not  The 
charges  supposed  to  have  this  infirmitv  are  as  follows:  "If 
the  aefendant,  having  undertaken  te  deliver  the  stock,  failed 
to  deliver  it  in  a  safe  condition,  within  a  reasonable  time, 
the  presumption  of   negligence  arises,  and  the  burden  of 

{)roof  is  shifted  to  the  aefendant,  to  excuse  itself  from  neg- 
igence  ;"  and  ajgain  :  "If  the  jury  believe  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover,  the  measure  of  the 
damage  is  the  difference  in  the  market  value  of  the  stock  in 
Atlanta,  Ga.,  if  they  had  been  delivered  without  any  delay 
in  shipment  or  delivery,  and  their  market  value  after  their 
delivery  in  Atlanta,  Ga.,  in  the  condition  the  evidence  shows 
Vol.  xcix. 
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they  were  in."  The  first  charge  quoted  we  understand  to 
mean  only  this :  that  if  there  has  been  unreasonable  delay 
on  the  part  of  the  defendant  in  the  transportation  and  de- 
livery of  the  live  stock  and  when,  after  such  unreasonable 
delay,  they  are  found  to  be  in  an  unsound  condition,  the  omis 
is  then  on  the  defendant  to  show  that  the  unsound  condi- 
tion of  the  stock  was  not  due  to  the  unreasonable  delay  in 
transportation;  or,  in  other  words,  that  evidence  of  unreas- 
onable delay  and  the  existence  of  injuries  on  delivery 
raises  a  prima  facie  presumption  that  the  delaj  was  negli- 
gent and  the  injuries  resulted  from  it,  and  puts  it  on  the  de- 
fendant to  rebut  this  presumption,  and  show  either  that 
there  was  no  negligent  delay,  (which  was  not  attempted  to 
be  shown  in  this  case)  or,  conceding  the  delay,  that  the  in- 
juries did  flot  result  from  it,  but  (as  was  attempted  to  be 
done  in  this  case)  that  the  stock  was  in  an  unsound  condi- 
tion— had  received  the  injuries  complained  of — before  the 
shipment  This  we  understand  to  be  the  law,  especially 
where,  as  in  this  case,  the  contract  of  affreightment  sets 
forth  that  the  stock  when  received  was  "in  outward  appa- 
rent good  order,"  and  the  injuries  counted  on  and  shown  in 
the  testimony  were  "outward  and  apparent."  This  charge 
does  not  assume  that  the  defendant  has  not  discharged  this 
burden,  nor  does  it  take  away  from  the  jury,  or  tend  to 
mislead  them  to  forego,  the  right  to  find  on  the  whole  evi- 
dence that  the  stock  was  unsound  when  it  came  to  the  hands 
of  the  carrier.  And  so  with  the  other  charge  quoted  which 
was  given  at  the  request  of  the  plaintiff.  It  does  not  as-, 
sume  that  the  stock  was  injured  in  the  transportation,  but 
asserts  only  that,  if  the  jury  should  find  negligent  delay — 
as  to  which  there  was  no  controversy — in  the  transportation 
and  delivery,  the  measure  of  plaintiff's  recovery  would  be 
the  difference  in  value  of  the  animals  at  ^he  time  they  should 
have  been  delivered  in  the  condition  they  would  have  been 
at  that  time,  and  their  value  when  they  were  delivered  in  the 
condition  they  were  at  that  time.  This  did  not  tend  to  pre- 
vent the  jury  to  find  that  their  injuries  were  not  caused  by 
the  delay  but  existed  before  the  carriage  began,  and  hence 
that  their  condition  was  the  same  when  they  were  delivered 
as  when  they  should  have  been  delivered.  The  instruction 
in  effect  was  that,  if  the  jury  found  any  damages  at  all  for 
plaintiff,  it  should  be  measured  by  the  change  in  the  condi- 
tion of  the  live  stock  wrought  by  the  unreasonable  delay,  if 
such  change  had  been  wrought. 

It  may  be  true  that  railroad  transportation  of  live  stock 
always  and  inevitably  involves  reduction  in  their  weight, 
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some  lameness  and  even  abnormal  weakness  ;  but  that  this 
is  trae  and  that  these  effects,  incident  to  the  nature  of  the 
subject-matter  and  the  manner  of  transportation,  can  not  be 
made  the  basis  of  a  recovery  in  damages  where  there  has 
been  no  negligence  on  the  part  of  the  carrier  contributing 
thereto  or  aggravating  the  natural  injuries  resulting  from 
car  wear  and  necessary  deprivation  of  water  and  food,  is 
not  to  say  that,  where  the  carrier  has  been  guilty  of  negli- 
delay  and  subjected  the  stock  to  the  injurious  effects  of  such 
transportation  for  an  unreasonable  and  unnecessary  len^h 
of  time,  and  in  consequence  thereof  the  stock  has  been  in- 
jured, though  only  in  this  natural  way,  to  a  greater  extent 
than  would  nave  been  the  case  had  the  delay  not  occurred, 
the  carrier  would  not  be  responsible  for  whatever  increased 
damage  the  stock  has  sustained  on  account  of  the  delay, 
though  such  damage  may  be  purely  incident  to  keeping  the 
animals  on  the  car.  To  the  contrary,  we  do  not  doubt  the 
liability  of  the  carrier  for  all  damage  that  is  referrible  to 
a  negligent  prolongation  of  the  transportation  through  its 
natural  effect  upon  the  physical  condition  or  latent  vicious 
propensities  of  the  animals,  whereby  they  are  reduced  in 
weight  or  strength  more  than  they  would  have  been  had 
prompt  carriage  and  delivery  been  made,  and  injure  each 
other  in  consequence  of  viciousness,  aroused  by  the  excess 
of  their  confinement  beyond  the  time  necessary  ior  transpor- 
tation and  delivery.  These  views  will  suflSce  to  show  the 
grounds  of  our  opinion,  that  the  trial  court  did  not  err  in  ite 
.rulings  on  charges  having  reference  to  this  part  of  the  case. 
The  charges  asked  by  the  defendant  were  faulty  in  that  they 
inyolved  a  tendency  to  mislead  the  jury,  if  indeed  that  was 
not  their  direct  effect,  from  a  consideration  of  any  injuries 
which  resulted  to  the  stock  from  their  nature,  habits  and 
propensities  in  connection  ivith  and  as  operated  upon  by  the 
negligent  delay  of  the  carrier.  Charge  6  given  for  plaintiff 
correctly  asserted  the  law  in  this  connection.  Charges  1, 
12  and  4  refused  to  defendant  were  open  to  the  objection 
pointed  out  above,  if  not  to  others  also. 

Charge  16  asked  by  defendant  is  in  a  sense  abstract — 
there  was  no  evidence  that  plaintiff  was  remiss  in  its  efforts 
to  repair  the  injuries  sustained  by  the  stock,  if  any,  or  that 
such  injuries  might  have  been  lessened  or  cured  by  proper 
attention  which  was  not  given — and  was  affimatively  oadin 
that  it  limits  the  recovery  to  nominal  damans,  though,  for 
aught  that  is  hypothesized,  the  plaintiff  might  well  have 
been  put  to  great  trouble  and  expense  in  repairing  the  in- 
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jury  which  his  property  had  sustained  through  defendant's 
negligence. 

Charge  6  above  referred  to  is  not  open  to  the  objection 
urged  in  argument  which  proceeds  on  the  idea  that  there 
was  evidence  that  twenty-hours,  or  any  number  beyond  ten 
or  twelve,  would  be  a  reasonable  time  for  the  transportation 
from  Birmingham  to  Atlanta.  A  witness  for  plaintiff  testi- 
fied that  "usually  stock  in  shipping  go  through  very  nicely 
in  ten,  fifteen  or  twenty  hours,'  but  this  evidence  went  to 
show  that  stock  would  not  be  injured  on  a  journey  lasting 
from  ten  to  twenty  hours  on  cars,  and  not  that  it  was  reason- 
ably necessary  for  any  length  of  time  beyond  ten  or  twelve 
hours  to  be  consumed  in  the  transportation  from  Birming- 
ham to  Atlanta. 

We  cannot  see  that  the  court  committed  any  error  in  sus- 
taining plaintiff's  objection  to  the  question  put  by  defend- 
ant to  the  witness  Camp.  The  form  of  the  question  was 
enough  to  support  the  oojection,  and  besides  the  fact  sought 
to  be  elicited  was  not  relevant  If  there  was  a  custom  tor 
shippers  of  stock  to  accompany  it,  non  constat  but  that  this 
was  a  mere  privilege  and  not  a  duty  of  the  shipper;  and  if 
the  duty  of  tne  shipper  in  this  instance,  it  does  not  appear 
that  its  performance  would  have  avoided  the  injury,  or  that 
its  remission  contributed  thereto. 

The  other  exceptions  to  rulings  on  testimony  are  not  urged 
in  argument. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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2.  Evidence  as  Ut  simple  negligence. — Where  the  evidence  is  in  con- 
flict as  to  whether  the  aefendant  is  guilty  of  simple  negligence,  it  is 
a  question  for  the  jury  to  determine  whether  the  defendant  is  guilty 
of  negligence,  and  then  whether  the  plaintiff  is  guilty  of  negligence 
which  proximately  contributed  to  his  injury. 

3.  Crossing  railroad  track— A  person  has  the  right  to  cross  over  a 
railroad  track  wherever  he  may  have  occasion  to  do  so,  but  before 
attempting  to  cross,  he  must  look  and  listen  ;  and  if,  aiter  having  thus 
assured  himself  that  the  way  is  clear,  while  attempting  to  exercise 
this  right  by  crossing  over  the  railroad  track  in  a  city  or  town,  he  is 
injured  by  the  negligence  of  the  employes  of  the  railroad  company,  in 
failing  to  give  the  signals  of  warning  required  by  statute,  he  is  en- 
titled to  recover  for  personal  injuries  thus  sustained. 

4.  The  plaintiff  a  trespasser.— If ,  in  an  action  against  a  railroad 
company  for  damages  for  personal  injuries,  it  is  shown  that  at  the 
time  of  the  accident  the  plaintiff  was  standing  on  the  track,  or  walk- 
ing along  the  track,  he  was  then  a  trespasser,  and  is  not  entitled  to 
recover,  although  the  defendant  may  have  been  guilty  of  negligence 
in  failing  to  give  warning  of  approach,  or  to  comply  with  the  rate  of 
speed  fixed  by  law . 

6.  *^  Gross  y'*  '*  reckless  J^  as  applied  to  negligence. — The  words  * 'gross" 
and  "reckless,"  when  appliea  to  negligence,  perse  have  no  legal  sig- 
nification that  imposes  other  than  simple  negligence  and  a  want  of 
due  care. 

6.  Negligence;  twogrades  — ^There  are,  in  our  jurisprudence,  but  two 
recognized  grades  of  negligence:  (1.)  Simple  negligence,  or  want  of 
that  care  which  a  reasonably  prudent  man  would  exercise  under  like 
circumstances.  (2  )  Wilful  or  wanton  negligence,  which  means 
such  a  reckless  or  wanton  disregard  of  probable  consequences,  known 
to  the  person  guilty  of  the  wrong,  or  under  such  circumstances  as 
will  impute  a  knowledge  to  the  wrong-doer,  or  such  a  negligent  omis- 
sion of  preventive  effort,  after  knowledge  of  danger,  as  to  be  the 
equivalent  of  wilful  and  intentional  injury. 

7.  Charges;  abstract.— \  charge  announcing  a  correct  principle  of 
law,  if  not  applicable  to  the  facts  of  the  particular  case,  is  properly 
refused. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  Leroy  F.  Box. 

The  appellant,  E.  G.  Stringer,  brought  the  present  action 
against  the  Alabama  Mineral  Railroad  Company  and  the 
Louisville  &  Nashville  Railroad  Company,  and  sought  to 
recover  for  personal  injuries  sustained  hy  him,  in  being 
thrown  from  the  track  by  an  engine,  which  was  running 
upon  the  Alabama  Mineral  Railroad  track.  The  Alabama 
Mineral  Railroad  Company  was  a  branch  of  the  Louisville  & 
Nashville  Railroad  Company's  sytem.  The  accident  oc- 
curred in  the  city  of  Talladega,  on  Coffee  Street  The  city 
had  authorized  the  construction  by  the  railroad  company  of 
its  track  upon  said  street,  and  there  was  also  the  track  of 
the  Birmingham  &  Atlantic  Railroad  Company  on  said 
street.  The  plaintiff's  testimony  tended  to  show  that  he 
was  engaged  m  the  warehouse  business  in  the  city  of  Talla* 
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dega,  aad  there  was  erected  on  said  Coffee  Street,  within  a 
few  feet  of  the  Alabama  Mineral  Railroad  track,  a  platform 
used  by  him  in  connection  with  his  business.  For  the  purpose 
of  preventing  any  injury  to  said  platform  by  the  workmen, 
who  were  engaged  in  laying  sewer  pipe  under  said  platform, 
the  plaintiff  had  been  under  said  platform  near  the  railroad 
track,  where  the  pipe  was  being  laid.  As  he  came  out  from 
under  the  platform,  a  steam  drill,  used  in  connection  with 
the  sewerage  work,  commenced  operations,  and  threw  a 
cloud  of  steam  across  the  Alabama  Mineral  track ;  that  be- 
fore starting  across  said  track  for  the  purpose  of  returning 
to  his  place  of  business,  he  looked  to  the  West  and  saw  no 
train  approaching ;  in  this  direction  he  being  able  to  see 
only  about  40  yards  on  account  of  the  steam  from  the  drill ; 
that  he  then  looked  towards  the  East,  and  saw  no  train  ; 
that  upon  his  then  taking  a  few  steps  up  an  embankment  to 
go  across  the  track,  he  w^as  struck  by  an  engine  of  de- 
fendant's coming  from  the  West.  The  train  to  which  this 
engine  belonged  was  a  freight  train,  due  to  arrive  in  Talla- 
dega at  8  o'clock  A.  M.  The  passenger  train  coming  from 
the  East  was  due  at  9  o'clock  A.M.,  and  the  accident  occurred 
at  8:55  a  m. 

The  testimony  for  the  plaintiff  also  tended  to  show  that 
at  the  time  of  the  accident  the  engine  was  running  at  a  rate 
of  speed  of  from  10  to  20  miles  per  hour,  and  that  the  bell 
was  not  being  rung,  or  any  signal  of  its  approach  given,  and 
that  if  any  such  signal  had  been  given  he  could  have  heard 
it,  notwithstanding  the  noise  of  the  steam  drill  prevented  his 
hearing  its  approach  without  such  signals.  The  testimony  for 
the  defendant,  as  to  the  speed  of  the  engine,  was  in  conflict 
with  that  for  plaintiff,  and  tended  to  show  that  its  speed 
was  from  5  to  8  miles  per  hour,  and  that  its  bell  was  being 
rung  as  it  passed  along  Coffee  Street  The  place  whore  the 
accident  occurred  was  not  a  crossing,  but  was  on  a  street, 
which  the  testimony  for  the  plaintiff  tended  to  show,  was 
very  much  travelled  by  persons  on  foot,  and  often  used  by 
vehicles,  and  that  there  was  much  crossing  and  re-crossing 
Coffee  Street  at  this  point. 

The  assignments  of  error  only  go  to  the  ruling  of  the 
court  upon  the  charges  given  and  refused.  Upon  the  intro- 
duction of  all  the  evidence  the  court  in  its  oral  charge, 
among  other  things,  instructed  the  jurj  as  follows  :  "The 
agents  who  were  running  the  train,  the  engineer  and  fire- 
man, were  not  bound  to  keep  a  lookout  for  trespassers  or 
persons  upon  the  track  at  that  place."  The  plaintiff  ex- 
cepted to  the  giving  of  this  part  of  the  oral  charge,  and  also 
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separately  excepted  to  the  court's  giving  each  of  the  follow- 
ing written  charges  which  were  requested  by  the  defendants : 
(1.)  "The  court  charges  the  jury  that  there  is  no  evidence  in 
this  case,  showing  that  the  injuries  to  the  plaintiff  were 
caused  by  the  gross  negligence  of  the  defendant  or  its 
agents/'  (2.)  "The  court  charges  the  jury  that  there  is  no 
evidence  in  this  case  to  show  that  the  injuries  to  plaintiff 
were  caused  by  the  defendant,  or  its  agents,  wantonly,  reck- 
lessly, or  intentionally/*  (3.)  "The  court  charges  the  Jury  that, 
although  they  may  find  from  the  evidence  that  Coffee  Street 
was  a  public  street  in  the  city  of  Talladega,  and  was  fre- 
quently used  by  travellers  on  foot,  and  occasionally  used  by 
travellers  in  vehicles,  and  that  this  fact  was  known  to  the 
defendant's  engineer  and  fireman,  in  charge  of  the  engine  at 
the  time  plaintiffs  injuries  were  received,  still  the  defendant 
would  not  be  guilty  of  gross  negligence  even  though  its 
engineer  was  running  at  an  undue  rate  of  speed,  or  faftter 
than  required  by  the  ordinance  of  the  city  of  Talladega, 
and  without  giving  the  statutory  signals."  (4)  "The  mere 
fact  that  the  defendant's  train  was  being  run  through  Coffee 
Street  in  the  city  of  Talladega,  over  which  defendant's  track 
was  laid  by  permission  from  the  city,  at  a  faster  rate  of 
speed  than  required  by  the  ordinances  of  the  city  of  Talla- 
dega, and  without  giving  statutory  signals,  is  not  sufficient 
to  show  gross  negligence  on  the  part  of  defendantcL  The 
undisputed  evidence  in  the  case  sufficiently  shows  that  at 
the  time  the  injuries  were  received,  the  engineer  and  fire- 
man in  charge  of  the  defendant's  train  did  not  and  could  not 
see  plaintiff  on  the  track,  the  view  of  him  being  obscured 
by  the  steam  from  the  steam  drill  which  was  operating  near 
the  track."  (6.)  "The  court  charges  the  jury,  that  although 
the  defendant's  railroad  is  constructed  through  Coffee 
Street,  which  is  a  public  street  in  the  city  of  Talladega,  by 
permission  from  the  city,  that  plaintiff  was  trespassing,  and 
unlawfully  on  said  track,  if,  at  the  time  he  was  injured, 
he  was  standing  on  the  track  or  walking  up  the  track  with 
his  back  towards  the  engine.  The  undisputed  evidence  in 
this  case  shows  that  there  was  sufficient  room  for  plaintiff 
to  walk  in  the  street  without  walking  up  defendant's  track ; 
that  the  railroad  track  is  a  known  place  of  danger,  and  it 
was  inexcusable  in  plaintiff,  if  he  unnecessaril;y  walked  up 
defandant's  track  returning  to  his  place  of  business,  or  if  he 
was  standing  upon  the  track  looking  at  the  operation  of  the 
steam  drill,  or  for  whatever  purpose.  If  the  evidence  in  this 
case  shows  to  your  satisfaction  that  the  plaintiff  at  the  time 
he  was  injured  was  walking  up  the  defendant's  track  with 
Vol.  xcix. 
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his  back  or  side  to  the  approaching  engine  he  was  guilty  of 
contributory  negligence,  and  can  not  recover."  (7.)  "The 
court  charges  the  jury  that  notwithstanding  they  may  be- 
lieve from  the  evidence  that  Coffee  Street  was  a  frequently 
travelled  street  in  the  city  of  Talladega,  used  frequently  by 
foot  passengers,  but  not  by  travellers  in  vehicles,  and  not- 
withstanding these  facts  may  have  been  known  to  the  de- 
fendants and  their  employes,  this  is  not  sufficient  to  charge 
the  defendant  with  actual  notice  that  there  were  persons 
or  any  person  on  the  track  at  the  time  the  accident 
happened.  The  circumstances  of  this  case  are  not  sufficient 
to  cnarge  defendant  with  notice,  or  with  what  is  equivalent 
to  notice,  that  there  were  any  persons  on  the  track.  The 
fact  that  the  street  is  frequently  used  by  passengers  on  foot, 
which  is  known  to  defendant's  employees,  and  that  they  oc- 
casionally cross  and  recross  the  track  is  not  equivalent  to 
actual  notice,  under  the  circumstances  of  this  case,  to  de- 
fendants or  their  agents,  that  there  were  persons  or  any  per- 
son on  the  track,  at  the  time  the  accident  happened-  (8.) 
"The  court  charges  the  jury  that  if  you  believe  from  the 
evidence  that  the  engine  on  the  defendant's  track  was  being 
operated  at  a  speed  not  exceeding  eight  miles  per  hour  and 
that  the  bell  was  being  rung  from  the  time  the  engine  left 
West  street  until  it  passed  the  platform  where  the  accident 
happened,  your  verdict  must  be  for  the  defendant"  (9.) 
"The  court  charges  the  jury  that  they  will  consider  all  the 
testimony,  and  will  endeavor  to  arrive  at  the  truth  of  the 
matter,  as  revealed  to  them  from  the  mouth  of  the  witnesses, 
or  by  the  physical  facts  in  the  case,  and  by  all  the  circum- 
stances shown  by  the  testimony  in  the  case,  and  in  constru- 
ing the  evidence  they  must  adopt  the  evidence  which  seems 
to  them  most  reasonable,  and  they  must  reconcile  all  the 
evidence  if  they  can.  And  if  they  find  it  impracticable  to 
do  this,  positive  evidence  is  regarded  in  law  as  of  more  weight 
than  negative,  and  ordinarily  where  the  witness  testifies 
that  he  saw  the  train  or  heard  the  sounds,  his  testimony  is 
entitled  to  more  weight  than  the  person  who  stated  that  he 
did  not  see  or  that  he  did  not  hear.  If  from  the  testimony 
the  jury  are  reasonably  convinced  that  the  engine  was  run- 
ning at  a  speed  not  exceeding  eight  miles  per  liour  and  that 
the  bell  was  being  rung  from  West  street,  where  the  engine 
started,  to  the  platform,  where  the  accident  happened,  then 
the  verdict  must  be  in  favor  of  the  defendant."  (10.)  "The 
court  charges  the  jury  that  even  if  the  jury  should  find  that 
the  defendant  or  its  agents  failed  to  run  tne  engine  as  pre- 
scribed by  the  ordinance  of  the  city  of  Talladega,  within 
2e 
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eight  miles  per  hour,  and  failed  to  give  the  statutory  signals 
by  ringing  tne  bell  and  blowing  the  whistle,  while  passing 
through  Coffee  street,  this  would  be  but  'simple  negligence 
on  the  part  of  the  defendant,  and  notwithstanding  this,  if 
the  plaintiff  himself  was  negligent  in  entering  on  the  de- 
fendant's track,  without  stopping  and  looking  and  listening 
for  the  approach  of  a  train,  and  nis  negligence  contributed 
proximately  to  the  injuries  he  received,  he  can  not  recover." 
(11.)  "The  court  charges  the  jury  that  while  the  law  requires 
of  the  defendant  or  its  agents  reasonable  diligence  in  the 
operation  of  its  train,  it  also  requires  of  the  plaintiff  reason- 
able diligence  for  his  own  protection,  and  if  ne  entered  upon 
defendant's  track  at  a  time  when  his  vision  was  obscured  by 
the  steam  from  a  steam  drill,  when  by  walking  but  a  few 
steps  down  the  track  he  could  have  had  an  unobscured  view 
of  the  track  for  two  hundred  or  more  yards,  which  would 
have  insured  his  safety,  then  he  can  not  recover."  (12.)  "The 
court  charges  the  jury  that  it  is  not  unreasonable  that  the 
plaintiff  be  required  to  exercise  reasonable  diligence  for  his 
own  protection ;  every  one  is  bound  to  know  that  the  track 
of  the  railroad  company  is  a  known  place  of  danger,  and  foot 
passengers,  as  well  as  passengers  in  vehicles,  are  charged 
with  notice  of  this  fact,  and  when  crossing  or  attempting  to 
cross  a  railroad  track  are  required  to  stop  and  look  and  listen 
for  a  train  before  entering  upon  the  track ;  and  if  they  fail 
to  do  so,  and  receive  injuries  they  can  not  recover.  And  if 
the  view  of  the  track  is  obstructed,  or  if  the  noise  of  the  ap- 
proach of  the  train  is  deadened  by  other  noises  it  is  all  the 
more  incumbent  upon  the  plaintiff  to  be  careful  and  see 
that  the  crossing  is  free  from  danger.  If  his  view  is  ob- 
structed, and  if,  as  in  this  case,  by  taking  a  few  steps  the 
plaintiff  can  avoid  the  obstruction  or  get  a  clearer  view  of 
the  track,  for  such  a  distance  as  will  insure  his  safety,  he  is 

fuilty  of  such  negligence  in  failing  to  do  so  as  will  preclude 
is  recovery."  (13.)  "The  court  charges  the  jury  that  the 
plaintiff  had  no  right  to  walk  up  defendant's  track,  or  to 
stand  on  the  track,  and  if  the  evidence  in  this  case  shows 
that  at  the  time  the  injuries  were  received  the  plaintiff  was 
walking  up  defendant's  track  returning  to  his  place  of  busi- 
ness or  was  standing  upon  the  track  noticing  or  watching 
the  operation  of  the  steam  drill,  then  he  can  not  recover. 

The  plaintiff  requested  the  court  to  give  the  following 
written  charges,  and  separately  excepted  to  the  refusal  of  the 
court  to  give  each  of  them  as  asked :  (1.)  "If  the  jury  be- 
lieve from  the  evidence  that  Stringer  was  injured  by  the  de- 
fendant's engine  being  run  against  him,  and  throwing  him 
Vol.  zoiz. 
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against  the  timbers  of  the  platform  and  in  the  ditch  as  he 
-was  crossing  the  track,  and  tnat  just  before  he  went  on  the 
track,  and  when  in  three  or  four  feet  of  it,  he  stopped  and 
looked  down,  and  then  turned  and  looked  up,  the  track,  and 
that  there  was  no  engine  in  sight,  and  that  the  drill  was 
making  so  much  noise,  that  an  approaching  engine  could  not 
be  heard,  and  if  they  believe  from  the  evidence  that  he  had 
time  to  cross  and  would  have  crossed  the  track  safely  if  the 
engine  had  been  running  only  8  miles  an  hour  when  it  struck 
him,  then  the  jury  must  give  their  verdict  for  Stringer." 
(2.)  "To  run  a  train  at  a  high  rate  of  speed,  and  without 
signals  of  approach,  at  a  point  where  trainmen  have  rea- 
son to  believe  there  are  persons  in  exposed  positions  on 
the  track,  and  where  the  public  are  accustomed  to  pass 
on  the  track  with  such  frequency  and  in  such  numbers  (facts 
known  to  those  in  charge  of  the  train)  as  they  will  be  held 
to  a  knowledge  of  the  probable  consequences  of  running  at 
such  rate  without  warnings,  will  impute  to  them  reckless 
indifference,  and  will  render  their  employer  liable  for  injuries 
resulting  from  so  running  said  train,  and  notwithstanding 
there  was  negligence  on  the  part  of  the  person  injured  and 
no  fault  on  the  part  of  the  servants  after  they  saw  or  ought 
to  have  seen  him."  (5.)  "If  the  jury  believe  from  the  evi- 
dence that  Stringer  was  injured  by  being  run  against  by  de- 
fendant's engine  on  Coffee  street,  in  the  city  of  Talladega, 
while  passing  across  or  along  said  street,  at  a  point  where 
the  train-men  had  reason  to  believe  there  were  persons  in 
exposed  positions  on  the  track,  and  where  the  public  are 
wont  constantly  to  pass  on  the  track  in  large  numbers,  and 
where  there  was  a  public  warehouse  in  use  fronting  on  said 
street,  from  and  into  which  freight  was  loaded  and  unloaded 
across  the  track  on  which  the  engine  was  being  run,  that 
such  point  on  Coffee  street  was  in  a  populous  district  in  the 
city  of  Talladega,  and  at  such  point  there  was  at  that  time 
a  large  force  of  hands  engaged  in  putting  down  a  sewer  in 
said  street,  and  that  there  was  a  dense  cloud  of  steam  across 
said  street  which  could  not  be  seen  through,  and  that  these 
facts  were  known  to  those  in  charge  of  said  engine,  and  that 
such  facts  were  sufficient  to  give  those  in  charge  of  the  en- 
gine reason  to  believe  there  were  persons  in  exposed  posi- 
tions on  the  track,  and  that  when  tne  engine  struck  Stringer 
it  was  running  at  from  10  to  20  miles  an  hour,  and  that  the 
bell  was  not  being  rung  nor  the  whistle  blown,  and  that 
Stringer's  injuries  were  caused  by  the  running  of  said  engine 
at  such  rate  of  speed  without  warning,  then  such  persons  in 
charge  of  the  engine  are  held  in  law  to  a  knowledge  of  the 
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probable  consequences  of  so  running  without  warning  so  as 
to  impute  to  them  reckless  indifference,  which  renders  the 
defendants  liable  for  Stringer's  injuries,  and  they  are  liable 
notwithstanding  there  was  negligence  on  the  part  of  Stringer 
in  so  being  on  tne  track  and  no  fault  on  the  part  of  the  en- 
gineer and  fireman  after  they  saw,  or  ought  to  have  seen  him, 
and  the  jurj  should  render  a  verdict  for  Stringer."  (4) 
"When  a  railroad  runs  on  or  along  a  public  street  of  a  large 
city,  which  street  is  in  constant  use  by  the  citizens  and 
where  there  is  a  cotton  warehouse  which  fronts  on 
said  street,  and  into  and  from  which  all  kinds  of  freight 
is  constantly  being  loaded,  and  on  and  from  cars  left 
standing  on  another  track  on  the  other  side  from  the  ware- 
house of  such  railroad,  and  where  many  people  are  in  the 
habit  of  rightfully  being  in  exposed  conditions  on  such 
track  at  such  place,  and  where  these  facts  are  known  to 
those  in  charge  of  an  engine  running  on  such  track  at  such 
place,  it  is  wantonness,  recklessness  and  gross  negligence  to 
run  such  engine  at  the  rate  of  15  to  20  miles  an  hour  with- 
out ringing  the  bell  or  blowing  the  whistle,  and  if  one  of 
such  persons  on  the  track  is  injured  by  such  running  of  the 
engine,  he  is  entitled  to  recover  damages,  notwithstanding 
he  may  have  been  guilty  of  simple  negligence  by  being  on 
such  track."  (5.)  "If  the  jury  believe  from  the  evidence 
that  Stringer  was  hurt  by  being  run  against  and  thrown 
under  the  platform  by  defendant's  engine  while  he  was 
walking  on  the  track  on  Coffee  street,  and  that  immediately 
behind  Stringer  there  was  a  cloud  of  steam  about  15  or  20 
feet  high  and  the  same  width,  which  conld  not  be  seen 
through,  and  that  the  engine  ran  through  the  steam  at  about 
i2  to  ^0  miles  an  hour,  and  that  the  bell  was  not  being  rung 
nor  the  whistle  blown,  and  that  the  platform  was  used  in 
connection  with  Stringer  &  Jackson's  warehouse,  and  that 
they  were  constantly  engaged  in  loading  and  unloading 
freight  from  the  B.  &  A.  railroad  on  skids  across  the  de- 
fendant's track  to  and  across  the  platform,  and  that  that 
part  of  Coffee  street  was  a  public  street  in  constant  use  and 
that  a  great  many  people  travelled  it ;  then  it  was  gross 
negligence  to  so  run  the  engine,  and  the  jury  should  find 
their  verdict  for' Stringer,  if  they  so  believe  that  such  gross 
negligence  was  the  proximate  cause  of  his  injuries."  (7.)  "To 
run  a  train  at  a  high  rate  of  speed  and  without  signals  of 
approach  at  a  point  where  the  trainmen  have  reason  to  be- 
lieve there  are  persons  in  exposed  positions  on  the  track, 
and  where  the  public  are  accustomed  to  pass  on  the  track 
with  such  frequency  and  in  such  numbers,  and  where  there 
Vol.  xoix. 
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is  an  unguarded  crossing  in  a  populous  district  of  a  city 
(facts  known  to  those  in  cnarge  of  tne  train),  as  that  they  will 
ibe  held  to  a  knowledge  of  the  probable  consequences  of 
running  at  such  rate  without  warnings,  will  impute  to  them 
reckless  indifference  and  will  render  their  employer  liable 
for  injuries  resulting  from  so  running  such  train,  and  not- 
withstanding there  was  negligence  on  the  part  of  the  person 
injured  and  no  fault  on  the  part  of  the  servants  after  they 
saw  or  ought  to  have  seen  him."  (8.)  "If  the  jury  believe 
from  the  evidence  that  Stringer  was  injured  by  being  run 
against  by  the  defendant's  engine  on  Coffee  street,  in  the 
city  of  Talladega,  while  passing  across  or  along  said  street 
at  a  point  where  the  trainmen  had  reason  to  believe  there 
were  persons  in  exposed  positions  on  the  track,  and  where 
there  was  a  public  warehouse  in  use  fronting  on  said  street, 
from  and  into  which  freight  was  loaded  and  unloaded  across 
the  track  on  which  the  engine  was  being  run,  and  that  such 
point  on  Coffee  street  was  in  a  populous  district  of  the  city 
of  Talladega,  and  that  at  such  point  there  was  at  that  time 
a  force  of  hands  engaged  in  putting  down  a  sewer  in  said 
street,  and  that  there  was  a  dense  cloud  of  steam  across 
said  street  which  could  not  be  seen  through,  and  that  these 
facts  were  known  to  those  in  cha^rge  of  said  engine,  and  that 
such  facts  were  suflScient  to  give  those  in  charge  of  the  en- 
gine reason  to  believe  there  were  persons  in  exposed  posi- 
tions on  the  track,  and  that  when  the  engine  struck  Stringer 
it  was  running  at  from  10  to  20  miles  an  hour,  and  that  the 
bell  was  not  being  rung  nor  the  whistle  being  blown,  and 
that  Stringer's  injuries  were  caused  by  the  running  of  said 
engine  at  such  rate  of  speed  without  warnings,  then  such 
persons  in  charge  of  the  engine  are  held  in  law  to  a  knowl- 
edge of  the  probable  consequences  of  so  running  without 
warnings,  so  as  to  impute  to  them  reckless  indifference 
which  renders  the  defendant  liable  for  Stringer's  injuries, 
and  they  are  so  liable  notwithstanding  there  was  negligence 
on  the  part  of  Stringer  in  so  being  on  the  track  and  no  fault 
on  the  part  of  the  engineer  and  fireman  after  they  saw  or 
ought  to  have  discovered  any  thing  which  indicated  proba- 
ble danger  to  human  life,  ana  the  jury  should  render  a  ver- 
dict for  Stringer."  (9.)  "When  a  suit  is  brought  against  any 
corporation  it  can  not  be  permitted  to  deny  the  right  of  the 
person  suing  to  bring  and  maintain  his  suit  against  the  cor- 
poration by  the  name  in  which  it  keeps  its  books,  and  ac- 
counts, gives  receipts  and  takes  receipts  and  transacts  all 
of  its  other  business  and  by  which  it  is  generally  known." 
•  (10.)  "If  the  evidence  shows  to  the  satisfaction  of  the  jury 
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that  Stringer  was  injured  by  defendant's  engine  running 
against  him  upon  Coffee  street,  in  the  city  of  Talladega, 
under  such  circumstances  as  does  not  make  him  guilty  of 
contributory  negligence,  then  if  the  jury  believe  from  the 
evidence  that  if  the  bell  had  been  ringing  or  the  whistle 
blown  Stringer  would  have  heard  it  and  gotten  out  of  the 
way,  the  burden  is  on  the  defendant  to  prove  that  the  bell 
was  being  rung  or  the  whistle  blown,  and  if  the  testimony 
on  this  point  leaves  it  in  doubt  and  uncertainty  in  the  minds 
of  the  jurv  as  to  whether  or  not  the  bell  was  being  rung  or 
whistle  blown,  then  the  jury  should  find  for  Stringer." 

There  were  verdict  and  judgment  for  defendant,  and 
plaintiff  appeals,  and  assigns  as  error  the  rulings  of  the 
court  in  giving  and  refusing  the  several  charges  asked. 

Cecil  Browne,  for  appellant. — 1.  The  evidence  in  this 
case  did  not  warrant  the  giving  by  the  court  of  those 
charges  which  affirmed  that  there  was  no  evidence  of  either 
gross  negligence  or  wantonness  on  the  part  of  defendant's 
employees.  This,  under  the  circumstances  of  this  case,  was 
a  question  for  the  jury. —  Ga.  Pac.  R.  Co.  v.  Lee,  92  Ala.  262; 
3f.  d  E,  R.  Co.  V.  Stetvart,  91  Ala.  421;  Ga.  Pac.  R.  Co,  v. 
0' Shields,  90  Ala.  29;  L.  (It  N.  R.  R.  Co.  v.  Webb,  90  Ak 
192;  L.  (ft  N.  R.  R.  Co.  v.  Watson,  90  Ala,  68;  BentJey  r. 
Ga.  Pac.  R.  Co.,  86  Ala.  485;  Frazer,  AdinW.  v.  S  &  N.  Aki. 
R.  R.  Co.,  81  Ala.  199;  Beach  on  Con.  Neg.,  §  65.  2  De- 
fendant's charge  No.  1,  which  asserted  that  there  was  no 
evidence  of  any  "gross  negligence"  on  the  part  of  the  em- 
ployees of  defendants,  was  clearly  illegal.  Such  term  does 
not  necessarily  imply  that  degree  of  wantonness,  reckless- 
ness, and  indifference  which  would  avoid  the  defense  of 
contributory  negligence. — Carriiigton  v.  L.  dt  N.  R.  R.  Co., 
88  Ala.  477;  M.  dt  C.  R.  R.  Co.  v.  Womack,  84  Ala.  149; 
Lienkauf  v.  Morris,  66  Ala.  406 ;  BenUey's  Case,  supra.  3. 
Charge  No.  12  of  defendants'  charges  should  not  have  been 
^iven.  This  charge  using  the  words  "as  in  this  case,"  was 
m  effect  the  general  or  affirmative  charge.  Plaintiff,  after 
using  due  care,  had  the  right  to  rely  upon  a  compliance,  by 
those  in  charge  of  the  train,  with  the  law. — Lyman  v.  Boston 
dt  Maine  R.  Co.,  45  Am.  &  Eng.  E.  Cases,  167;  Piper  v.  C, 
M.  dt  St.  P.  R.  Co.,  Sup.  Ct.  Wis.  June  21,  1890 ;  News<m  v. 
N.  Y.  C.  R.  Co.,  29  N.  1.  383 ;  Thomas  v.  Ddaicare,  L.  dt  W. 
R.  R.  Co.,  8  Fed  Rep.  732;  Penn.  R.  R.  Co.  v.  Ogier,  35 
Penn.  St.  72;  Copley  v.  N.  H.  dt  N.  Co.,  136  Mass.  6; 
Beach  on  Con.  Neg.,  §  64.  4.  Charge  number  1,  asked  by 
plaintiff  should  have  been  given.  It  only  asserted  the  gen- 
YOL.  zoix. 
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era!  and  conceded  proposition  of  law  that  if  a  person  is  in- 
jured while  lawfully  crossing  a  railroad  track,  after  having 
stopped,  and  looked,  when  listening  could  be  of  no  avail, 
then  if  the  injury  is  proximatelv  caused  by  the  running  of 
the  train  at  an  unlawful  rate  of  speed,  such  person  should 
recover.  It  is  negligence  per  se  to  run  a  train  contrary  to 
reasonable  statutory  regulations. — L.  &  N.  R.  R,  Co,  v. 
Webb,  90  Ala.  185;  K  A.  &  B,  R.  R.  Co.  v,  Sampson,  91  Ala. 
565.  5.  The  court  erred  in  not  giving  charges  numbered  2, 
3,  4,  5,  7,  8,  asked  by  plaintiff.— (?a.  Fac.  R.  R.  Co.  v.  Le\ 
92  Ala.  262.  6.  Charge  numbered  10,  asked  by  plaintiff, 
was  free  from  error.  Code  of  Alabama,  §§  1144  and  1147. 
See  also  note  to  page  300,  Code ;  Leak  v.  Oa.  Fac.  R.  R.  Co., 
90  Ala.  163. 

Knox  &  Bowie,  contra. 

COLEMAN,  J. — The  action  is  in  case  to  recover  damages 
for  personal  injuries.  There  are  two  counts  in  the  com- 
plaint, the  first  averring  simple  negligence  as  the  cause  of 
the  injury,  and  the  second,  that  it  was  caused  "by  the  gross 
carelessness,  wantonness  or  recklessness,"  of  the  defendant. 
The  first  plea  of  the  defendant  presented  the  general  issue 
of  "  not  guilty."  The  second  plea,  that  of  contributory  neg- 
ligence on  the  part  of  plaintin.  No  question  is  reserved  as 
to  the  sufficiency  or  irregularity  of  any  of  the  pleadings. 

No  recoverv  could  be  nad  upon  the  second  count,  except 
upon  proof  that  defendant  was  guilty  of  having  wantonly 
inflicted  the  injury,  or  of  such  reckless  negligence,  as  to  be 
the  equivalent  of  having  wantonly  or  intentionally  inflicted 
the  wrong. 

The  place  where  the  injury  occurred  was  within  the  cor- 
porate limits  of  the  city  of  Talladega,  but  not  at  a  public 
crossing,  or  other  place  of  such  character,  or  under  such 
conditions,  as  that  defendants  were  chargeable  with  notice, 
in  the  absence  of  proof  of  actual  knowledge,  that  there 
were  persons  on  the  track  at  the  time  and  place  where  the 
injury  occurred,  or  a  knowledge  that  injury  would  result  as 
the  probable  consequences  of  any  mere  neglect  of  duty.-^ 
L.  &  N.  R.  R.  Co.  V.  Webb,  97  Ala.  308;  Oa,  Fac  R.  R.  Co. 
V.  Lee,  92  Ala.  262 ;  Anniaton  Fipe  Works  v.  Dickey,  93  Ala. 
420-1 ;  Cheuming  v.  Ensley  R.  R.  Co.,  93  Ala.  29.  The  de- 
fendants were  entitled  to  the  general  affirmative  charge 
upon  the  second  couni — L.  d:  N.  R.  R.  Co.  v.  Johnson, 
79  Ala.  436;  B.  M.  R.  R.  Co.  v.  Jacobs,  92  Ala.  192;  H.  A.  &  B. 
R.  R.  Co.  V.  Winn,  93  Ala.  308. 
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There  was  no  error  in  refusing  the  charges  requested  by 
plaintiffs,  which  were  predicated  on  the  assumption  that 
there  was  evidence  sufficient  to  authorize  a  finding  by  the 
jury  that  defendants  were  guilty  of  wanton  injury,  or  that 
reckless  negligence  which  is  its  equivalent,  and  which  would 
entitle  the  plaintiff  to  recover,  notwithstanding  he  may 
have  been  guilty  of  contributory  negligence. 

There,  was  no  error  in  refusing  charge  No.  2,  which  seems 
to  have  been  copied  from  the  opinion  in  the  Lee  Case, 
92  Ala.  262,  supra.  As  an  abstract  proposition  of  law  the 
charge  was  correct,  but  the  facts  of  the  case  did  not  admit 
of  the  application  of  the  principles  of  law  invoked,  and  to 
have  given  the  charge  probably  would  have  misled  the  jury. 

The  evidence  is  in  conflict  as  to  whether  the  defendant 
was  guilty  of  simple  negligence.  That  offered  by  the  de- 
fendant tended  to  show  due  observance  of  the  statute,  re- 
quiring signals  to  be  given  when  passing  through  cities  and 
towns,  and  city  ordinances,  regulating  signals  and  speed  of 
trains,  and  the  evidence  of  the  plaintiff  tended  to  show  that 
both  the  statute  law  and  city  ordinances  were  disregarded. 
The  weight  of  testimony  and  credibility  of  witnesses,  pre- 
sent questions  to  be  determined  solely  by  the  jury.  If  the 
jury  should  believe  the  testimony  of  the  defendant  on  the 
question  of  defendant's  negligence,  there  is  an  end  of  the 
case,  and  plaintiff  could  not  recover.  On  the  other  hand,  if 
the  jury  come  to  the  conclusion,  that  defendant  was  guilty 
of  negligence,  which  proximately  caused  the  injury,  then 
the  question  arises  as  to  whether  plaintiff  was  guilty  of 
proximate  contributory  negligence.  On  this  question  "the 
evidence  is  in  conflict.  The  evidence  of  the  defendant  tends 
to  show,  that  at  the  time  plaintiff  was  injured,  he  was  stand- 
ing on  the  track,  or  walking  along  the  track.  On  the  other 
hand  plaintiff  himself  testified,  that  he  was  attempting  to 
cross  the  track,  and  before  stepping  upon  the  track  he  both 
looked  and  listened.  That  towards  the  East,  he  could  see  up 
the  track  for  some  two  hundred  yards,  and  towards  the  West, 
he  could  see  over  forty  yards,  to  a  place  on  the  track  where 
a  jet  of  steam  from  a  drilling  machine,  was  thrown  u{>on  and 
across  the  line  of  track,  which  shut  off  any  further  vision  of 
the  track.  Plaintiff  further  testified  that  he  could  have 
heard  the  ringing  of  the  bell,  or  blowing  of  the  whistle,  if 
defendant  had  complied  with  the  statute,  requiring  signals 
to  be  given,  and  he  further  testified,  that  he  could  and 
would  nave  crossed  in  safety,  if  the  train  had  obeyed  the 
ordinance  of  the  city,  limiting  its  speed,  while  running  with- 
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in  its  corporate  limits.  Here  again  the  jury  must  deter- 
mine what  facts  are  true. 

At  the  place  where  the  plaiutifif  was  injured,  he  had  no 
right  to  stand  upon  defendant's  track,  or  walk  along  the 
track.  His  only  right  was  the  right  of  crossing.  If  he  was 
standing  on  the  track  or  walking  along  it,  he  was  a  tress- 
passer. If  he  was  merely  crossing  the  track,  a  right  he 
undoubtedly  had  in  the  transaction  of  business,  and  had 
exercised  due  caution,  had  looked  and  listened  and  thus 
assured  himself  he  could  with  safety  venture  across,  and 
while  in  the  exercise  of  the  right  to  cross,  was  injured  by 
the  negligence  of  the  defendant,  the  plaintiflf  would  be  en- 
titled td  recover.  This  is  the  lule  as  declared  in  the  case 
of  Qlma  t\  Mem.  dt  Char.  R.  R.  Co.,  94  Ala.  587,  and  we 
think  it  a  sound  rule,  and  adhere  to  it. 

It  is  contended  that  plaintiff  ought  to  have  gone  on  the 
west  side  of  the  steam  jet  so  that  he  could  have  seen  along 
the  track  in  that  direction  a  sufficient  distance  to  have  made 
sure  that  he  could  cross  with  safety.  The  soundness  of  this 
contention,  depends  upon  the  credibility  of  other  evidence 
in  the  case.  If,  as  testified  to  for  plaintiff,  the  passenger 
train  from  the  East  was  momentarily  expected,  and,  accor- 
ding to  schedule  of  time,  none  was  expected  from  the  West, 
and  he  had  no  information  that  the  freight  train  from  the 
West  was  delayed,  and  plaintiff  took  the  j)recaution  to  at- 
tempt a  crossing  far  enough  on  the  east  side  of  the  jet,  at 
a  point  where  he  could  see  the  passenger  if  it  was  approach- 
ing, and  far  enough  away  from  the  jet  of  steam  to  safely 
cross,  if  the  train-men  complied  with  the  statute  and  city 
ordinances,  as  to  speed  and  warnings,  and  he  both  looked 
and  listened  for  approaching  trains,  and  neither  stood  upon 
the  track,  nor  walked  along  the  track,  but  across  the  track 
only,  then  it  could  not  be  said  he  was  guilty  of 
contributory  negligence,  which  proximately  contribu- 
ted to  his  injury;  and  if  defendant  was  guilty  of  negli- 
gence in  running  at  an  unauthorized  rate  of  speed  or  failed 
to  give  the  proper  signals  or  warning,  aud  its  neglect  in 
these  respects  caused  the  injury,  then  plaintiff*  would  be 
entitled  to  recover.  The  rules  of  law  and  city  ordinances, 
regulating  warnings  and  speed  in  cities  and  towns,  were  in- 
tended to  prevent  the  infliction  of  injuries  in  such  and  simi- 
lar cases. 

On  the  other  hand,  if  plaintiff  was  standing  on  the  track, 
or  walking  along  the  track,  and,  while  thus  unlawfully  using 
defendant's  right  of  way,  was  injured,  he  could  not  recover, 
although  defendant  may  have  been  guilty  of  negligence  in 


Digitized  by  VjOOQiC 


410  SUPEEME  COUBT  [Nov.  Term, 

[Strioger  v.  Alabama  Mineral  R.  R.  Co.  et  al.] 

the  failure  io  give  warnings  of  its  approach,  or  to  comply 
with  the  rate  of  speed  fixed  by  the  orainance  of  the  city. 

The  evidence  shows  without  conflict,  that  defendants  were 
not  derelict  in  dutv  after  a  knowledge  of  plaintiff's  peril. 
The  words  "gross,*  "reckless,"  when  applied  to  "negligence," 
per  86  have  no  legal  significance  which  import  other  than 
simple  negligence  or  a  want  of  due  care. — K,  C.  M.  dt  B. 
Railroad  Co.  v.  Croker,  95  Ala,  412 ;  11  So.  Eep.  262  ;  L.  & 
K  R.  i?.  Co,  V.  Barker,  96  A.la.  435 ;  11  So.  Rep.  453. 

Our  decisions  recognize  but  two  grades  of  negligence,  if 
indeed  one  strictly  and  technically  speaking  can  be  regarded 
as  negligence.  There  is  simple  negligence,  or  want  of  due 
care,  which,  when  it  is  the  proximate  cause  of  injury,  will 
support  an  action  and  authorize  a  recovery,  the  party  in- 
jured, not  being  guilty  of  contributory  negligence.  Then 
there  may  be  such  reckless  or  wanton  disregard  of  probable 
consequence,  known  to  the  person  guilty  of  the  wrong,  or 
under  circumstances  that  knowledge  of  the  probable  con- 
sequences of  his  wrong  doing  will  be  imputea  to  the  wrong 
doer,  as  to  be  the  equivalent  of  a  willful  and  intentional  in- 
jury, or  there  may  be  a  negligent  omission  of  preventive 
effort,  after  knowledge  of  danger.  Proof  of  the  latter  charac- 
ter of  negligence,  will  authorize  a  recovery  although  the 
party  injured  may  have  been  guilty  of  contributory  negli- 
gence, unless  the  contributory  negligence  on  his  part  is  of 
the  same  character  as  that  of  which  the  defendant  was 
guilty,  in  which  event,  he  would  not  be  entitled  to  a  verdict 
The  law  as  declared  in  the  head  notes  of  Enaley  R,  R,  Co. 
V.  Chewnhxg,  93  Ala.  24,  is  correct,  but  the  definition  of  the 
term  "gross  negligence,"  therein  given  is  not  found  in  the 
text  of  the  opinion,  and  is  not  to  be  received  as  a  universally 
correct  legal  definition  of  the  phrase.  16  Am.  &  Eng.  Encyc 
of  Law,  pp.  426-7,  §  16. 

In  some  of  the  charges  given  at  the  request  of  the  de- 
fendant, the  word  "gross,"  was  used  in  the  sense  of  "will- 
ful" or  "wanton,"  and  in  this  respect  the  court  erred 
Charge  No.  9,  given  for  defendant,  in  which  a  rule  as  to 
positive  and  negative  testimony  is  laid  down  was  perhaps 
misleading,  in  not  predicating  equal  means  of  knowledge, 
and  the  credibility  of  the  witnesses,  but  there  is  no  error 
in  giving  the  charge,  which  would  require  a  reversal  for 
this  cause.     Ensley  R,  R,  Co.  v.  Chewning,  93  Ala.  31.     . 

We  believe  we  have  considered  every  (]|ue8tion  raised 
by  the  record,  or  which  can  possibly  arise  on  another 
trial. 

Reversed  and  remanded. 

Vol.  xoix. 


Digitized  by  VjOOQiC 


1892.:  OP  ALABAMA.  411 

[Fuller  V.  Whitlock.] 


1  99    411 

106  aos 

Fuller  V.  U  hitlock.  |iUi 

BUI  in  Equity  to  erijoin  Sale  under  Execution, 

1.  Emdence  of  intention  not  admissible;  objection  thereto  may  be 
waived. — Evidence  of  one's  intention  is  tiot  admissible ;  but  where  in- 
tention is  the  fact  to  be  ascertained,  the  objection  to  proving  it  by  the 
testimony  of  the  person  himself  may  be  waived,  and  when  so  proven 
the  evidence  is  legal  and  relevant 

2.  Homestead  exemption ;  abandonment, — Temporary  absence  from 
a  homestead  for  less  than  12  months  is  not  an  abandonment,  so  long 
as  there  exists  in  the  owner  the  animus  reveriendi, 

3.  5^awi«.— When,  after  a  claim  of  homestead  exemption  has  been 
duly  made  and  filed,  the  owner  during  a  temporary  absence  leases  the 
premises  for  a  period  less  than  one  year,  his  right  to  such  exemption 
is  not  forfeited,  provided  the  animus  rerertendi  continued  to  exist ; 
and  a  sale  of  the  premises  within  12  months  from  the  time  of  his  leav- 
ing is  a  conveyance  of  the  homestead. 

4.  Sam^  ;  sale  of,  can  not  be  impeached  by  creditors. — A  sale  of  prop-- 
erty,  exempt  as  a  homestead,  can  not  be  impeached  by  creditors,  and 
this,  notwithstanding  the  sale  may  have  been  fraudulent,  and  made 
to  hinder,  delay  or  defraud  the  creditors. 

5.  Res  inter  alios  acta  —Proceedings  in  a  contest  of  a  homestead 
exemption  between  an  execution  creditor  and  his  debtor,  are  res  inter 
alios  acta  as  to  the  debtor's  grantee,  who  files  a  bill  to  enjoin  a  sale 
under  the  execution. 

Appeal  from  Chancery  Court  of  Cullman. 

Heard  before  the  Hon.  Thos.  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellant,  Mrs.  E.  L. 
Fuller  against  the  appellees ;  and  sought  to  enjoin  the  sale 
of  a  portion  of  a  lot  which  she  had  purchased,  and  to  quiet 
her  title  thereto.  The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion.  Upon  the  submission  of  the  cause, 
on  pleadings  and  proof,  the  chancellor  decreed  that  the  com- 
plainant was  not  entitled  to  the  relief  prayed,  and  ordered 
the  temporary  injunction  dissolved,  and  dismissed  the  bill. 
Complainant  appeals,  and  assigns  as  error  the  final  decree 
of  the  chancellor. 

BoBEBT  C.  Brickell  and  George  H.  Parker,  for  appellant. — 
After  the  declaration  and  claim  of  homestead  has  been  duly 
made  and  filed,  a  temporary  quitting  of  the  homestead  for  a 
period  of  not  more  than  12  months  at  any  one  time,  is  not 
an  abandonment— Code  of  1876,  §  2843 ;  Code  of  1886,  §  2539; 
Hines  v.  Duncan,  79  Ala.  112.     The  evidence  in  this  case 
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shows  that  the  leaving  of  the  homestead  was  temporary, 
with  the  intention  to  return  to  ii  Property  which  is  exempt 
from  sale  as  a  homestead  can  be  sold  and  conveyed  at  any 
time,  and  of  such  sale  the  creditors  of  the  grantor  can  not 
complain. — Clark  v.  Spencer,  75  Ala.  57;  Alley  v.  Daniel^  75 
Ala.  403;  Fellows  v,  Lewis,  65  Ala.  343;  Lehman  v.  Brya*», 
67  Ala.  558;  Wright  v.  Smith,  66  Ala.  514;  Bines  v,  Duncan, 
79  Ala.  112;  Thompson  on  Homestead,  §§  404-12,  435. 
While  it  is  not  competent  for  a  witness  to  testify  as  to  his 
intention,  an  objection  as  to  such  testimony  may  be  waived, 
and  when  so  wjiived  the  evidence  is  legal  and  relevant — 
Shuite  V.  Thompfion,  15  Wall.  160;  1  Index  Dig.  U.  S.  Sup. 
Ct.  Eep.  p.  149,  §§  1520,  1529.  The  proceedings  in  the  con- 
test of  exemption  between  Whitlock  and  Beckert  are  res  titter 
alios  acta  as  to  the  complainant  in  this  case. 

HEAD  J. — In  1882,  Chas.  A.  Beckert  owned  and  occupied, 
as  his  homestead,  lot  403,  in  the  town  of  Cullman,  Ala.  In 
March  of  that  year  he  removed  from  Cullman  to  Decatur, 
Ala.,  and  was  there  engaged  in  the  service  of  the  United 
States.  On  October  30th,  1882,  he  and  his  wife  conveyed 
the  lot  by  deed  to  H.  P.  Mclntire  for  the  recited  considera- 
tion of  1500.00.  On  April  20th,  1883,  Mclntire  conveyed  the 
lot  by  deed  to  Mrs.  Ida  M.  Beckert,  who  was  the  wife  of  said 
Charles  A.,  for  the  recited  consideration  of  $500.00.  On 
November  16,  1886,  Mrs.  Beckert  and  her  husband,  the  said 
Charles  A.,  conveyed  by  deed  to  the  complainant,  Mrs.  E.  L. 
Fuller,  a  part  of  said  lot,  for  the  recited  consideration  of 
$400.00,  and  Mrs.  Fuller  went  into  immediate  possession  and 
occupation  of  the  part  so  purchased,  and  so  continued  up  to 
the  nling  of  this  bill.  In  November,  1881,  the  appellee, 
W.  L.  Whitlock,  obtained  a  judgment  in  the  Circuit  Court 
of  Cullman  County,  against  said  Charles  A.  Beckert  for  the 
sum  of  $437.60  and  costs,  upon  which  execution  regularly 
issued,  on  December  23d,  18ol,  to  the  sheriff  of  that  county, 
and  thereafter  other  executions  were  regularly  issued,  with- 
out the  lapse  of  a  term,  until  November,  1883,  when  one  was 
issued  and  levied  by  the  sheriff  on  the  said  lot  number  403, 
as  the  property  of  the  defendant  therein,  the  said  Charles 
A.  Beckert.  On  November  27,  1877,  Beckert,  who  then 
owned  and  actually  occupied  the  lot  as  his  homestead,  made 
his  declaration,  in  writing,  verified  by  his  oath  and  signed 
by  him,  wherein  he  described  the  said  lot  and  claimed  the 
same  as  his  homestead,  and  as  exempt  from  levy  and  sale, 
under  execution  or  other  process  for  the  collection  of  debt, 
and  filed  the  same  in  the  office  of  the  judge  of  probate  of 
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Calhoan  County  for  record;  and  on  the  7th  day  of  Dacem- 
ber  1877,  tha  samB  was  duly  recorded.  Again  on  the  28th 
day  of  February,  1882,  he  made  and  filed  and  had  recorded, 
in  the  same  office,  another  and  similar  declaration  and  claim 
of  homestead  in.  and  to  said  lot.  Whitlock,  the  plaintiflf  in 
execution,  contested  these  claims  of  exemption  by  affidavit 
duly  made,  under  the  statute,  and  the  matter  of  the  contest 
depended  in  court  until  May  1,  1887,  when  upon  trial  in  the 
Circuit  Court,  judgment  was  rendered  in  favor  of  the  plain- 
tiff, Whitlock,  condemning  the  lot  to  the  satisfaction  of  the 
execution ;  which  judgment  it  seems,  was  subsequently  af- 
firmed by  this  court  on  appeal. — Beckert  v.  WhitJocl\  83  Ala. 
123.  Thereafter,  on  the  Ifth  day  of  January,  1888,  an  order 
of  sale  and  a  fieri  facias  issued  on  said  judgment  to  the 
sheriff  of  said  county,  who  levied  the  latter  on  said  lot,  and 
was  proceeding  to  advertise  and  sell  the  same  under  the 
processes  in  his  hands,  when  this  bill  was  filed  by  Mrs. 
Fuller  to  enjoin  the  sale  of  that  portion  of  the  lot  she  had 
purchased,  and  to  protect  and  quiet  her  title  to  the  same. 
At  no  time  prior  to  the  sale  and  conveyance  of  the  lot  to 
Mclntire,  on  Oct.  30,  1882,  nor  at  that  time,  was  it  worth 
more  than  two  thousand  dollars,  the  limit  of  value  allowed 
under  our  homestead  laws. 

The  case  presents  but  a  single  question.  Was  the  lot  in 
question  still  the  homestead  oi  Charles  A.  Beckert  when  he 
conveyed  it  to  Mclntire,  or  had  he,  theretofore,  abandoned  it 
as  a  homestead?  It  is  not  denied  that  he  actually  occupied 
it  as  the  home  of  himself  and  family  up  to  March,  1882,  and 
that  during  that  month,  he  left  the  place  and  went  to  De- 
catur and  engaged,  as  a  ganger,  in  the  service  of  the  United 
States.  Section  2843  of  the  Code  of  187(5,  which  was  in  force 
at  the  time  of  these  transactions,  reads  as  follows  :  *^  When 
a  person  has  a  right  of  homestead  under  this  chapter,  or 
any  other  section  relating  to  exemptions,  a  temporary  quit- 
ting or  leasing  the  same  for  a  period  W  not  more  than 
twelve  months,  at  any  time,  shall  not  be  deemed  to  be  an 
abandonment  of  it  as'  his  homestead ;  but  if  he  shall  make 
and  file  the  declaration  and  claim,  as  herein  provided,  it 
shall  remain  subject  to  same  right  of  homestead  as  if  he 
had  continued  in  the  actual  occupancy  thereof."  It  is  shown 
without  dispute  that  Beckert  did  not  lease  the  place  for  a 
period  of  more  than  twelve  months,  but  on  the  contrary 
that  he  rented  a  part  only  of  the  house  to  a  tenant,  by  the 
month,  and  kept  his  furniture  and  effects  in  another  part  of 
the  house.  It  is  shown  also  that  h&  had  not  been  absent  from 
the  place  as  long  as  twelve  months  ^hen  he  sold  to  Mclntire. 
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The  question  then  arises,  was  his  quitting  the  premises 
temporary  ctr  permanent,  which  means,  did  he  quit  with  the 
intention  of  returning,  within  twelve  months,  and  again  oc- 
cupying the  place  as  a  home,  or  did  he  intend  his  removal  to 
be  permanent,  or  to  extend  beyond  a  year?  The  respondents 
have  relieved  this  question  of  diflficulty  by  taking  and  intro- 
ducing the  depositions  of  Mr.  and  Mrs.  Beckert,  which  is 
practically  the  only  testimony,  in  their  behalf,  touching  the 
question.  Directly  responsive  to  interrogatories  propounded 
by  respondents,  Charles  A-  Beckert  testified  as  follows  :  "I 
did  not  abandon  my  homestead  rights  in  that  lot  until  the 
last  portion  of  it  was  sold  to  H.  P.  Mclntire  by  me.  When 
I  left  Cullman  in  May,  1882,  I  went  to  Decatur,  Ala.,  iu  the 
service  of  the  U.  S.  Government.  I  said  that  I  should  always 
consider  Cullman  my  home.  I  rented  a  part  of  the  lot  con- 
taining the  house  to  Otto  Cullman.  I  rented  to  him  by  the 
month.  I  lived  in  Decatur  something  over  a  year,  but  was 
preparing  my  house  in  Cullman  for  a  residence  and  re-occu- 
pation  during  that  time.'*  And  on  cross-examination  be 
testified :  "I  did  regard  said  lot  as  my  home,  and  did  have 
some  property  in  the  house  even  until  after  the  sale  to  H. 
P.  Mclntire.  I  did  say  when  I  went  to  Decatur  in  May, 
1882,  that  I  was  going  to  stay  there  temporarily,  and  I  con- 
sidered Cullman  my  home.  1  do  not  remember  now  whether 
I  so  stated  to  Mr.  Armbenster  or  not.  It  was  my  intention 
to  return  to  Cullman  as' shown  by  my  return.  I  did  so 
swear  on  the  trial  of  the  contest  of  exemptions  in  the  Cir- 
cuit Court  of  Cullman  County."  And  Mrs.  Beckert,  re- 
sponding to  the  respondent's  interrogatories,  testified  as 
follows  :  *'He  did  not  abandon  his  homestead  on  said  lot.  He 
said  that  he  should  consider  Cullman  as  his  home,  and  would 
return  there.  The  reason  of  his  moving  from  said  property 
in  Cullman  is  a  private  family  matter  and  not  connected 
with  this  suit.  The  part  of  the  lot  containing  the  house 
was  rented  to  Otto  Cullman.  I  do  not  know  for  what  length 
of  time  it  was  rented.  He  lived  in  Decatur,  Ala.,  over  a  year 
in  the  service  of  the  U.  S.  Government,  but  during  the 
latter  part  of  the  time  he  was  preparing  the  house  in  Cull- 
man for  occupancy  as  a  residence. '  S.  L.  Fuller,  who  was 
examined  by  complainant,  testified  :  "On  the  30th  October, 
1882,  he"  idharles  A.  Beckert)  "was  also  in  possession"  (of 
the  lot  in  question)  "holding  and  using  it  as  his  homestead, 
occupying  a  portion  of  it  with  his  household  goods  and 
William  Emnel  occupying  another  part  of  said  lot  as  the 
tenant  of  said  Beckert  1  know  that  he  occupied  it  as  such 
tenant  for  he  was  my  bar  keeper  at  the  time.  On  or  about 
Vol.  xcix. 
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this  date  Cbas.  A  Beckert  told  me  in  person  that  he  claimed 
said  lot  as  his  homestead,  that  he  had  only  left  it  tempo- 
rarily, and  was  at  the  time  having  some  repairs  put  on  the 
same,  "i  •  •  On  or  about  March  18,  lb82,  Chas.  A. 
Beckert  got  married  and  left  the  same  night  on  a  wedding 
trip  to  Decatur,  and  on  account  of  some  trouble  with  his 
grown  children  growing  out  of  said  marriage,  he  remained 
there  some  days  and  while  there,  received  nie  appointment 
of  United  States  ganger,  and  remained  at  Decatur  for  some 
time  in  that  business,  living  in  the  house  of  Mr.  C.  C. 
Sheets,  or  kept  house  for  him,  after  which  he  returned  to 
Cullman  and  occupied  the  house  and  lot  in  question."  Mrs. 
Fuller's  testimony  corroborated  that  of  her  husband,  S.  L. 
Fuller,  above  stated.  What  we  have  stated  is  practically  all 
the  evidence  shedding  light  on  the  question  under  consider- 
ation. We  have  seen  the  respondents  themselves  introduced 
the  emphatic  testimony  of  Beckert  and  his  wife  as  to  the 
former's  intention  when  he  left  the  place  and  went  to  De- 
catur. It  is  true,  under  our  rulings,  that  evidence  of  one's 
intention  is  not  admissible  against  the  objection  of  the  party 
against  whom  it  is  sought  to  be  introduced,  the  rule  being 
that  intention  must  be  established  as  an  inference  from  the 
conduct  of  the  party  and  the  circumstances  surrounding 
him.  It  seems  that  nearly  all  the  States  of  the  Union  hold 
the  contrary  doctrine.  For  a  full  discussion  of  the  subject, 
see  note  to  Gardon  v.  Woodward,  21  Am.  St.  Rep.  310.  But 
whether  our  rule  be  the  better  one  or  not,  we  have  no 
doubt  that  where  intention  is  the  fact  to  be  ascertained,  ob- 
jection to  this  mode  of  proving  it  may  be  waived,  and  the 
evidence,  when  so  introduced,  is  legal  and  relevant.  Taking 
this  case,  then,  in  the  condition  we  find  it,  we  are  forced  to 
conclude  that  Beckert  did  not  intend  to  abandon  and  forfeit 
his  homestead,  and  that  his  quitting  the  premises  waR  tem- 
porary within  the  meaning  of  the  statute.  Such  being  the 
case  the  lot  continued  to  be  his  homestead  until  he  sold  and 
conveyed  it  to  Mclntire  in  October,  1882. 

It  is  immaterial  to  inquire  whether  that  sale  was  made 
with  the  intent  to  hinder,  delay  or  defraud  creditors. 
Being  exempt  from  the  payment  of  debts,  the  owner  could 
make  any  disposition  of  it  he  chose,  and  creditors  could  not 
complain.  This  is  the  well  settled  doctrine  of  this  court. — 
Fellows  V.  Lewis,  65  Ala.  343 ;  Lehman  v.  Bryan,  67  Ala.  c58  ; 
WngU  V.  Smith,  66  Ala.  514 ;  Alley  v.  Daniel,  75  Ala.  403 ; 
nines  v.  Duncan,  79  Ala.  112  ;  Clark  v.  Spencer,  75  Ala.  49, 
and  cases  there  cited.  Besides,  if  the  property  was  subject 
to  levy  and  sale  at  all,  the  lien  of  Whitlock's  execution  was 
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in  full  force  at  the  time  of  the  sale  to  Mclntire,  and  was 
thereafter  preserveti  down  to  the  filing  of  this  bill.  That 
lien,  if  it  had  existed,  was  all  efficient  to  protect  the  rights 
of  Whitlock,  without  considering  the  question  of  fraud. 
But  the  propertj^  was  the  homestead  of  the  debtor,  and 
there  was  neither  execution  lien  upon  it,  nor  right  in  any 
creditor  to  attack  its  sale  as  fraudulent. 

It  is  obvious  that  the  judicial  proceedings  in  the  matter 
of  the  contest  of  the  claim  of  exemptions  were  res  inter 
alios  acta  as  to  the  complaint. — Beckert  v,  Wkitiock,  83 
Ala.  123. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree 
will  be  here  rendered  granting  the  relief  prayed  by  the  bill. 

Reversed  and  rendered. 


Im  519 


99    410 
144    670 


Jasper  I'rust  Co.  v.  K.  C.^  M.  &  B. 
R.  R.  Co. 

and 

Southern    Express    Co.  v.    Jasper 
Trust  Co. 

Action,  to  recover  Damages  for  the  False  Issue  of  a  Bill  of  Lad- 
ing bff  a  Rai frond  Company;  and  to  recover  Damages  from 
on  Exprss  Company  for  Failing  to  deliver  Money, 

1.  Bill  of  lading;  right  of  bona  fide  purchaser. — A  bona  fide  purchaser 
of  a  false  bill  of  lading  from  the  person  to  whom  it  was  issued  by  a 
railroad  company's  agent,  may  hold  the  company  liable  to  the  extent 
of  advances  made  by  him  on  such  bill  of  lading,  under  section  1179 
of  the  Code  of  1886. 

2.  Same;  estoppel  of  carrier. — As  between  a  railroad  company  issu- 
ing'a  bill  of  lading,  regular  on  its  face,  and  one  who  shows  himself 
to  be  the  bona  fide  transferee  or  purchaser  of  the  bill  of  lading,  the 
corporation  is  estopped  from  denying  that  it  received  and  holds  the 
cotton  specified  in  such  receipt. 

3.  False  issue  of  bill  of  ladinfj  by  agent  of  railroad  Company;  inquiry 
necessary  by  endorsee.  —Vi ben  a  railroad  company's  agent  issues  a  bill 
of  lading  to  a  fictitious  firm,  for  goods  never  received,  and  endorses 
it  in  the  name  of  said  firm,  the  endorsee  is  put  upon  inquiry  concern- 
ing the  endorsin<.{  firm ;  and  failing  to  inform  himself  as  to  whether 
there  was  such  a  firm,  and  not  obtaining  the  endorsement  from  the 
firm  to  whom  the  bill  of  lading  was  issued,  he  can  not  recover  dam- 
ages from  the  railroad  company  under  section  L179  of  the  Code  of  1880. 

Vol.  xoix. 
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4.  Express  company;  embezzlement  by  agent. — Where,  through  fraud 
or  false  pretefises  of  the  agent  of  an  express  company,  one  is  induced 
to  deliver  money  to  such  express  company  to  be  carried  and  delivered 
by  it  to  a  fictitious  firm,  and  the  express  company  receives,  gives  its 
receipt  for  the  money,  carries  it  to  the  place  of  destination,  and  de- 
livers it  to  such  agent,  who  embezzles  the  money,  the  sender  can  re- 
cover the  amount  from  the  express  company. 

Appeals  from  the  Circuit  Court  of  Walker. 

Tried  before  the  Hon.  James  B.  Head. 

The  causes  of  action  in  each  of  these  two  cases  arose  out 
of  the  same  transaction,  and  being  so  intimately  connected 
they  were  submitted  and  considered  together. 

In  the  first  case,  the  Jasper  Trust  Co.  sued  the  Kansas 
City,  Memphis  &  Birmingham  Railroad  Company,  to  recover 
damages  alleged  to  have  been  suffered  by  the  plaintiff  by 
reason  of  the  alleged  issue  of  a  fraudulent  bill  of  lading  by 
an  agent  of  the  said  railroad  company ;  said  bill  of  lading 
acknowledging  the  receipt  of  30  bales  of  cotton,  on  the  faith 
of  which  receipt  and  acknowledgment,  expressed  in  the  bill 
of  lading,  the  plaintiff  advanced  the  amount  for  which  the 
action  was  brought,  when,  as  a  matter  of  fact,  no  cotton  was 
received  by  the  defendant.  In  this  case  there  was  judgment 
for  the  defendant,  and  plaintiff  appeals.  In  the  second  case, 
the  Jasper  Trust  Company  sued  tne  Southern  Express  Com- 
pany for  the  failure  to  deliver  a  package  of  money  to  R.  H. 
oandford  &  Co.  There  was  judgment  in  this  case  for  the 
plaintiff,  and  defendant  appeals.  Both  of  the  judgments  are 
affirmed  in  this  court. 

The  facts  in  each  case  are  sufficiently  stated  in  the  opinion. 
In  the  case  against  the  Kansas  City,  Memphis  &  Birming- 
ham Bailroad  Company,  the  defendant,  after  the  introduction 
of  all  the  evidence,  requested  the  court,  in  writing,  to  give 
the  general  affirmative  charge  in  its  behalf.  The  court  gave 
this  charge,  and  the  plaintiff  duly  excepted. 

In  the  case  against  the  Southern  Express  Company  the 
complaint  contained  two  counts.  The  first  seeks  to  recover 
for  tne  failure  of  the  defendant  to  deliver  the  certain  moneys 
sued  for,  which  were  delivered  to  it  as  a  common  carrier  to 
be  delivered  to  R.  H.  Sandford  &  Co.  The  second  count 
claims  the  same  sum  for  money  had  and  received. 

Upon  the  introduction  of  all  the  testimony,  the  court, 
among  other  things,  instructed  the  jury  as  follows :  "If  D. 
R.  Sandford,  being  the  agent  of  the  railroad  company,  made 
out  and  signed  the  bill  of  lading  in  question  for  the  purpose 
of  defrauding  or  imposing  on  plaintiff,  without  having  any 
cotton  for  shipment  thereunder  or  expecting  to  have  any, 
but  that  the  bill  of  lading  was  spurious  and  fraudulent,  and 
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if  D.  E.  Sandford  fraudulently  procured  plaintiflF  to  ship  the 
money  to  E.  H.  Sandford  &  Co.,  and  if  D.  E  Sandford,  as 
agent  of  defendant,  received  the  money,  it  was  his  duty  as 
a^ent  of  defendant  to  hold  the  money  when  it  came  into  his 
hands  as  agent  of  the  Express  Company  for  the  use  of  plain- 
tiff, and  if  he  failed  to  do  so  the  defendant  is  liable  in  this 
action."  The  defendant  excepted  to  this  portion  of  the 
court's  general  charge,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following  charges  requested 
by  it :  (1.)  "It  was  the  duty  of  the  Jasper  Trust  Company 
to  ascertain  with  whom  it  dealt,  and  in  shipping  money  to 
E.  H.  Sandford  &  Co.,  at  their  request,  it  was  the  duty  of ' 
the  Jasper  Trust  Co.  to  ascertain  with  whom  it  dealt,  and 
who  E.  H.  Sandford  &  Co.  was,  and  if  by  failure  to  make  such 
proper  and  necessary  enquiries  the  money  was  delivered  to 
a  fictitious  firm,  then  the  plaintiff  has  no  right  to  a  verdict" 
^2.)  "If  the  jur\'  believe  from  the  evidence  that  D.  E.  Sand- 
tord,  or  D.  &.  Sandford  and  his  brother  composed  the  firm 
of  E  H.  Sandford  &  Company,  and  if  the  jury  further  be- 
lieve that  the  money  was  delivered  to  D.  E  Sandford  for  E. 
H.  Sandford  &  Co.,  then  the  Jasper  Trust  Co.  is  not  entitled 
to  a  verdict"  (3.)  "The  burden  of  proving  that  the  money 
was  not  delivered  to  E.  H.  Sandford  &  Co.  is  on  the  plainti^, 
and  if  the  plaintiff,  the  Jasper  Trust  Company,  has  failed  to 
prove  that  the  money  was  not  paid  over  or  delivered  to  R 
H.  Sandford  &  Co.,  the  verdict  must  be  in  favor  of  the 
Southern  Express  Co."  (4.)  "If  D.  E.  Sandford,  under  the 
name  of  E.  H.  Sandford  &  Co.,  wrote  the  Jasper  Trust  Ca 
to  send  the  money,  and  Jasper  Trust  Co.  sent  the  money  to 
E.  H.  Sandford  &  Co.,  and  D.  E.  Sandford  received  the 
money  from  the  Express  Co.,  then  the  Express  Co.  is  not 
liable."  (5.)  "If  the  jury  believe  the  evidence  they  must  find 
a  verdict  in  favor  of  the  defendant,  the  Express  Company." 

Coleman  &  Sowell,  for  Jasper  Trust  Company,  cited, 
Bank  of  Batavia  v,  N.  7.,  L.  E.  &  W,  B.  Co.,  106  N.  Y.  195 ; 
Savings  Bank  v.  A,  T.  &  S.  F.  B.  B.  Co.,  20  Kansas  519 ; 
SioiLX  City  &  Pa.  B.  B,  Co.  v.  First  National  Bank  of  Free- 
mxmt,  10  Nebraska,  556;  Brooke  v.  N.  7.,  L.  E.  &  W.  B.  Co., 
108  Penn  St  529  ;  St.  Louis  and  Iron  Mountain  B.  B.  Co.  v. 
Lamed,  103  111.  293;  Belyea  v.  New  Haven  B.  M.  Co.  42 
Conn.  579 ;  Michel  v.  Ware  3  Nebraska,  229  ;  McCord  v.  IV.  U. 
T.  Co.,  1  L.  E.  A.  143. 

J.  J.  Altman,  for  Southern  Express  Co.     1.  The  general 
affirmative  charge  should  have  been  given  for  the  Southern 
Vol,  xoix. 
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Express  Company.,  61  Ala.  158 ;  14  Am.  Eep.  576 ;  110 
Mass.  26 ;  Edmunds  v.  Merchants'  Despatch  TrajisportcUion 
Company,  135  Mass.  283;  135  Mass.  2/8;  4  N.  E. 
Hep.  619  ;  Beniamin  on  Sales  (Bennett),  §  436.  2.  The  court 
erred  in  its  oral  charge.  If  there  was  fraud  on  the  part  of 
D.  R  Sandford,  it  was  fraud  committed  while  acting  as 
agent  of  the  railroad  company.  Frenkel  vs.  Hudson,  §  So. 
Rep.  (Ala.)  758  ;  1  American  E«p.  164 ;  10  New  York,  68. 
3.  Plaintiff  cannot  treat  the  bill  of  lading  as  a  nullity  and 
look  to  defendant  for  any  loss  plaintiff  may  have  sustained 
by  it  Code  of  Ala,,  §§1175-1179;  106  New  York  95;  65 
New  York  Ul ;  135  Mass.  283  ;  8  So.  Eep.  384. 

Wallace  Pratt  and  Hewitt,  Walker  <fe  Porter  for  Rail- 
road Co. — 1.  At  common  law  a  common  carrier  is  not  liable  for 
damages  suffered  by  the  assignee  of  a  fraudulent  bill  of  lad- 
ing, who  advances  money  on  the  faith  of  its  receipt,  issued  by 
the  agent  of  the  carrier,  without  having  received  any  goods 
as  receipted  therein,  and  in  furtherance  of  the  design  to 
defraud.  Cox  v.  Keahev,  36  Ala.  340 ;  Railroad  Co.  v.  Webb^ 
49  Ala.  240 ;  Water  Works  Co.  v.  Hubbard,  85  Ala.  179 ; 
Grant  v.  Norivay,  2  Eng.  L.  &  E.  Eep.  337 ;  Coleman  v. 
Richards,  16  C/B.  104;  Hubbersty  v.  Warrf,  8  Exch.  330; 
Broicn  v.  Coal  Co.,  L.  R  10  C.  P.  562 ;  McLean  v.  Fleming, 
L.  R  2.  H.  L.  128  ;  Cox  v.  Bruce  18  Q.  B.  D.  147 ;  Meyer  v. 
Dresser,  16  C.  B.  646 ;  Jessel  v.  Bath,  L.  R  2  Exch.  267 ; 
Hickox  V.  Buckingham,  18  Howard,  182 ;  Lady  Franklin,  8 
Wallace  325  ;  Pollard  v.  Vinton,  105  U.  8.  7  ;  Raihoay  Co. 
i\  Knight,  122  U.S.  79;  Robinson  v.  M.  &.  C.  R.  R. 
Company,  9  Fed.  Eep.  129;  Sears  v.  Wingate,  85 
Mass.  103 ;  Railway  Co.  v.  Wilkin,  44:  Md.  11 ;  Fellotvs  v. 
The  Potoell,  16  La.  Ann.  316  ;  Bank  v.  LaveiUe,  52  Mo.  380 ; 
Williams  v.  Raihcay  Co.,  93  N.  C.  42  ;  Dean  v.  King  22  Ohio 
State  118  ;  Bank  of  Commerce  v.  C.  B.  d  N.  R.  R.  Co.,  46  N. 
W.  Eep.  346.  2.  The  Jasper  Trust  Company  was  put  on 
inquiry,  both  as  to  the  extent  of  the  defrauding  agent's 
authority,  and  as  to  the  existence  of  the  facts  essential  to 
its  exercise.  Farrington  v.  South  Boston  Railivay  Co.,  150 
Mass.  406  ;  Smith  v.  Ijos  Angeles  Ass'n.,  20  Pac.  677 ;  Claflin 
V.  Farmers'  Bank,  25  N.  Y.  293 ;  Shaw  v.  Railroad  Co.  101 
XJ.  S.  557  ;  King  v.  Siwtrks,  11  Ga,  285 ;  Tyree  v.  Lyon,  67 
Ala.  1 ;  iV;  Y.  Iron  mine  v.  First  Natiomd  Bank,  39  Mich. 
644.  3.  The  statute.  Code  of  1886,  section  1179,  does  not 
have  the  effect  of  imposing  on  the  carrier  absolute  liability 
on  a  bill  of  lading  in  the  hands  of  an  assignee,  appearing  to 
be  regular  on  its  face   and  bearing  the  signature  of  the 
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agent,  regardless  of  the  circumstances  attending  its  issue 
and  attending  the  taking  of  it  by  the  assignee.  Zeigler  v,  S, 
&  N.  B.  R.  Co.  58  Ala.  599  ;  Stowienmire  v.  Broion,  48  Ala. 
699  ;  Davis  v.  Mivge,  56  Ala.  121 ;  Oliver  v.  Robinson,  58  Ala. 
46;  Shaw  v.  Railroad  Co,,  101  U.  S.  supra;  Bank  v,  C.  B,  & 
N.  R,  R.  Co.,  46  N.  W.  Bep.  560 ;  Jacob  Bold  Packing  Go.  i'. 
Ober  &  Sons,  71  Md.  155.  4  Bills  of  lading  are  not  nego- 
tiable in  this  State;  Moore  v.  Robinson  62  Ala.  537 ;  Leigk 
V.  M.  &  0.  R.  R.  Co.,  58  Ala.  165. 

STONE,  C.  J. — These  two  cases  are  so  intimately  cod- 
nected  with  each  other  that  we  will  consider  them  to- 
gether. 

The  Jasper  Trust  Company,  located  at  Jasper,  was  engaged 
in  banking.  On  the  Kansas  City,  Memphis  &  Birmingham 
Bailroad,  distant  from  Jasper  some  sixty  miles,  is  a  railroad 
station  known  by  the  name  of  Sulligent,  and  the  Southern 
Express  Company  has  an  oflfice  there.  D.  B.  Sandford  was 
depot  agent  of  the  railroad  at  that  place,  and  was  also  agent 
of  the  express  company ;  he  filling  both  ofSces  at  that  sta- 
tion. On  September  9,  1890,  D.  B.  Sandford,  as  agent  of  the 
railroad  company,  signed  a  bill  of  lading,  using  one  of  the 
railroad's  blanks,  by  which  he  acknowledged  to  have  re- 
ceived from  B.  H.  Sandford  &  Co.  thirty  bales  of  cotton 
weighing  15,000  pounds,  in  apparent  good  order,  to  be  de- 
livered to  Barry,  Thayer  &  Co.  at  JBoston,  Massachusetts. 
On  the  back  of  this  bill  of  lading  is  this  indorsement  with- 
out date :  "Deliver  to  Jasper  Trust  Co.,  B.  H.  Sandford  & 
Co."  The  original  bill  of  lading  has  been  sent  up  under  the 
trial  court's  order  for  our  inspection.  We  find  a  very  strik- 
ing resemblance  and  similarity  in  the  two  signatures — D. 
R  Sandford  to  the  bill  of  lading,  and  B.  H.  Sandford  &  Co. 
to  the  indorsement. 

Soon  after  the  issue  of  this  receipt,  a  draft  was  drawn  on 
Barry,  Thayer  &  Co.,  Boston,  Mass.,  bearing  the  signature 
of  B.  H.  Sandford  &  Co.,  for  a  sum  approximating  the  value 
of  thirty  bales  of  cotton,  in  favor  of  the  Jasper  "finst  Com- 
pany ;  and  this  draft,  w^ith  the  bill  of  lading  attached  and 
indorsed  to  it,  as  copied  above,  were  forwarded  to  the  Trust 
Company,  and  by  it  discounted.  That  company  thereupon 
attempted  to  remit  the  proceeds  of  the  draft,  something 
over  eleven  hundred  dollars,  to  B.  H.  Sandford  &  Co.  at' 
Sulligent;  and  to  that  end  delivered  the  money  to  the 
Southern  Express  Company,  taking  its  receipt  and  obliga- 
tion to  pay  and  deliver  the  same  to  B.  H.  Sandford  &  Co. 
Soon  afterwards  D.  B.  Sandford,  the  agent  alike  of  the  rail- 
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road  and  the  express  company,  absconded,  carrying  with 
him  said  sum  of  money,  together  with  other  moneys  obtained 
by  similar  practices. 

The  bill  of  lading,  acknowledging  the  receipt  of  the  thirty 
bales  of  cotton  to  be  shipped,  was  false  and  fraudulent,  no 
cotton  in  fact  having  been  received.  Nor  was  there  such  a 
firm  as  Bi  H.  Sandford  &  Co.     The  entire  transaction  was 

Slanned  and  carried  into  effect  by  D.  B.  Sandford,  the  agent, 
[e  issued  the  false  bill  of  lading;  issued  it  to  B.  H.  Sand- 
ford &  Co.,  when  there  was  no  such  firm  or  business  house. 
He  indorsed  the  pretended  name  of  this  fictitious  firm  on 
the  bill  of  lading,  to  give  it  negotiability,  and  to  enable  him 
to  consummate  nis  fraudulent  scheme.  The  money,  con- 
signed to  this  fictitious  firm,  in  due  course  of  business  came 
to  him  as  the  express  company's  agent  at  Sulligent,  and  he 
did  not  deliver  it  to  B.  H.  Sandford  &  Co.  He  could  not, 
for  they  were  a  fiction. 

The  Jasper  Trust  Company  instituted  these  two  suits ;  the 
one  against  the  railroad  company  for  the  non-delivery  of  the 
thirty  bales  of  cotton.  This  suit  under  the  trial  court's 
ruling  terminated  in  favor  of  the  defendant  The  facts  were 
all  agreed  on,  and  at  the  written  request  of  the  defendant, 
the  railroad  company,  the  court  charged  the  jury  that  if 
they  believed  the  evidence  they  should  find  for  the  defend- 
ant.    They  so  found. 

There  can  be  no  question  that  before  Februarjr  28,  1881, 
the  Trust  Company  was  without  right  to  maintain  this  ac- 
tion. Advancing  money  on  a  false  bill  of  lading  given  by 
the  railroad's  agent  would  have  placed  them  upon  no  higher 
ground  than  the  person  to  whom  it  was  improperly  issued 
would  have  occupied.  It  was  in  no  sense  a  negotiable  in- 
strument.— Moore  v,  Robinson^  62  Ala.  537. 

On  February  28,  1881— Sess.  Acts,  133 — the  act  was  ap- 
proved "To  prevent  the  issue  of  false  receipts,"  &c.  The 
frinciples  ot  that  statute  have  been  carried  into  the  Code  of 
886,  commencing  with  section  1175.  We  quote  from  sec- 
tion 1179:  "If  any  common  carrier,  not  having  received 
things  or  property  for  carriage,  shall  give  or  issue  a  bill  of 
lading,  or  receipt,  as  if  such  things  or  property  had  been 
received,  .  .  .  such  carrier  .  .  or  person  is  liable  to 
any  person  injured  thereby  for  all  damages,  immediate  or 
consequential,  therefrom  resulting." 

An  argument,  prepared  with  great  labor  and  research,  has 
been  submitted  by  the  appellee.  Its  contention  is  that  while 
D.  B.  Sandford  was  the  accredited  depot  agent  to  execute 
bills  of  lading  for  freight  to  be  transported  on  the  railroad, 
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he  had  no  authority  to  execute  such  bills,  unless  the  thing 
or  merchandise  to  be  transported  was  in  fact  received. 
That,  as  the  cotton  specified  in  the  bill  of  lading  was  not 
received,  Sandford  transcended  his  delegated  authority  when 
he  gave  the  receipt,  and  fastened  no  liability  on  the  railroad 
company.  This  ingenious  argument  is  followed  by  many 
citations  of  authority. 

In  the  absence  of  our  statute,  the  foregoing  argument 
would  be  conclusive.  The  bill  of  lading  not  being,  in  any 
sense,  a  negotiable  instrument,  the  indorsee  could  assert  no 
greater  rights  than  the  indorser  could  have  asserted. — 2  Amer. 
&  Eng.  Encyc.  of  Law,  241,  and  notes.  The  argument 
claims  that  our  statute  has  wrought  no  change  in  this  rnla 
<  It  seems  to  us  that  a  full  answer  to  this  contention  is 
found  in  the  fact  that  such  interpretation  'Would  practically 
annul  that  part  of  the  statute  which  we  have  copied.  Cor- 
porations are  artificial  entities  or  things,  and  can  act  only 
through  human  agency.  Deny  to  them  this  agency,  and 
they  are  left  without  power  to  do  any  act,  or  to  achieve  any 
result.  The  depot  agent,  in  executing  a  bill  of  lading,  is  tlie 
railroad  company   speaking  through   him.     His  delegated 

f)ower  is  restricted,  it  is  true,  for  he  is  authorized  to  receipt 
or  freight,  only  when  the  freight  is  actually  (^elivered  to  tne 
railroad.  But  agents  are  sometimes  false  to  their  trusts, 
and  iniury  to  innocent  outsiders  is  the  conseauence.  It  was 
this  which  rendered  the  statute  under  consideration  neces- 
sary, and  caused  its  enactment.  The  legislature  realized 
that  carriers  or  their  agents  might  be  negligently  or  inten- 
tionally derelict,  and  that  damage,  immediate  or  conse- 
quential, might  result  therefrom.  To  visit  the  loss  thus 
occasioned  on  the  carrier,  was  simply  placing  the  penalty 
where  personal  fault,  or  that  of  an  agent,  had  caused  the  in- 
jury to  be  inflicted.  Not  to  give  the  statute  this  interpreta- 
tion, is  to  deny  to  it  all  operation,  when  a  corporation  is  the 
carrier.  Its  whole  intention  was  to  punish  and  prevent  the 
giving  of  a  bill  of  lading,  when  the  property  or  thing  was 
not  in  fact  received  for  transportation ;  and  if  we  limit  the 
carrier's  liability  to  cases  in  which  the  property  or  thing  re- 
ceipted for  is  actually  received,  do  we  not  leave  the  statute 
witnout  any  purpose  to  be  accomplished?  Its  language  is, 
"Not  having  received  things  or  property  for  carriage,  shall 
give  or  issue  a  bill  of  lading  or  receipt,  as  if  such  things  or 
property  had  been  received."  This  makes  the  statute  pre- 
cisely applicable  to  the  case  we  have  in  hand ;  and  not  to 
give  it  such  construction  would  be  to  deny  it  all  operation 
as  against  corporations. 
Vol.  xcix. 
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Onr  statute  was  preceded  by  statutes  on  the  same  subject 
alike  in  England  and  in  many  of  the  States  of  this  Union. 
See  them  referred  to  in  2  Amer.  &  Eng.  Encyc.  of  Law, 
241-2,  and  notes.  It  was  enacted  to  prevent  frauds,  some- 
times perpetrated  through  spurious  bills  of  lading.  It  was 
not  intended  to  make  them  negotiable  instruments,  like 
bills  of  exchange.  Though  transferrible  "by  indorsement 
and  delivery,  it  does  not  loUow  that  all  the  consequences 
incident  to  the  indorsement  of  bills  and  notes  before  maturity 
ensue,  or  are  intended  to  result  from  such  negotiation."  The 
statute  must  noi;  "be  construed  as  altering  the  common  law, 
or  as  making  any  innovation  therein,  further  than  the  words 
import''— Shaiv  v.  Railroad  Co.,  101  U.  S.  557. 

A  bill  of  lading,  regular  on  its  face  and  issued  by  a  carrier, 
or  its  authorized  agent,  is  a  certificate  that  the  person  to 
whom  it  is  issued  is  the  shipper  of  the  property  or  the 
eoods  therein  described,  that  they  reallv  exist,  and  are  sub- 
ject to  the  order  and  direction  of  the  shipper  unless  the  bill 
of  lading  furnishes  notice  that  such  is  not  the  fact.  And 
our  statute  is  authority  for  any  one  to  deal  with  the  person 
to  whom  such  bill  of  lading  is  issued,  on  the  basis  and  pos- 
tulate that  the  property  or  goods  in  fact  exist,  are  in  the 
possession  of  the  carrier,  and  subject  to  the  conditions  ex- 
pressed in  the  bill  of  lading.  Any  one  to  whom  such  bill 
of  lading  is  indorsed  and  transferred  by  the  person  to  whom 
it  was  issued,  and  who  parts  with  value  and  oecomes  the  in- 
nocent holder  of  it  without  notice,  may  hold  the  carrier  re- 
sponsible for  the  truth  of  its  recitals,  and  for  damages  to  the 
extent  he  may  have  advanced  on  the  faith  of  its  genuineness 
and  truth  as  a  bill  of  lading.  Code  of  1886,  §  1179,  last 
clause.  As  between  the  railroad  company  and  any  one  who"^ 
shows  himself  a  bona  fide  transferee  and  purchaser  of  the 
bill  of  lading,  the  corporation  is  estopped  from  denying 
that  it  received  and  holds  the  cotton  specified  in  the  re-..^ 
ceipt 

Still,  as  we  have  said,  such  indorsed  bill  of  lading  is  not 
raised  to  the  elevated  plane  of  bills  of  exchange  and  other 
negotiable  instruments.  A  bill  of  exchange  payable  to  a 
fictitious  person,  may  under  some  circumstances,  be  negotia- 
ble, and  tne  holder,  if  without  notice  and  for  value,  may  be 
protected  against  defenses,  original  or  intermediate.  1 
Daniel  Neg.  Instruments,  §§  136  et  seq.  This  principle,  how- 
ever, can  not,  and  does  not  apply  to  bills  of  lading.  They 
are  not  translEerable  by  delivery,  and  possession  of  them  by 
any  person,  of  whose  ownership  the  writing  furnishes  no 
prooi,  raises  no  presumption  of  change  of  property  in  the 
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thing  receipted  for.  The  statute  makes  no  express  pro- 
vision for  their  indorsement  or  transfer,  but  it  is  alike 
natural  and  reasonable  that  any  one  who  claims  to  have  suc- 
ceeded to  the  ownership  of  the  chattels  or  things  expressed 
in  the  writing,  must  furnish  the  proof  of  such  changed  owner- 
ship. Indorsement  will  accomplish  this.  Who  can  indorse? 
Only  the  person  to  whom  the  bill  of  lading  is  given — ^the 

Eerson  the  paper  declares  to  be  the  owner  and  shipper,  or 
is  authorized  agent.  The  power  exists  in  no  one  else;  and 
if  any  outsider,  having  no  authority  therefor,  attempt  to  in- 
dorse, or  otherwise  transfer  it,  no  title  or  right  to  the  prop- 
erty or  things  therein  expressed  is  thereby  transferred  or 
incumbered.  It  is  unlike  a  bill  of  exchange  or  negotiable 
note,  which  is  perverted  to  a  use  other  than  that  to  which, 
by  the  terms  of  the  agency,  it  was  alone  authorized  to  be 
applied.— 5aftmar«A  v.  Tuthill,  13  Ala.  390. 

The  question  then  comes  up,  who  can  transfer  a  bill  of 
lading,  or  incumber  it,  so  as  to  vest  a  title  or  right  in  the 
transferee?  Manifestly  this  can  be  done  only  by  the  person 
to  whom  it  is  issued,  or  with  his  authority.  If  a  stranger 
obtains  unauthorized  possession  of  it,  and  perverts  it  to  unau- 
thorized uses,  no  one  who  trusts  such  stranger  and  parts 
with  value  on  the  strength  thereof,  can  claim  damages 
of  the  carrier  for  the  injuries  he  may  thereby  have  suffered. 
It  would  be  his  own  fault  and  folly  if  he  dealt  with  one  hav- 
ing no  authority  in  the  premises.  He  should  have  in- 
quired. 
Y'  The  bill  of  lading  in  the  present  case  was  issued  to  a  fic- 
titious firm.  There  was  no  such  company  as  E.  H.  Sandford 
&  Co.  That  name  indorsed  on  the  bill  of  lading  imported 
nothing,  represented  nothing.  The  Jasper  Trust  Company 
acquired  no  rights  from  E.  H.  Sandford  &  Co.,  for  being  only 
an  imaginary  firm,  it  could  neither  have  nor  transfer  rights. 
The  bill  of  lading  being  drawn  in  favor  of  a  person  or  firm 
having  no  real  existence,  how  could  it  confer  any  rights  on 
another?  Manifestly,  having  no  existence,  it  neither  did 
nor  could  confer  rights ;  neither  did  nor  could  indorse  the 
bill  of  lading.  And  the  Jasper  Trust  Company,  acquiring  no 
rights  save  those  conferred  on  it  by  the  indorsement,  was 
necessarily  put  on  inquiry  as  to  who  were  R.  H.  Sandford  & 
Co.  That  inquiry  would  have  led  to  the  discovery  that 
there  was  in  fact  no  such  firm,  but  that  it  was  a  fiction  and 
a  myth.  The  railroad  company  has  done  the  Jasper  Trust 
Company  no  legal  wrong,  of  which  the  latter  company  can 
complain.  Its  failure  to  inform  itself  whether  tnere  was 
such  firm  as  K  H.  Sandford  &  Co. — its  failure  to  obtain  an  in- 
Vol.  xoix. 
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dorsement  of  the  bill  of  lading  from  the  person  or  firm  to 
which  it  was  issued — is  a  bar  to  any  claim  of  damages  it 
may  assert  against  the  railroad  company.  -^ 

The  second  suit  was  against  the  express  company,  to  re- 
cover the  money  intrusted  to  it.  We  have  seen  that  the 
Trust  Company,  or  bank,  was  made  the  victim  of  fraud  and 
false  pretense.  No  thirty  bales  of  cotton  were  in  fact  de- 
livered to  the  railroad  company,  and  there  was  no  such  firm 
or  company  as  R.  H.  8andford  &  Co.  If  there  had  been  such 
company,  and  the  express  companjr  had  delivered  the  pack- 
age of  money  to  it  before  notice  given  not  to  pay,  then  the 
express  company  would  have  performed  its  whole  contract, 
and  the  Trust  Company  would  be  without  remedy.  Such  is 
not  this  case. —  Yarf/rough  v.  IVise,  5  Ala.  292;  Wilson  v. 
Sergeant,  12  Ala.  778. 

In  the  first  of  these  cases — that  of  the  Kansas  City,  Mem- 
phis &  Birmingham  R.  R.  Co. — the  facts  were  agreed  on, 
and  it  was  admitted  there  was  no  such  firm  as  R.  H.  Sandford 
&  Co.  There  was  no  agreement  in  the  case  against  the  ex- 
press company  as  to  what  the  facts  were.  It  was  tried  on 
testimony  adduced.  We  have  examined  the  transcript  with 
care,  and  have  narrowly  scrutinized  the  testimony,  all  of 
which  is  set  out  in  the  bill  of  exceptions.  The  proof  is  full 
that  D.  R  Sandford,  the  agent,  did  all  the  writing  and  cor- 
responding which  purports  to  have  been  done  in  the  name 
of  K-  H.  Sandford  &  Co.  The  proof  is  quite  full  that  there 
was  no  such  firm  as  R.  H.  Uandford  &  Co.,  while  there  was 
not  a  semblance  of  proof  that  there  was,  or  ever  had  been 
such  company.  We  make  this  statement,  because  it  con- 
stitutes an  important  factor  in  pronouncing  on  one  or  more 
of  the  charges  requested. 

According  to  the  testimony,  if  believed,  the  simple  and 
naked  facts  of  this  case  may  be  summarized  as  follows: 
Through  the  fraud  and  false  pretense  of  D.  R.  Sandford,  the 
Jasper  Trust  Company  was  induced  to  deliver  its  money  to 
the  Southern  Express  Company  to  be  carried  and  delivered 
to  EL  H.  Sandford  &  Co.,  at  SuUigent.  The  express  com- 
pany received  and  receipted  for  the  package,  carried  it  to 
Sulugent,  where  it  was  received  by  the  express  company's 
agent,  and  by  him  converted  and  embezzled.  The  express 
company  has  never  performed  tJie  contract  it  entered  into, 
by  paying  the  money  to  R.  H.  Sandford  &  Co.,  or  to  anyone 
else  authorized  to  receive  it.  The  present  suit  is  brought 
to  recover  that  money,  as  still  constructively  in  the  posses- 
sion of  the  express  company. 

It  is  elementary  law  tnat  if  one,  through  mistake  of  fact, 
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false  representation,  or  fr<iud,  obtain  money  from  another, 
an  action  lies  to  recover  it  back,  on  the  simple  principle  that 
the  one  has  money  which  ex  equo  d  bono  belongs  to  an- 
other.— 2  Dan.  Neg.  Instr's.,  §§  136,  et  seq,;  Bishop  Contr., 
§  226 ;  1  Pars.  Contr.,  bottom  p.  496 ;  3  Randolph  Com.  Paper, 
§1485;  Ruther/ardy.  Mclver,  21  Ala.  750;  1  Brick.  Dig.,  140, 
§  72 ;  Wilson  v.  Sergeanty  supra.  So,  if  money  be  trans- 
mitted through  fraudulent  procuration,  and  while  the  money 
is  in  transit  the  fraud  is  discovered  and  the  bearer  or  carrier 
is  notified  not  to  deliver,  then  such  bearer  or  carrier  be- 
comes the  custodian  of  the  money  for  the  use  and  benefit  of 
him  who  remitted  it  and  is  liable  to  account  to  him  there- 
for. But  after  delivery,  demand  and  notice  come  too  late. 
The  rule  in  such  case  is,  to  this  extent,  analogous  to  that 
which  obtains  in  stoppages  in  transitu. — 2  Amer.  &  Eng. 
Encyc.  of  Law,  855;  Bishop  Contr.,  §  802. 

That  part  of  the  court's  general  charge,  to  which  excep- 
tion was  reserved,  is  in  precise  accordance  with  our  views, 
and  is  free  from  error.  For  the  same  reason  the  first  charge 
asked  was  rightly  refused.  The  second  charge  asked  was 
abstract,  in  that  there  was  no  testimony  to  support  it.  No 
testimony  oflfered  tended  to  show  that  D.  R  S'andford  was 
a  member  of  the  firm  of  R.  H.  Sandford  &  Co.,  or  in  fact  that 
there  was  such  firm.  It  was  proved  to  be  fictitious.  This 
charge  was  rightly  refused  for  this  reason.  3  Brick.  Dig., 
113,  §  106.     There  is  nothing  in  the  other  charges. 

On  the  case  made  by  the  testimony,  giving  full  weight  to 
every  thing  claimed  by  defendant  as  in  its  favor,  the  trial 
courfc  would  have  been  justified  in  giving  the  general  charge 
in  favor  of  the  plaintiff.  Such  bein^;  the  case,  we  will  not 
inquire  specially  into  the  court's  rulings  in  receiving  testi- 
mony offered  by  plaintiff.  Whether  some  portion  of  it  was 
material  or  not,  it  neither  strengthened  plaintiff's  case,  in 
any  material  point,  as  shown  by  the  unchallenged  testi- 
mony, nor  could  it  weaken  the  defense  attempted  to  be 
made.  In  such  conditions,  it  is  not  a  reversible  error  to  re- 
ceive illegal  testimony.  Seymour  v.  Farquhar,  93  Ala.  292, 
and  authorities  cited. 

It  is  not  intended,  in  what  we  have  stated,  to  affirm  that 
illegal  testimony  was  received  in  this  case.  The  fundamental 
fact  on  which  plaintiff's  right  of  recovery  depended  was  D. 
R.  Sandford's  machinations,  through  which  he  deceived  the 
Jasper  Trust  Company,  and  induced  it  to  remit  its  money 
to  the  mythical  R.  H.  Sandford  &  Co.  Every  step  taken  in 
that  chain- work  was  part  and  parcel  of  the  fraud  ne  so  suc- 
cessfully designed  and  perpetrated.    It  can  not  be  ques- 
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tioned  that  every  act  done  which  contributed  to  the  consum- 
matioD  of  the  particular  wron^  complained  of  in  this  case 
was  material  and  pertinent  testimony  to  go  before  the  jury. 
There  is  no  error  in  either  of  the  records,  and  each  of  tlie 
judgments  must  be  affirmed. 

Coleman  J.,  not  sitting. 

MgClellan  J.,  dissenting. 


Mcrall  V.  American  Freehold  Land     nn^r 
Mortfragre  Co.  '^* 


Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Stipulation  in  mortgage  for  payment  of  atlorney^sfees;  nnffinetd  aver- 
meiU  of  necessity  for  foreclotttire  in  equity. — When  a  bill,  fiJed  for  the 
foreclosure  of  a  mortgage,  alleges  that  said  mortgage  contains  no 
provision  authorizing  the  mortgagee  to  purchase  the  mortgaged  prop- 
erty if  sold  under  the  power  of  sale,  and  that  by  reason  of  the  de- 
fenses of  usury  and  the  denial  of  the  validity  of  the  mortgage  by 
the  mortgagor,  no  third  person  would  purchase  at  a  sale  under  the 
power,  a  necessity  to  resort  to  foreclosure  proceedings  is  sufficiently 
shown;  and  attorney's  fees  should  be  allowed  under  a  stipulation  in 
said  mortgage  thnt  the  mortgagor  would  pay  such  fees  **if  it  shall 
become  necessary  to  employ  an  attorney  to  foreclose  this  mortgage/' 

2.  Married  woman  relieved  of  the  disabilities  of  coverture  has  power 
to  contract  for  payment  of  attorney's  fees. — A  married  woman  relieved 
of  the  disabilities  of  coverture  by  a  decree  of  the  chancellor,  **so  far 
as  to  invest  her  with  the  power  to  buy,  sell,  hold,  convey  and  mort- 
gage real  and  personal  property,''  is  competent  to  bind  herself  and 
her  property  by  a  stipulation  in  a  mortgage  for  the  payment  of  at- 
torney's fees,  and  all  other  expenses  of  foreclosing  the  mortgage. 

3.  Averments  of  petition  to  he  relieved  of  disabilities  of  coverture;  suffi- 
cient allegaiions  in  bill  to  foreclose  mortgage. — A  petition  by  a  married 
woman  averring  that  she  was  the  owner  of  a  statutory,  separate 
estate,  and  praying  her  disabilities  of  coverture  as  to  such  estate  be 
removed,  so  far  as  to  invest  her  with  the  right  to  buy,  sell,  hold,  mort- 
gage and  convey  her  said  real  and  personal  property,  and  to  sue  and 
be  sued  as  a  feme  sole,  alleges  the  jurisdictional  facts  necessary  to 
warrant  a  decree  relieving  her  of  the  disabilities  of  coverture ;  and 
a  bill  which  avers  these  facts,  and  further  avers  that  her  husband 
was  made  a  party  defendant  to  said  petition  **and,  in  a  writing  signed 
by  him  and  filed  in  said  cause,  gave  his  assent  thereto,"  shows  that  a 
decree  of  the  chancellor  removing  the  disabilities  of  coverture,  were 
based  upon  a  petition  which  contained  the  requisite  jurisdictional 
allegations. 

4.  Foreign  corporations;  requisite  authority  of  agents  — The  agent, 
which  foreign  corporations  are  required  by  the  constitution  to  have 
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at  a  known  place  of  business  in  this  St«te,  need  not  be  invested  with 
any  of  the  contractual  powers  which  the  corporation  is  permitted  to 
exercise  by  its  constating  instruments,  but  it  is  sufficient  if  he  has 
authority  to  accept  and  receive  service  of  process. 

5.  Same;  prosecution  of  suiUi  7iot  the  doing  of  htufiness. — The  institu- 
tion and  prosecution  of  suits  in  the  courts  of' this  State  by  a  forei|2^n 
corporation,  is  not  the  doing  of  business  here,  within  the  meaning  of 
the  constitutional  and  statutory  provisions. 

6.  Waiver  of  right  to  exemption;  not  material. — A  waiver  of  the  right 
to  exemption  by  mortgagee  is  immaterial  when  the  bill  to  foreclose 
the  mortgage  seeks  no  relief  dependent  on  or  referable  to  such 
waiver. 

AppEAL'from  Chancery  Courfc  of  Lowndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  caso  was  filed  by  the  American  Freehold 
Land  Mortgage  Company  against  Laura  A.  McCall  and  her 
husband,  T.  B.  McCall,  on  August  15,  1890 ;  and  prayed  the 
foreclosure  of  a  mortgage,  executed  by  the  respondents  to 
the  complainant.  The  bill,  as  amended,  avers  that  Laura  A. 
McCall  was  seized  and  possessed  of  the  lands  described 
therein ;  that  on  February  15,  1886,  she  and  her  husband, 
T.  B.  McCall,  becoming  indebted  to  the  American  Freehold 
Land  Mortgage  Company*  jointly  executed  and  delivered  to 
said  company  a  mortgage  upon  her  lands ;  that  in  said  mort- 
gage she  and  her  husoand  waived  all  their  right  and  claim 
to  exemption,  and  a^eed  that  if  it  should  become  necessary 
to  employ  an  attorney  to  foreclose  the  mortgage,  or  to  col- 
lect any  part  of  the  debt  secured  thereby,  to  pay  such  reas- 
onable attorney's  fees  as  may  be  incurred  by  the  mortgagee 
in  that  behalf,  and  that  the  mortgage  should  stand  as  secu- 
rity for  the  same.  It  was  further  averred  that  the  com- 
plainant was  a  corporation  chartered  under  the  laws  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  with  its 
home  office  and  residence  in  the  city  of  London,  England, 
and  a  branch  office  and  agent  in  the  city  of  New  York,  and 
that  by  its  charter  it  has  full  power  and  authority  to  lend  its 
money  and  take  notes  secured  by  a  mortgage  on  real  estate 
wherevtjr  the  same  may  be  situated.  That  before  the  taking 
of  the  mortgage  from  Mrs.  Laura  A.  McCall  and  her  hus- 
band, the  American  Freehold  Land  Mortgage  Company  ap- 
pointed E.  D.  Bowles,  of  Selma,  Alabama,  its  agent,  who 
was  authorized  to  accept  and  receive  service  of  process;  and 
had  established,  kept  and  maintained  an  office  and  known 

Slace  of  business  at  Selma,  Alabama ;  that  Mrs.  Laura  A. 
[cCall  filed  her  petition  in  the  Chancery  Court  to  be  re- 
lieved of  the  disabilities  of  coverture  in  accordance   with 
section  2731  of  the  Code  of  1876,  and  that  on  Januarv  21, 
1884,  a  decree  was  rendered  relieving  her  of  the  disabilities 
Vol.  xoix. 
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of  coverture,  so  far  as  to  invest  her  with  the  right  to  buy, 
sell,  hold,  convey  and  mortgage  real  and  personal  property, 
and  to  sue  and  be  sued  as  a /erne  sole. 

The  allegations  of  the  bill  as  to  the  necessity  for  filing  a 
bill  for  foreclosure,  and  in  reference  to  the  removal  of 
the  disabilities  of  coverture  of  Mrs.  McCall,  and  the  stipu- 
lations as  to  the  payment  of  attorney's  fees,  are  sufficiently 
stated  in  the  opinion. 

The  respondents  demurred  to  the  bill  as  amended  upon 
the  following,  among  other  grounds  : 

1.  That  it  is  shown  by  the  bill  that  the  agreement  to  pay  at- 
torney's fees  for  the  complainant  in  foreclosing  the  mortgage 
and  collection  of  the  debt,  is  without  consideration.  2.  That 
there  are  no  sufficient  facts  or  reasons  averred  in  the  bill 
showing  the  necessity  to  resort  to  a  court  of  equity  for  the 
foreclosure  of  said  mortgage.  3.  That  it  is  not  affirmatively 
shewn  by  said  bill  that  the  complainant  has  filed  in  the 
office  of  the  Secretary  of  State  at  Montgomery,  Alabama, 
an  instrument  in  writing  under  its  corporate  seal,  properly 
signed,  designating  at  least  one  known  place  of  business  in 
this  State,  and  an  authorized  agent  thereat.  4.  That  it  is 
not  shown  b^  the  averments  of  said  bill  that  the  respondents 
properly  waived  their  right  to  exemption.  5.  That  it  is  not 
shown  by  the  averments  of  said  bill  that  Mrs.  Laura  A. 
McCall  was  relieved  of  the  disabilities  of  coverture.  6. 
That  it  was  not  shown  by  said  bill  that  the  complainant,  a 
foreign  corporation,  had  authorized  its  agent  to  exercise  for 
it  the  contractual  powers  which  the  complainant  was  per- 
mitted to  exercise  by  its  constating  instruments.  7.  That 
it  is  shown  by  the  bill  that  its  agent  only  had  power  to 
accept  and  receive  service  of  process,  and  was  not,  therefore, 
such  an  authorized  agent  as  required  by  the  constitution. 

Upon  the  submission  of  the  cause,  on  these  demurrers, 
the  chancellor  overruled  the  same  ;*  and  on  this  appeal  by 
the  respondents,  his  decree  in  overruling  the  demurrers  is 
assigned  as  error. 

J.  C.  EiCHARDSON,  for  appellant. 

Webb  &  Tillman,  and  Caldwell  Bradshaw,  contra,  cited, 
Craddock  V.  A,  F,  L.  M.  Co,,  88  Ala.  282;  BedeU  v,  N,  E.  M. 
S.  Co.,  91  Ala.  326 ;  Nelms  v.  K  A.  L.  M.  Co.,  92  Ala.  157. 

McCLELLAN,  J. — This  is  a  bill  filed  by  the  American 
Freehold  Land  Mortgage  Company  against  Laura  A. 
McCall  and  Tristram  B.  McCall  to  foreclose  a  mortgage  ex- 
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ecuted  by  the  respondents,  who  are  man  and  wife,  on  lands 
belonging  to  the  said  Laura  A.  McCall.  The  mortgage  is 
made  an  exhibit  to  the  bill.  It  contains  two  distinct  stipu- 
lations for  the  payment  in  stated  contingencies  by  the  mort- 
gagors of  attorney's  fees  incurred  by  the  land  company. 
The  first  of  these  provisions  constitutes  the  5th  clause  of 
the  instrument,  and  is  as  follows:  "That  if  it  shall  become 
necessary  to  employ  an  attorney  to  foreclose  this  mortgage 
or  to  collect  any  part  of  the  debt  herein  secured,  they  [the 
mortgagors]  will  pay  such  reasonable  attorney's  fees  and 
all  other  lawful  and  proper  costs  and  expenses  that  may  be 
incurred  by  the  party  of  the  second  part  [the  mortgagee] 
in  that  behalf ;  and  this  mortgage  shall  stand  as  security 
for  the  same."  The  other  provision  is  found  in  the  6th  par- 
agraph of  the  mortgage  in  connection  with  the  power  of 
sale  by  the  mortgagor  upon  default,  and  is  in  effect  that  up- 
on such  sale  the  proceeds  thereof  shall  be  applied,  so  far  as 
necessary  to  that  end,  to  the  "payment  of  such  reasonable 
attorney's  fees  as  may  be  incurred"  by  the  mortgagee  in 
and  about  said  sale.  It  is  manifest  that  the  first  provision 
relates  to  attorney's  fees  incurred  on  a  bill  to  foreclose  in 
the  Chancery  Court,  or  for  the  services  of  an  attorney  in  an 
action  at  law  on  the  notes,  or  in  collecting  the  secured  debts 
by  other  means  than  through  a  resort  to  the  power  of  sale ; 
and  that  the  latter  provision  relates  to  the  services  of  an  at- 
torney in  the  execution  of  the  power  of  sale.  And  hence,  it 
is  equally  manifest  that  the  mortgagors  have  bound  them- 
selves to  pay  the  reasonable  fees  of  complainant's  attorneys 
in  this  proceeding  to  foreclose  the  mortgage  as  claimed  in 
the  bill,  if  the  necessity  for  the  einployment  of  an  attorney 
"to  foreclose  the  mortgage"  is  sufficiently  averred  therein. 
We  think  it  is.  The  averments  in  this  regard  are  the  fol- 
lowing: "That  the  said  mortgage  contains  no  provision, 
giving  authority  to  your  orator  to  bid  for  and  become  the 
purchaser  of  said  mortgaged  property  at  anjr  sale  thereof 
made  by  orator,  under  the  power  of  sale  contained  therein, 
and  by  reason  of  the  defenses  upon  the  plea  of  usury,  as 
well  as  because,  and  for  the  reason  that,  as  claimed  by  the 
mortgagors,  orator  was  a  foreign  corporation,  and  had  no 
authorized  agent  or  known  place  of  business  in  the  State  of 
Alabama,  at  the  time  of  negotiation  for  said  loan  of  money 
and  the  execution  of  said  note  and  mortgage,  and  other  de- 
fenses set  up  against  said  mortgage,  denying  its  validity, 
and  the  denial  of  and  resistance  made  by  defendants  to  its 
validity,  no  stranger  or  third  person  would  buy  at  such  sale 
or  become  the  purchaser  of  said  mortgaged  property  at  any 
Vol.  xoix. 
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such  sale,  and  bid  therefor  anything  like  the  fair  value  of 
the  property ;  and  that  a  sale  and  purchase  by  orator  of 
such  mortgaged  property  at  a  sale  made  by  orator  as  mort- 
gagee, would  be  liable  to  be  set  aside  at  the  instance  of  the 
said  mortgagor,  and  leave  the  mortgage  still  in  existence  as 
an  unforeclosed  mortgage ;  and  for  these  reasons  it  has  be-  • 
come  necessary  for  your  orator  to  proceed  and  seek  a  fore- 
closure of  the  said  mortgage  in  a  court  of  equity,  and  to  in- 
voke the  jurisdiction  of  this  honorable  court  for  that  pur- 
pose." These  averments  are  in  line  with  the  suggestions 
made  in  this  connection  in  Bedell  v.  New  England  mortgage 
Security  Company^  91  Ala.  c25,  and  we  hold  that  they  suffi- 
ciently show  the  reasonable  necessity  contemplated  by  the 
stipulation  contained  in  the  5th  paragraph  of  the  mortgage 
to  foreclose  the  mortgage  by  a  decree  of  the  Chancery 
Court;  and  this  being  necessary,  the  further  necessity  of 
employing  an  attorney  to  institute  and  prosecute  the  fore- 
closure suit  is  self-evident. 

2.  That  Mrs.  McCall  was  competent  to  bind  herself  and 
her  property  to  the  payment  of  attorney's  fees  and  all  other 

.expenses  of  foreclosing  the  mortgage  we  do  not  doubt.  She 
had  been  relieved  of  the  disabilities  of  coverture  by  a  de- 
cree of  the  chancellor  "so  far  as  to  invest  her  with  the 
power  to  buy,  sell,  hold,  convey  and  mortgage  real  and  per- 
sonal property,  and  to  sue  and  be  sued  as  a  feme  sote,'*  and 
the  power  to  mortgage  her  real  estate  carried  with  it  the 
power  to  enter  into  such  stipulations  as  a  part  of  the  mort- 
gage as  are  usually  incident  thereto;  and  among  these  may 
be  safely  classed  tne  stipulations  of  this  instrument  for  the 
payment  by  her  of  the  costs,  including  reasonable  attor- 
ney's fees,  incurred  by  the  mortgagee  in  collecting  from 
her  the  money  it  had  loaned  her  on  the  security  of  her 
land. 

3.  The  assignment  of  demurrers  which  proceeds  on  the 
assumption  that  the  bill  does  not  show  that  the  decree  of 
the  chancellor  relieving  Mrs.  McCall  of  the  disabilities  of 
coverture  as  and  to  the  es^tent  provided  by  statute  of  force 
when  this  mortgage  was  executed  was  based  upon  a  petition 
to  that  end  which  contained  the  requisite  jurisdictional  alle- 
gations, is  misconceived.  The  bill  does  aver  that  Mrs. 
McCall,  at  the  time  of  filing  by  next  friend  her  said  petition, 
owned  and  held  as  her  statutory  separate  estate  the  lands 
embraced  in  this  mortgage,  that  said  petition  was  "in  writ- 
ing, averring  that  she  was  the  owner  of  a  statutory  separate 
estate,  and  praying  her  disabilities  of  coverture  as  to  her 
said  separate  estate  by  the  decree  of  said  court  or  chancel- 
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lor  be  removed  so  far  as  to  invest  her  with  the  right  to  buy, 
sell,  hold,  mortgage  and  convey  her  said  real  and  personal 

})roperty,  and  to  sue  and  be  sued  as  a  /erne  fiofe,"  and  it  is 
urtner  averred  that  her  husband  was  made  a  party  defend- 
ant to  said  petition  "and,  in  a  writing  signed  by  him  and 
filed  in  said  cause,  gave  his  assent  thereto."  These  were 
the  jurisdictional  facts  and  prayer  essential  to  the  petition. 
Code  1876,  §  2731. 

4.  The  question  raised  by  the  assignment  of  demurrer 
which  proceeds  on  the  theory  that  the  agent  which  foreign 
corporations  are  required  by  the  Constitution  to  have  at  a 
known  place  of  business  in  this  State  must  be  an  agent  who 
"is  authorized  to  exercise  some  of  the  contractual  powers 
which  the  corporation  is  empowered  or  permitted  to  exer- 
cise by  its  constating  instruments/'  and  not  merely  an  agent 
whose  authority  is  limited  to  accepting  and  receiving  ser- 
vice of  process,  has  been  determined  hj  this  court  against 
the  appellant. — Nelms  v,  Edinburgh  American  Land  Mort- 
gage Co.,  92  Ala.  157. 

5.  And  so  also  has  it  several  times  been  held  that  the  in- 
stitution and  prosecution  of  suits  in  the  courts  of  this  State 
was  not  the  doing  of  business  here  within  our  constitu- 
tional and  statutory  provisions  requiring  foreign  corpora- 
tions to  have  a  known  place  of  business,  and  an  authorized 
agent  or  agents  thereat  before  doing  any  business  in  this 
State. — Christian  V.  American  F/eehdd  Land  Mortgage  Co.y 
89  AJa.  198 ;  Ginn  v.  Netv  England  Mortgage  Security  Co,,  92 
Ala.  135. 

6.  The  fact  that  the  mortgagors  in  terms  waived  their 
rights  of  exemption  is  stated  in  the  bill,  but  no  relief  sought 
therein  is  at  all  dependent  upon  or  referable  to  such  waiver. 
If  it  be  true,  as  is  insisted  by  an  assignment  of  demurrer, 
that  the  waiver  of  exemptions  is  bad  as  to  any  of  the 
property  covered  by  the  mortgage,  or  as  to  either  of  the  re- 
spondents, the  appellant  would  yet  take  nothing  by  this  de- 
murrer, since,  had  there  been  no  waiver  or  attempted 
waiver  at  all,  complainants  are  entitled  to  all  the  relief 
prayed  in  the  bill. 

7.  The  bill  not  only  does  not  show  that  the  debt  secured 
by  the  mortgage  was  in  whole  or  in  any  part  the  debt  of  the 
husband,  but  to  the  contrary,  it  is  repeatedly  averred  to^  be 
the  debt  of  Mrs.  McCall.  The  demurrers  which  sought  im- 
munity for  Mrs.  McCall  and  her  property  from  liability 
were  not  only  speaking  demurrers  out  they  spoke  against 
the  record. 

What  we  have  said  disposes   of  all  the  assignments  of 
Vol.  xcix. 
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error,  which  are  at  all  insisted  on  in  ai^ument,  adversely  to 
the  appellants.  The  decree  of  the  chancellor  overruling  the 
demurrers  to  the  bill  is  free  from  error,  and  is  affirmed. 


Brooks  V.  Hofsers. 

StcUrttory  Action  of  Ejectment  ^^^ 

I  90    488 

1.  Breach  of  the  conditions  of  a  lease;  waiver  of  such  breach. — The  [104   I89j 
acceptance  by  a  landlord  of  the  rents  accruing  after  the  breach  of 

the  conditions  contained  in  a  lease,  with  full  knowledge  of  the  breach, 
and  of  all  the  circumstances,  is  an  affirmation  that  the  contract  of 
lease  was  still  in  force  and  was  to  continue,  for  the  time  for  which 
the  rent  was  paid  and  received ;  and  the  lessee  can  not  be  considered 
a  trespasser  during  the  time  for  which  he  paid  rent. 

2.  Same. — The  making  of  a  contract  by  which  the  lessee  released 
to  the  lessor  a  portion  of  the  leq^sed  premises  for  a  consideration 
which  was  to  be  credited  upon  subsequently  accruing  rent,  and  which 
was  executed  after  the  knowledge  on  the  part  of  the  lessor  that  the 
covenants  of  the  lease  were  broken,  is  an  affirmation  of  the  subsis- 
tence of  the  lease  at  the  time  of  such  contract,  and  constitutes  a 
waiver  of  the  forfeiture,  and  right  to  re-enter  for  breach  of  the  cove- 
nants of  the  lease  prior  to  the  execution  of  such  contract. 

3.  Evidence  ;  proof  of  oth-er  breaches  than  those  specified  not  admissi- 
ble.— Where  a  lessor  has  notified  his  lessee  that  the  contract  of  lease 
has  been  forfeited,  by  reason  of  the  breach  of  certain  specified  cove- 
nants therein,  he  can  not,  in  an  action  founded  upon  such  forfeiture, 
introduce  evidence  of  the  breach  of  other  and  wholly  different  cove- 
nants in  the  contract  of  lease. 

Appeal  from  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  a  statutory  action  of  ejectment,  brought  by  the 
appellee,  Charlotte  Thompson  Eogers,  against  the  appellant, 
to  recover  certain  specifically  described  lands,  and  was  com- 
menced December  7, 1891.  The  principal  facts  of  the  case 
are  sufficiently  stated  in  the  opinion. 

Subsequent  to  the  alleged  breach  of  the  contract  of 
lease,  the  plaintiff,  together  with  her  husband,  entered  into 
a  contract  with  the  defendant  on  January  22, 1891,  by  which 
they  agreed  to  credit  certain  amounts  upon  the  rent  notes 
to  be  due  for  the  years  1892  and  1893  from  the  said  Brooks, 
in  consideration  of  his  relinquishing  his  right  to  500  acres 
of  the  land,  which  had  been  originally  leasea  to  him. 

Among  other  charges,  which  were  asked  by  the  defendant, 
and  to  the  refusal  to  give  each  of  which  he  separately  ex- 
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cepted,  were  the  following :  (12.)  "The  court  charges  the 
jury  that  the  execution  and  delivery  of  the  contract  of  Janu- 
ary 22,  1891,  made  by  and  between  the  plaintifiF  and  defend- 
dant,  was  a  waiver  by  the  plaintifiF  of  all  forfeitures  of  said 
lease  of  March  15th,  1888,  which  occurred  prior  to  said  22d 
day  of  January,  1891 ;  and  if  you  believe  from  the  e^ddence, 
that  said  contract  was  executed  and  delivered  on  its  date, 
January  22d,  1891,  and  if  you  further  believe  that  no  forfei- 
ture of  said  lease  of  March  15,  1888,  was  committed  by  said 
defendant  after  said  22d  day  of  January,  1891,  then  you 
must  find  for  the  defendant  in  this  cause."  (13.)  "The 
court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff  was  informed  of  the  breach  of  said  lease  of 
March  15,  1888,  on,  and  prior  to  the  Ist  day  of  October, 
1891,  and  that  on  that  date,  the  plaintiff  accepted  from  the 
defendant  the  rent  for  said  plantation  for  the  year  ending  on 
the  1st  day  of  January,  1892,  and  that  no  breach  of  said 
lease  was  committed  by  defendant  after  the  1st  day  of  Octo- 
ber, 1891,  then  the  jury  must  find  for  the  defendant  in  this 
cause.'* 

Richardson  &  Beese,  for  appellant,  cited  Dahm  v.  Bar- 
loiVy  93  Ala.  120 ;  Abrams  v.  Watson,  59  Ala.  524 ;  Mayberry 
V.  Leech,  58  Ala.  342;  Goml)er  v.  Hatchett,  6  Wis.  324  ;'  Stuy- 
vesant  v,  Davis,  9  Paige,  427 ;  Taylor's  Landlord  &  Tenant, 
497,  498. 

Arrington  &  Graham,  contra. 

COLEMAN,  J. — The  suit  is  the  statutory  action  of  eject- 
ment. The  plaintiff  in  the  court  below,  Charlotte  Thomp- 
son Rogers,  leased  her  plantation  to  defendant  Brooks  for  a 
term  ol  five  years,  to  begin  on  the  first  day  of  January,  1889. 
The  consideration  of  the  lease  was  the  annual  payment  of 
eleven  hundred  dollars,  "to  be  paid  on  the  first  day  of  Octo- 
ber of  each  year  during  the  continuance  of  the  lease;" 
and  the  consideration  was  further  evidenced  by  the  execu- 
tion of  five  several  promissory  notes,  in  accordance  with  the 
stipulation  in  the  lease  contract  The  lessee  covenanted  to 
keep  the  ditches,  drains,  fences,  and  houses  in  repair  ;  that 
he  would  not  cut  down  or  destroy  any  of  the  wood  or  timber 
on  the  premises,  except  such  as  was  necessary  for  plantation 
purposes,  and  then  only  from  designated  places,  and  that 
no  land  should  be  cleared  except  at  a  specified  point  The 
lease  provided  "that,  in  case  the  party  of  the  second  part 
shall  violate* any  of  the  conditions,  covenants  or  stipulations 
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imposed  on  him  or  agreed  to  by  him,  .  ,  the  party  of 
the  first  part,  upon  first  giving  ten  days  notice  thereof  in 
writing  to  the  party  of  the  second  part,  may  by  themselves 
or  agents  re-enter  said  premises,  and  enjoy  the  same  in  all 
respects  as  though  the  lease  had  not  been  made." 
The  lessee  paid  his  rental  notes  at  maturity  for  the  years 

1889,  1890,  and  1891.  On  the  19th  of  November,  1891, 
after  the  payment  of  the  rental  note  for- that  year,  the  plain- 
tiff servea  a  written  notice  of  forfeiture  upon  the  defendant. 
After  setting  out  the  covenants  of  the  lease  in  regard  to  the 
cutting  of  timber  and  wood  and  the  clearing  of  land,  the 
notice  proceeded  as  follows:  "And  whereas,  you  have 
violated  the  conditions,  covenants,  and  stipulations  above 
mentioned,  contained  in  said  lease,  by  cutting  and  destroy- 
ing wood  and  timber  on  said  premises,  ....  and 
whereas,  you  have  cleared  wood  or  timber  lands,"  setting 
out  the  place,  so  as  to  show  the  clearing  was  at  a  different 
place  from  that  authorized  by  the  lease,  then  follows  the 
notice,  as  provided  in  the  lease,  that  after  ten  days  the  plain- 
tiff would  re-enter,  &c. 

It  will  be  observed  that,  in  the  notice  served  upon  the 
defendant,  there  is  no  reference  to  a  breach  of  any  of  the 
covenants  of  the  lease  in  regard  to  the  ditches,  fences,  and 
repair  of  buildings,  but  the  notice  places  the  forfeiture  and 
right  to  re-enter  upon  a  violation  of  the  covenants  in  regard 
to  the  cutting  and  destroying  of  the  timber  and  clearing  of 
land.  The  suit  is  ejectment,  and  was  instituted  on  the  7th 
of  December,  1891,  although  the  rent  for  the  entire  year 
of  1891  was  paid  and  received  by  the  plaintiff  on  the  1st 
of  October,  1891. 

The  evidence  tended  to  show  that  the  acts  complained  of 
as  a  violation  of  the  covenants  of  the  lease  not  to  cut  or 
destroy  the  timber  or  clear  the  land  occurred  in  December, 

1890,  and  during  the  early  part  of  the  year  1891. 
Under    the   contract  of     lease,   the   lessee    held  but  an 

estate  upon  condition.  Upon  breach  of  covenants,  he  for- 
feited his  estate  at  the  option  of  the  lessor,  who,  upon  giving 
the  notice  stipulated  in  the  contract,  had  the  right  to  re- 
enter. The  lease  was  not  rendered  absolutely  void  by  the 
act  of  forfeiture,  but  upon  the  election  of  the  lessor.  The 
lessee  had  no  option  under  the  contract.  If,  after  the  breach 
of  the  condition  of  the  lease,  the  lessor,  with  a  ful  knowl- 
edge of  the  breach  of  the  condition  and  all  the  circum- 
stances, demanded  and  received  from  the  lessee,  under  the 
contract  of  lease,  rents  which  accrued  subsequent  to  the 
breach,  this  was  a  clear  recognition  that  the  relation  of 
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lessor  and  lessee  continued  for  the  time  for  which  the  rent 
was  paid  and  received.  A  lessor  can  not  be  permitted  to 
get  the  benefit  of  his  contract  of  lease  after  breach  of  con- 
dition, for  the  purpose  of  collecting  rents  which  subsequently 
accrued,  and,  after  collecting  the  rents,  then  hold  the  lessee 
to  be  a  trespasser  on  the  land  during  the  same  period  for 
which  he  collected  rents  under  the  contract  of  lease.  The 
receipt  of  the  rent,  under  such  circumstances,  is  an  affirma- 
tion that  the  contract  of  lease  was  still  in  force,  and  subsist- 
ing up  to  the  time  for  which  the  rent  was  collected,  and  that 
the  lessee  was  not  a  trespasser  during  the  time  for  which  he 
paid  reni  If  the  lessor  receives  rent  only  for  the  time 
prior  to  the  breach  of  the  conditions,  or  if  the  rent  is  re- 
ceived without  notice  or  knowledge  of  the  breach,  payment 
under  such  circumstances  will  not  constitute  a  waiver  of  his 
right  to  elect  to  declare  the  estate  of  the  lessee  forfeited, 
and  of  the  right  to  re-enter.  These  principles  are  sustained 
by  the  following  authorities  :  Bendy  v.  Nichall,  Common 
Bench  Bep.  4  Vol.  376,  and  note  on  page  387  ;  Jackson  v. 
Allen,  3  Cow.  220;  Mtinston  v.  Gladwin,  6  Adoloh.  &  Ellis,  (N. 
S.)  952 ;  Stuyvesant  v.  Davis,9  Paige,  427;  Gornber  v.  Hatcheti, 
6  Wis.  324';  Sheppard  v.  Alien,  3  Taunton  77;  Bleeck^v, 
Smith,  13  Wend.  630 ;  Taylor  on  Landlord  and  Tenant,  §§ 
497,438. 

In  Dahm  v.  Barlotv,  93  Ala.  120,  it  is  said,  the  landlord's 
acceptance  of  the  rent  accruing  after  a  forfeiture,  with  knowl- 
edge thereof,  operates  a  waiver  in  advance  of  the  disclaimer 
of  title,  if  any. 

Beceipt  of  the  rent  in  advance  for  the  three  months,  be- 
ginning Oct.  1,  1891,  and  ending  Jan.  1st,  1892,  if  received 
with  a  full  knowledge  that  the  covenants  of  the  lease  had 
been  broken  prior  to  that  time,  was  a  waiver  of  the  forfeit- 
ure, and  an  affirmation  that  the  relation  of  lessor  and  lessee 
continued  under  the  lease,  at  least  for  the  time  for  which 
the  lessor  received  the  rent  in  advance.  We  do  not  hold 
that  a  waiver  of  the  forfeiture  included  a  waiver  of  the 
right  to  sue  and  recover  for  a  breach  of  the  covenants.  That 
question  is  not  in  this  case.  The  making  of  a  contract  by 
and  between  the  lessor  and  lessee,  by  wnich  the  lessee  re- 
leased to  the  lessor  a  portion  of  the  leased  premises,  for  a 
consideration  which  was  to  be  credited  upon  the  two  rental 
notes  of  the  lessee  for  the  years  1892  and  1893,  respectively, 
executed  after  covenants  of  the  lease  were  broken,  with  full 
knowledge  of  that  fact  on  the  part  of  the  lessor,  would  be 
an  affirmation  of  the  subsistence  of  the  lease  at  the  time  of 
such  contract,  and  constitute  a  waiver  of  the  forfeiture  and 
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right  to  re-enter  for  breach  of  covenants  of  the  lease  prior 
to  the  execution  of  such  contract. 

The  plaintiff  was  allowed  to  introduce  evidence,  against 
the  objection  of  the  defendant,  to  show  that  defendant  had 
forfeited  his  estate  by  failing  to  keep  the  premises  in  repair 
as  covenanted  for  in  the  contract.  The  lease  contains  such 
a  stipulation,  and  it  provides  that  for  a  violation  of  any  of 
the  covenants  the  lessor  may  re-enter,  upon  first  giving  ten 
days  notice  to  the  lessee.  The  notice  given  by  the  plaintiff 
to  the  lessee  is,  that  "Whereas  you  have  violated  the  condi- 
tions, covenants  and  stipulations  •  •  in  said  written  lease, 
by  cutting  and  destroying  the  wood  and  timber,  *  *  and 
by  clearing  lands,'*  the  plaintiff  claims  the  right  to  rescind 
the  lease  and  to  re-enter  the  premises.  Notice  was  never 
given  to  the  defendant  that  the  plaintiff  claimed  a  forfeiture 
and  right  to  re-enter  for  a  breach  of  the  covenant  to  make 
repairs.  He  placed  the  forfeiture  of  the  leased  estate  en- 
tirely upon  other  grounds,  which  were  carefully  specified. 
We  think  this  a  waiver  to  declare  a  forfeiture  for  the  breach 
of  the  covenant  to  make  repairs.  The  plaintiff  may  sue  and 
recover  damages  for  the  breach  of  the  covenant  in  regard  to 
repairs,  but  that  is  the  exercise  of  a  very  different  right 
from  holding  the  lessee  to  have  forfeited  the  lease  estate. 

In  the  case  of  Morecroft  v.  Marx  et  aZ.,  4  Barnwall  & 
Greswell,  606,  the  lease  contained  a  covenant  to  keep  the 
premises  in  repair,  and  to  repair  within  three  months  after 
notice,  and  a  clause  of  re-entrv  for  breach  of  any  covenant 
It  was  held,  Baily,  J.,  "that  the  landlord  had  an  option  to 
proceed  on  either  covenant,  and,  after  giving  notice  to  re- 
pair within  three  months,  he  might  have  brought  an  action 
against  the  defendant  upon  the  former  covenant  for  not 
keeping  the  premises  in  repair.  But  that  is  very  different 
from  insisting  upon  the  forfeiture."  It  is  true  in  this  case 
the  landlord  recovered  rent  for  a  time  after  the  notice  of 
forfeiture,  and  this  was  held  to  be  an  affirmance  that  the 
lease  subsisted  up  to  that  time,  but  it  was  also  declared  as 
the  opinion  of  the  court,  that  the  notice  to  repair  within 
three  months  was  a  waiver  of  the  forfeiture  incurred  by  the 
breach  of  the  covenant  to  keep  the  premises  in  repair. 

It  would  be  manifestly  unjust  to  permit  the  plaintiff,  after 
notifying  the  defendant  specifically  of  the  breaches  of  the 
covenant  upon  which  he  based  the  forfeiture  and  claimed 
the  right  of  re-entry,  on  the  trial  to  introduce  evidence  of 
the  breach  of  another  and  wholly  different  covenant,  of  which 
he  had  given  no  notice  and  made  no  complaint  prior  to  the 
beginning  of  the  suit,  and  against  which  the  defendant  could 
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not  possibly  prepare  his  defense.  Objections  to  evidence  of 
this  character  should  have  been  sustained. 

The  husband  can  not  make  a  contract  for  the  sale  of  the 
lands,  tenements,  or  hereditaments,  or  of  any  interest  there- 
in, belonging  to  his  wife,  except  leases  for  a  term  not  longer 
than  one  year,  unless  lawfully  authorized  thereunto  iu  writ- 
ing by  his  wife.  Code,  §  1732.  Generally,  without  inde- 
pendent proof  of  his  authority,  the  acts  or  declarations  of 
one  professing  to  act  as  the  agent  of  another,  are  inadmissi- 
ble against  the  principal. — 3  Brick.  Dig.,  21,  §  43. 

There  was  no  error  in  permitting  the  plaintiff  to  amend 
her  complaint  by  striking  out  so  much  of  the  complaint  as 
claimed  damages  for  the  detention  of  the  land.  The  de- 
fendant's pleas  of  "set-off"  and  "recoupment"  presented  no 
answer  to  the  complaint  in  ejectment 

It  would  be  an  unnecessary  consumption  of  time  and 
labor  to  consider  in  detail  the  many  exceptions  contained  in 
the  record  and  assignments  of  error.  Some  of  them  are 
well  taken  under  the  rules  of  law  we  have  laid  down  appli- 
cable to  the  case.  Many  are  mere  repetitions,  and  do  not 
raise  different  questions.  Charge  12  is  faulty,  in  that  it 
ignores  the  fact  of  notice  or  knowledge  on  the  part  of  the 
lessor,  that  the  covenants  of  the  lease  had  been  broken,  at 
the  time  of  the  making  of  the  contract  referred  to  in  the 
charge.  Other  charges  requested  and  refused  are  faulty 
upon  like  grounds.  Charge  13  requested  by  the  defendant 
was  in  accordance  with  the  views  we  have  expressed,  and 
should  have  been  given. 

For  the  errors  pointed  out,  the  case  is  reversed  and  re- 
manded. 


Andrews  v.  Biriningrham  mineral 
Railroad  €o. 

Action  to  recover  Damages/or  Persmud  Injuries, 

1.  Plea  of  contributory  negligence  may  be  waived,— In  an  action  to  re- 
cover for  personal  injuries,  where  the  transcript  shows  that  only  the 
plea  of  the  general  issue  was  filed,  but  evidence  of  contributory 
negligence  was  introduced,  without  objection,  it  will  be  presumed 
that  the  filing  of  a  spt-cial  plea  of  contributory  negligence  was  waived 
by  the  plaintiff;  and  the  appellate  court  will  review  the  proceedings 
of  the  trial  court  as  if  such  defense  had  been  specially  pleaded. 
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2.  Evidence  of  custom  and  practice;  when  inadmissible. — Custom  and 
practice  can  not  justify  the  doing  of  an  act  which  is  negligent /7er  ««; 
and  the  evidence  of  such  a  custom  and  practice  is  inadmissible. 

AppEAii  from  the  City  Court  of  Birmingliam. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  was  an  action  brought  by  the  appellant  against  the 
appellee  corporation;  and  sought  to  recover  damages  for 
personal  injuries,  alleged  to  have  been  received  by  reason  of 
the  defendant's  negligence  in  not  keeping  its  road-way  in 
proper  repair.  Judgment  for  defendant.  Plaintiff  appeals  ; 
and  assigns  as  error  the  rulings  upon  the  evidence,  and 
giving  of  the  general  affirmative  charge  for  the  defendant. 

Wade  <fe  Vaughan,  for  appellant,  cited  Union  Railway  Go. 
V,  Alexaiuier,  93  Ala.  133;  9  So.  Bep.  526;  Railroad  Co.  v. 
Orr,  94  Ala.  602;  8  So.  Eep.  864;  Danieh  v.  Hardzaick, 
88  Ala.  558. 

HEwrrr,  Walker  &  Porter,  contra,  cited  Railroad  Co.  v. 
Schaufter,  75  Ala.  136;  Thompson  v.  Railroad  Co.,  26  N.  E. 
Rep.  1070;  Dandie  v.  Railroad  Co.,  7  So.  Eep.  792. 

HEAD,  J. — Appellant  was  a  brakeman  in  the  service  of 
appellee.  As  the  locomotive  drawing  one  of  appellee's 
trains  approached  a  switch  on  the  main  line  in  the  company's 
North  Birmingham  yard,  he  was  standing  on  the  foot  braces 
on  the  pilot  of  the  locomotive,  which  were  twelve  or  fifteen 
inches  long  and  were  intended  for  brakemen  to  stand  on 
when  switching.  It  was  ten  o'clock  at  night.  When  about 
forty  feet  from  the  switch  appellant  says  he  saw  it  was 
thrown  wrong  for  the  train,  and  was  reaav  to  jump,  when 
the  engineer  called,  "Andrews,  look  out  for  that  switch." 
He  then  jumped  on  the  track  in  front  of  the  engine  and  took 
three  steps  towards  the  switch,  when  his  leg  went  into  a  hole 
in  the  road-bed  and  he  fell.  The  engine  was  moving  at  the 
rate  of  from  three  to  five  miles  per  hour  and  slowing  up  when 
he  jumped  off.  By  reason  of  the  fall,  he  was  overtaken  by 
the  engine,  run  over  and  injured.  The  hole  into  which  he 
fell,  averaged  at  least  three  feet  deep  for  the  distance  of 
eleven  cross-ties,  and  looked,  appellant  testified,  like  a 
trestle  had  been  there.  Appellant  nad  never  seen  the  hole 
hefore  and  did  not  know  it  was  there  until  he  fell  into  it. 
He  examined  it  afterwards.  The  testimony  also  tended  to 
show  that  where  he  jumped  off,  and  thence  in  the  direction 
of  the  switch,  the  track  was  on  an  embankment  which  sloped 
off  on  the  right  side ;  that  on  the  right  there  were  two  otner 
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tracks  about  six  feet  apart,  and  the  embankment,  on  which 
was  the  main  track,  outside  of  rails  of  track  was  covered  with 
hunks  of  slag  and  cinder,  some  of  which  weighed  probably 
150  or  200  pounds.  On  the  left  of  the  track  it  was  narrow, 
being  about  two  feet  wide  and  nearly  perpendicular.  Switch 
was  on  the  left  side.  The  road-bed,  between  the  rails,  where 
appellant  undertook  to  go  in  advance  of  the  engine,  was 
apparently  level.  There  was  no  light  there,  except  the  head- 
light of  the  engine  and  appellant's  lamp  which  he  had  with 
him.  It  was  appellant's  duty  to  attend  to  switches  for  that 
train  on  the  occasion  in  question.  There  was  other  evidence 
tending  to  show  negligence  on  the  part  of  the  defendant 
company,  in  respect  to  the  existence  of  the  hole  in  the  road- 

The  cause  of  action  relied  on  is  the  defective  condition  of 
the  roadway,  in  that  the  hole  in  which  appellant  fell  was 
negligently  permitted  to  be  and  remain  therein.  The  defense 
relied  on  is  contributory  negligence.  That  defense  was  not 
specially  pleaded,  but  the  parties,  without  objection,  actually 
tried  the  case  upon  that  issue,  which  brings  it  within  the 
rule  announced  by  this  court  in  Fanner's  Uase^  97  Ala.  141. 
The  filing  of  the  special  plea  was  thus  waived  by  the  appel- 
lant The  special  act,  on  the  part  of  appellant,  insisted  on 
by  the  defendant  as  constituting  contrioutory  negligence, 
was  the  act  of  jumping  off  on  the  track  in  front  of  the  moving 
engine  and  undertaking  to  go  upon  the  track  to  the  switch. 
As  pertinent  to  the  inquiry,  whether  such  conduct  on  his 
part  was  negligence  or  not,  he  offered  to  prove  by  his  own 
testimony  that  it  was  the  custom  and  practice  on  defendant's 
road  and  on  well  regulated  railroads  for  brakemen,  when  do- 
ing switch  work  in  the  yard  limits,  to  stand  and  ride  on  the 
Eilot  of  the  engine  and  to  leave  the  pilot  to  do  switching 
efore  the  engine  came  to  a  full  stop ;  and  to  show  it  was 
the  custom  and  practice  of  engineers  on  defendant's  railroad 
and  well  regulated  railroads  not  to  bring  their  engines  to  a 
full  stop  for  brakemen  to  leave  the  pilot  when  doing  switch 
work.  The  court  sustained  an  objection  to  the  introduction 
of  this  testimony,  and  appellant  excepted. 

In  Warden  v,  L.  &  N.  K  R.  Co.,  94  Ala.  277,  we  used  this 
language :  "The  fact  that  one  is  in  the  habit  of  doing  an 
obviously  dangerous  thing  does  not  make  his  act  any  the 
less  a  dangerous  one.  The  fact  that  many  or  all  of  a  limited 
class  of  persons  customarily  ride  upon  the  pilot  of  an  engine 
does  not  alter  the  characteristic  of  obvious  peril  which  the 
law  imputes  to  that  position.  It  is  a  negligence  per  ae  for 
persons  to  walk  on  the  track  of  railroads;  doubtless  many 
Vol.  zoix. 
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persons  are  in  the  habit  of  using  the  track  in  this  way.  Yet 
it  has  never  been  supposed,  and  it  can  not  be  the  law,  that 
such  custom  would  convert  the  track  which  the  law  declares 

to  be  per  ae  a  dangerous  place,  into  a  safe  place 

Custom  and  usage  may  be  relied  on  to  excuse  the  violation 
of  a  rule,  when  tne  act  involved  is  not  negligent  itself,  but 
only  by  relation  to  the  rule  violated ;  and  so,  when  an  act 
may  be  done  in  two  or  more  ways,  a  resort  to  neither  of 
which  involves  such  obvious  peril  as  raises  the  legal  pre- 
sumption or  conclusion  of  negligence  in  the  doing  of  it,  a 
custom  or  usage  to  do  it  in  a  particular  way  may  be  looked 
to,  as  tending  to  show  that  it  was  not  negligence  to  resort  to 
that  method  m  the  instance  under  consideration.  But  cus- 
tom can  in  no  case  impart  the  qualities,  of  due  care  and 
prudence  to  an  act  which  involves  obvious  peril,  which  is 
voluntarily  and  unnecessarily  done,  and  which  the  law  itself 
declares  to  be  negligent"  A  number  of  authorities  are 
there  cited  in  support  of  what  was  said. 

In  K.  a,  M.  dt  B.  R.  R  Co.  y.  Burton,  97  Ala.  240,  the  law 
in  reference  to  the  admissibility  of  custom  and  usage  of  rail- 
roads, as  affecting  the  question  of  negligence,  is  also  fully 
stated,  to  which  we  refer  without  quoting. 

Under  the  evidence  in  this  cause,  we  are  of  opinion  that 
the  plaintiff's  conduct  in  attempting  to  go  to  the  switch  on 
the  track  in  front  of  the  moving  engine,  under  the  circum- 
stances detailed  by  himself,  involved  obvious  peril  of  his 
safety,  and  was  per  se  negl^ence,  which,  under  the  princi- 
ples declared  in  Warden  v,  L,  dc  N,  R,  R,  Co.  and  K.  C,  M. 
d  B.  R.  R.  Co.  V.  Burtoriy  supra,  could  not  have  been  relieved 
by  proof  of  the  custom  which  he  offered  to  introduce.  It 
follows  that,  conceding  the  existence  of  such  a  custom,  the 
defendant  was  entitled  to  the  general  affirmative  charge 
which  the  court  gave.  The  judgment  of  the  City  Court  is 
affirmed. 


Jones  V.  Weakley. 

Action  for  Moviey  had  and  received. 

1.     GifU  causa  mortis, — To  constitute  a  valid  gift  causa  mortis  the*^ 
donor  must  part  with  possession  and  all  present  control  over  the 
thing  given,  must  do  that  which  shows  conclusively  such  intention, 
and  the  delivery  must  be  as  complete  as  the  nature  of  the  property 
will  allow. 
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2.  Same;  savings  bank  book. —A  delivery  by  the  donor  to  the  donee 
of  a  savings  bank' deposit  book,  standing  in  the  name  of  the  donor,  Is 
a  complete  and  valid  gift  causa  mortis  of  the  deposit,  if  such  was  the 
intention  of  the  donor. 

3.  Same;  pass  book  of  ordinary  bank. — A  delivery  of  a  pass  book  of 
an  ordinary  bank  is  not  sufficient  to  constitute  a  va  id  gift  cnum 
mortis  of  the  money  on  deposit,  since  the  depositor  does  not,  thereby, 
lose  control  over  the  deposit,  and  it  was  not  the  beet  available  deliv- 
ery of  such  deposit 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  B.  Head. 

This  suit  was  brought  by  the  appellant,  John  H.  Jones, 
against  the  appellee,  S.  D.  Weakley,  as  administrator  of  the 
estate  of  Nat  Jenkins,  deceased,  for  money  had  and  received. 
The  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 
The  cause  was  tried  by  the  court  without  the  intervention 
of  a  jury ;  and  upon  the  hearing  of  the  evidence  the  court 
rendered  judgment  for  the  defendant.  The  plaintiff  prose- 
cutes this  appeal,  and  assigns  as  error  the  rendition  of  said 
judgment. 

White  &  Howze,  for  appellant. — The  delivery  of  a  savings 
bank  book  is  a  valid  gift  catisa  mortis  if  such  was  the  inten- 
tion of  the  donor. — Pearce  v.  Boston^  37  Amer.  Rep.  370;  Hill 
V.  Stevenson,  18  Amer.  Rep.  231 ;  Curtis  v.  Portland,  52  Amer. 
Rep.  750.  Not  being  able  to  find  any  case  holding  that  the 
delivery  of  a  deposit  book  of  a  bank  other  than  a  savings 
bank  is  a  valid  gift  causa  mortis,  or  holding  to  the  contrary, 
the  question  can  only  be  settled  upon  principle  and  by  anal- 
ogy. It  has  been  fully  settled  that  promissory  notes,  bonds 
and  other  evidence  of  indebtedness,  which  may  be  regarded 
as  representatives  of  debt  are  subjects  of  a  parol  gift,  and 
the  delivery  thereof  constitute  a  valid  gift  catisa  mortis, 
3  Redfield  on  Wills,  335;  TiUinghast  v.  fVheaton,  5  Amer, 
Rep.  621.  The  deposit  book  in  this  case  was  a  contract  on 
the  part  of  the  bauK  to  repay  the  money  loaned,  or  any  part 
thereof  on  demand.  It  was  an  evidence  of  indebtedness, 
and  as  such  its  delivery  by  the  owner  would  be  a  valid  pfift 
cavsa  mortis,  if  such  was  tie  intention  of  the  donor.  The 
fact  that  the  amount  of  the  debt  is  uncertain  can  not  affect 
this  principle.  The  donor  gives  just  what  the  bank  owes 
him,  and  tne  donee  accepts  just  so  much,  and  this  amount 
can  be  ascertained  by  proof.  The  mere  fact  of  the  donor's 
still  having  the  right  to  draw  on  the  amount  deposited  in 
*  the  bank  can  not  invalidate  the  gift,  for  in  doing  so  he  com- 
mits a  wrong  upon  the  donee,  and  this  he  has  no  right  <o  do. 
The  retention  to  invalidate  the  gift  must  be  of  the  right  to 
Vol  xcix. 
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control  the  same. — Amis  v.  JTiY^,  33  Beavan,  619;  Thamas 
V.  Lemis,  15  S.  E.  Bep.  389. 

Cabaniss  &  Weakley,  contra. — 1.  Gifts  causa  mortis  are  not 
favored  in  the  law,  and  in  order  to  establish  such  a  gift  the 
proof  must  be  clear  and  unmistakable. — 19  Cen.  Law.  Jour, 
p.  222,  and  cases  there  cited ;  Hatch  v.  Atkinson,  r)6  Me.  324 ; 
8.  a  96  Amer.  Dec.  464.  2.  To  constitute  a  valid  donation 
causa  mortis,  there  must  be  a  delivery  of  the  thing  given 
and  an  acceptance  of  the  gift  by  the  donee.  The  donor 
must  part  not  only  with  the  possession,  but  with  all  present 
control  and  dominion  over  the  property. — Baskett  v.  Hassell, 
107  U.  S.  602;  s.  c.  27  Law  Ed.  500,  and  notes;  Ridden  v. 
Thrall,  11  Law  Bep.  Ann.  684  and  notes  ;  Henschel  v.  Maurer, 
69  Wis.  570 ;  s.  c.  2  Am.  St.  Bep.  757,  and  note  759 ;  8  Amer. 
&Eng.  Encyc.  of  Law,  1347,  and  note  3.  3.  The  delivery  of  a 
pass  book  of  an  ordinary  bank  of  deposit  is  not  sufficient  to 
perfect  a  gift  of  the  money  on  deposit,  since  the  depositor 
does  not  thereby  lose  control  and  dominion  over  the  deposit. 
8  Amer.  &  Eng.  Encvc.  of  Law,  p.  1345,  note  2 ;  2  Schouler 
Pers.  Prop.,  §§  172,  173;  Beak  v.  Beak,  L.  R  13  Eq.  489; 
McGonneU  v.  Murray,  3  Ired.  Eq.  B.  460;  Ashhrook  v,  Ryan 
(Ky.),  92  Amer.  Dec.  481 ;  Appedl  of  Walsh,  (Pa.),  9  Amer. 
St  Bep.  83;  McHugh  v,  0' Conner,  91  Ala.  241.  4  The  same 
acts  are  necessary  to  constitute  a  delivery  in  a  gift  causa 
mortis  as  in  a  gift  inter  vivos. — 8  Amer.  &  Eng.  Encyc.  of  Law, 
p.  1314,  and  authorities  cited  in  note  6.  5.  The  delivery 
must  be  as  complete  as  the  nature  of  the  property  will  ad- 
mit ot — Hatch  V.  Atkinson,  supra;  Smith  v.  Doioney,  3  Ired. 
268;  MiUer  v.  Jeffress,  4  Gratt.  (Va.),  472;  Ward  v.  Turner, 
2  Yes.  431 ;   Westerloo  v.  De  Witt,  36  N.  Y.  340. 

STONE,  C.  J. — This  case  was  tried  by  the  court  without 
a  jury,  and  presents  a  single  question :  Does  the  testimony 
prove  that  the  deceased,  Nat  Jenkins,  made  a  valid,  executed 

e  causa  mortis  to  John  H.  Jones,  the  plaintiff,  of  the  money 
had  on  deposit  with  the  First  National  Bank  of  Bir- 
mingham? There  is  no  material  ccmflict  in  the  testimony. 
The  First  National  Bank  of  Birmingham  was  a  bank  of 
issue,  discount  and  deposit,  and  was  not  a  savings  bank. 
Nat  Jenkins  was  a  colored  man,  was  lying  seriously  wounded 
from  a  railroad  disaster;  believed  he  would  die  of  his 
wounds,  and  did  in  fact  die  therefrom  two  days  afterwards. 
He  had  a  deposit  account  with  the  First  National  Bank. 
He  had  in  his  possession  a  pass  book,  in  which  was  an  ac- 
count with  the  caption,  "Dr.  The  First  National  Bank  in  ac- 
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count  with  Nat  Jenkins,  Cr."  In  this  pass  book  were  items 
of  debit  and  credit,  but  the  account  was  not  balanced 
There  was  in  fact  a  balance  due  the  depositor  of  near  nine 
hundred  dollars. 

Jones  was  nephew  of  Jenkins,  and  was  visiting  the  latter 
as  he  lay  in  the  hospital,  the  effect  of  his  injuries.  He 
gave  Jones  the  key  to  his  box,  and  requested  him  to  go  and 
bring  to  him  his  pass  book  and  other  articles.  On  the  next 
day,  and  in  the  presence  of  witnesses,  Jenkins,  after  stating 
he  was  going  to  die,  ''handed  to  plaintiff  (Jones)  the  bank 
book,  keys  and  papers,  and  said  to  him :  .  .  .  take  this 
book.  I  give  you  this  money  and  all  I  have  got — go  and 
get  ii  I  don't  want  the  old  man,  or  any  of  his  folks,  to  have 
any  thing  that  I  have  got  All  I  want  is  for  you  to  see  that 
I  am  decently  buried."  Jones  took  possession  ef  the  ten- 
dered pass  book,  keys  and  papers,  and  retained  them.  After 
Weakley  was  appointed  administrator,  he  checked  the 
money  out  of  the  bank,  and  this  action  was  brought  by 
Jones  to  recover  the  same  as  so  much  money  had  and  re- 
ceived for  his  use. 

The  general  rule  is,  that  to  constitute  a  valid  gift,  whether 
inter  vivos,  or  caiisa  mortis,  the  donor  must  part  with  do- 
minion over  the  thing  attempted  to  be  given ;  must  do  the 
act  or  acts  which  are,  or  appear  to  be,  the  most  pronounced 
and  decisive  of  the  intention  to  part  with  possession  and 
control;  and  the  acts  must  of  themselves  amount  to  a  part- 
ing with  the  possession  and  controL  Authorities  on  this 
question  are  very  abundant,  and  they  cover  almost  every 
conceivable  phase  of  the  question. — McHugh  v.  O'Connor, 
91  Ala.  243;  Dacus  v,  Streety,  59  Ala.  183;  8  Amer.  &  Eng. 
Encyc.  of  Law,  1341  et  aeq. ;  and  the  numerous  authorities 
cited  by  counsel. 

The  direct  question  presented  by  this  record  has  been 
many  times  considered.  A  pass-book  issued  by  a  savings 
bank,  it  is  held,  rests  on  a  peculiar  footing.  Such  book  is 
the  record  of  the  customer's  account,  and  its  production 
authorizes  control  of  the  deposit.  Like  the  key  of  a  locked 
box,  its  delivery  is  treated  as  a  delivery  of  all  it  contains. 
It  follows  that  the  delivery  in  this  case,  accompanied  by  the 
declared  intention  to  give,  if  the  deposit  had  been  in  a  sav- 
ings bank,  would  have  been  a  valid  gift  causa  mortis  of  the 
money  on  deposit,  of  which  it  was  the  evidence.  It  would 
furnish  the  key  to  the  locked  Contents.  8  Amer.  &  Eng. 
Encyc.  of  Law,  1824-5 ;  Pierce,  v.  Boston  Five  Cents  Savings 
Bank,  129  Mass.  425 ;  37  Amer.  Eep.  371 ;  Curtis  v.  Portland 
Savings  Bank,  77  Me.    151 ;  52  Amer,   Rep.  750 ;  HtU  v. 

Vol.  xoix. 
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Stevenson,  63  Me.  364  ;  18  Amer.  Kep.  231 ;  Camp's  Appeal, 
36  Conn.  88. 

Not  80,  however,  with  the  present  book.  The  First 
National  Bank,  as  we  have  seen,  was  a  bank  of  issue,  dis- 
connt  and  deposit.  The  money  could  be  withdrawn  from 
the  bank,  not  by  the  production  of  the  pass-book,  but  on 
the  check  of  the  depositor.  It  was  not  the  best  delivery 
available  under  the  circumstances.  It  did  not  give  domin- 
ion 'and  control  of  the  money,  the  thing  claimed  to  have 
been  given  ;  for  the  money  was  as  subject  to  check  without 
the  production  of  the  book  as  with  it. —  Thomas,  Admr,  v, 
Uwis,  15  S.  E.  Rep.  389 ;  Dole  v,  Lincoln,  31  Me.  422 ;  Hille- 
hrant^  v.  Brewer,  6  Tex.  45 ;  Noble  v.  Smith,  2  Johns.  52 ; 
Jones  V.  Brovm,  34  N.  H.  445  ;  Beak  v.  Beak,  L.  R  13  Eq. 
Cas.  489 ;  8  Am.  &  Eng.  Encyc.  of  Law,  p.  1345,  note  2. 

There  is  no  error  in  the  record. 

Affirmed. 


8inUti  V.  Brannon.  ^^ 

I  99    445| 


Bill  in  Equity  to  Invest  Legal  Title  in  Complainani.  12L-2S!l 


1.  Petition  for  naU  of  land  to  pay  decedenVsi  debts;  sufficient  averments. 
—A  petition  by  an  ndministrator  for  an  order  to  selUands  belonging 
to  the  estate  of  his  intestate,  for  the  payment  of  his  debts  (Code,  §§ 
2104,2106),  which  alleges  that  **there  is  no  personal  property  belong- 
ing to  said  estate  with  which  to  pay  the  debts  of  said  decedent,  and 
that  it  is  necessary  to  sell  the  said  lands  to  pay  the  debts  of  said 
estate,"  is  sufficient  to  confer  jurisdiction  on  the  Probate  Court  to 
decree  a  sale. 

2.  Bill  in  equity  to  invest  legal  title;  want  of  equity. — Where  the  aver- 
ments of  a  bill,  filed  to  invest  the  legal  title  in  complainant,  on  the 
theory  that  he  claims  as  the  purchaser  under  a  void  sale,  show  that 
the  allegations  of  the  petition  for  such  sale  were  sufficient  to  confer 
jurisdiction  to  order  a  sale,  the  bill  is  without  equity,  the  said  sale 
having  been  valid,  and  having  invested  the  purchaser  with  the  legal 
title. 

Appeal  from  Chancery  Court  of  Cleburne. 

Heard  before  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  by  the  appellee,  James  F. 
Brannon,  against  the  appellants,  the  heirs  of  A.  H.  Smith, 
deceased,  and  prayed  for  the  divestiture  of  title  to  certain 
property  described  therein  out  of  the  respondents,  and  the 
investing  of  such  title  into  the  complainant  The  theory  of 
the  bill  and  the  facts  as  disclosed  in  the  record  are  sufficient- 
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\y  stated  in  the  opinion.  The  respondents  demnrred  to  the 
bill  as  several  times  amended,  and  assigned  in  various  ways 
the  want  of  equity  in  said  bill ;  and  also  moved  to  dismiss 
the  bill  for  the  want  of  equity. 

Upon  the  submission  of  the  cause,  upon  pleadings  and 
proof,  the  chancellor  overruled  the  several  grounds  of 
demurrer  and  the  motion  to  dismiss,  and  in  his  final  decree 
granted  the  relief  prayed  for.  The  respondents  prosecute 
this  appeal,  and  assign  as  error  the  decree  overruling  their 
demurrers  and  motion  to  dismiss,  and  the  final  decree  grant- 
ing complainant  the  relief  asked. 

Parson,  Peabce  &  Kelly,  and  Watts  &  Son,  for  appellants. 

Smiih  &  SMrrH,  contra. 

McCLELLAN,  J. — The  theory  of  the  bill  of  complaint  in 
this  case  is  that  the  complainant,  James  F.  Brannon,  is  a 
sub-purchaser  under  a  void  sale  of  the  land  in  controversy, 
whicn  belonged  originally  to  A.  H.  Smith,  now  deceased, 
made  by  the  administrator  of  said  Smith  in  1872 ;  that  the 
purchaser  at  that  sale,~under  whom  complainant  claims,  paid 
the  purchase-money  in  full,  that  this  money  was  received  by 
the  heirs  of  said  Smith,  who  are  defendants  to  the  bill,  and 
appropriated  and  used  by  them  or  for  their  benefit,  and  that 
upon  these  facts,  the  complainant  is  entitled  to  have  the 
legal  title,  which  the  void  sale  was  inoperative  to  pass, 
divested  out  of  them  and  invested  in  himself.  The  sup- 
posed infirmity  of  the  sale  by  the  administrator  of  Smith 
IS  alleged  to  lie  in  the  insufficiency  of  the  petition,  filed  by 
him  in  the  Probate  Court  for  an  order  of  sale,  to  confer  juris- 
diction on  that  court  to  make  such  order.  The  bill  as  amend- 
ed avers  the  contents  of  said  petition  as  follows  :  "The  said 
H.  W.  Moore,  as  the  administrator  of  the  said  A.  H.  Smith, 
filed  his  written  application  with  the  Probate  Court  of 
Cleburne  county  [in  which  the  land  was  situated],  alleging 
that  there  was  no  personal  property  belonging  to  saia 
estate  with  which  to  pay  the  debts  of  said  decedent,  and 
that  it  was  necessary  to  sell  said  lands  to  pay  the  debts  of 
said  estate."  In  Abernaihy  v.  O'Reilly,  90  Ala.  495,  this 
court  held  the  averments  stated  above  in  a  petition  by  an 
administrator  to  sell  the  lands  of  his  intestate  to  be  insuf- 
ficient to  confer  jurisdiction  on  the  Probate  Court  to  decree 
a  sale,  and,  of  consequence,  that  an  order  made  by  the  court 
on  such  a  petition  and  the  sale  thereunder  were  absolutely 
void.  Doubtless  the  present  bill  was  framed  with  reference 
Vol.  xcix. 
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to  that  decision ;  and  if  that  case  were  now  the  law,  the  bill 
would  be  sustained,  at  least  so  far  as  its  equity  rests  upon 
the  invalidity  of  the  administrator's  sale.  But  the  doctrine 
declared  in  Abernathy  v.  O'BeiUy  is  not  now  the  law  of  this 
State.  That  case  has  been  directly  and  expressly  overruled, 
and  the  law  declared  to  be  that  an  application  by  an  adminis- 
trator to  sell  lands  belonging  to  the  estate  of  his  intestate, 
which  alleges  that  there  is  no  personal  property  or  an  in- 
suflSciency  of  personal  assets,  to  pay  the  deots  of  the  dece- 
dent, and  that  a  sale  of  the  lands  of  the  estate  is  necessary 
to  pay  said  debts,  contains  the  essential  jurisdictional  alle- 
gations as  to  the  existence  of  debts,  the  insufficiency  of  per- 
sonal assets  for  their  satisfaction,  and  the  necessity  for  a 
sale  of  the  lands  of  the  estate  to  that  end,  and  confers  juris- 
diction on  the  court  to  decree  a  sale.  Cotton^  Admr.  v.  ndlo- 
ivay^  96  Ala.  544 

It  is  manifest,  therefore,  that  upon  the  averments  of  this 
bill  the  complainant  now  has  what  he  seeks  to  acquire 
through  the  decree  he  praj^ s,  namely,  the  legal  title  to  the 
land  in  controversy  ;  and  it  follows  of  course,  that  the  bill  is 
without  equity,  and  the  chancellor  erred  in  overruling  the 
motion  of  respondents  to  dismiss  it  out  of  court  on  that 
ground. 

Whether  on  the  facts  shown  in  the  record  before  us  equity 
could  be  injected  into  the  bill  by  amendment,  it  is  not  nec- 
essary or  proper  for  us  to  decide  on  this  appeal. 

The  decree  of  the  Chancery  Court  is  reversed  and  the 
cause  remanded. 


Black  V.  Moseley. 

Bill  in  Equity  to  Ratify  and  Confirm  Sale  under  a  Poiver 
Contained  in  a  Mortgage. 

1.  Petition  of  married  woman  to  be  relieved  of  the  disabilities  of  cover- 
ture; when  sufficient. — A  petition  to  be  relieved  of  the  disabilities  of 
coverture,  which  avers  that  the  petitioner  is  a  married  woman, 
of  lawful  age,  and  the  owner  of  a  statutory  separate  estate,  that  she 
has  sustained  losses  by  fire,  and  in  order  to  re-build  it  is  necessary  to 
mortgage  such  estate,  and  which  prays  ''that  she  be  decreed  a  feme 
sole,  for  the  purposes  of,  and  so  far  as  to  invest  her  with  the  right  of, 
executing  a  mortgage  on  her  statutory  separate  estate,  and  for  such 
further  and  other  relief  as  the  nature  and  equity  of  this  case,  and 
the  statute  for  such  cases  made  and  provided,  will  allow,''  is  sufficient 
to  support  a  decree  relieving  her  of  the  disabilities  of  coverture,  in 
accordance  with  the  statute  then  existing  —{Code  of  1876,  §  2731). 
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Appeal  from  Decatur  City  Court,  in  equity. 

Heard  before  the  Hon.  W.  H.  Simpson. 

The  bill  in  this  case  was  filed  by  the  appellee,  William 
Moseley,  against  the  appellant,  Mrs  Martha  A.  Black,  on 
Oct  26, 1891 ;  and  prayed  that  a  foreclosure  sale  under  a 
mortgage,  at  which  the  complainant  became  the  purchaser, 
be  ratified  and  confirmed,  or  at  the  option  of  the  defendant, 
the  mortgagor,  that  a  resale  be  made. 

The  allegations  of  the  bill  disclose  substantially  the  fol- 
lowing facts  :  Mrs.  Martha  A.  Black,  a  married  woman,  filed 
a  petition  in  the  Chancery  Court  of  Morgan  county,  Ala- 
bama, on  October  16,  1881,  praying  that  she  be  decreed  a 
feme  sole  for  the  purpose  of  executing  a  mortgage  of  her 
statutory  separate  estate,  and  for  such  other  and  further 
relief  as  was  allowed  under  the  statute  then  in  force.  On 
October  i9,  1881,  her  husband  filed  in  said  court  his  written 
assent  that  the  prayer  of  said  petition  be  granted.  The 
averments  of  this  petition  are  sufficiently  stated  in  the  opin- 
ion. On  October  21, 188 1,  the  following  decree  was  rendered 
in  said  court :  "It  is  ordered,  adjudged  and  decreed  by  the 
chancellor,  that  Mrs.  Martha  A.  ^lack,  wife  of  William  B. 
Black,  be  and  she  is  relieved  of  the  disabilities  of  coverture 
as  to  her  statutory  or  other  separate  estate,  so  far  as  to  in- 
vest her  with  the  right  to  buy  ,  sell,  hold,  convey  and  mort- 
gage, real  and  personal  property,  and  to  sue  and  be  sued  as 
A/eme  sole.'* 

On  November  1,  1881,  Mrs.  Black,  being  indebted  to  one 
Hiram  S.  Freeman  in  the  sum  of  $2,000,  evidenced  by  two 
promissory  notes,  payable  one  and  two  years  after  date,  to 
secure  the  payment  of  the  same,  executed  a  mortgage  on 
certain  described  property.  On  January  31,  1887,  the  said 
Freeman  transferred  and  assigned  said  notes  and  moii^^e 
of  Mrs  Black  to  the  complainant  in  the  present  action,  Wil- 
liam Moseley.  The  notes  not  being  paid,  William  Moseley, 
as  the  assignee  of  said  Freeman,  after  giving  proper  notice 
by  advertisement,  on  March  31,  1891,  sold  the  property  em- 
braced in  the  mortgage,  and  at  said  sale  he  oecame  pur- 
chaser thereof ;  and  as  such  purchaser  now  files  the  present 
bill,  praying  the  relief  stated  above. 

The  respondent  demurred  to  the  bill  on  the  ground,  that 
the  complainant  did  not  offer  to  do  equity  by  offering  to  ac- 
count for  the  rents  and  profits  of  the  property  described  in 
the  bill,  since  the  same  had  been  in  his  possession ;  and  as- 
signed as  further  grounds,  that  the  petition  set  forth  as  an 
exhibit  to  the  bill  was  not  sufficient  to  ^ive  the  Chancery 
Court  jurisdiction  of  the  matter  of  relieving  Mrs.  Black  of 
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the  disabilities  of  coTerture,  and  that  the  decree  on  said  pe- 
tition does  not  follow  the  requirements  of  the  statute ;  and 
that,  therefore,  the  mortgage,  at  the  foreclosure  sale  of  which 
the  complainant  became  the  purchaser,  was  null  and  void,  as 
having  been  executed  by  a  married  woman  while  under  the 
disabuities  of  coverture.  These  demurrers  were  overruled. 
The  respondent  now  appeals,  and  assigns  as  error  the  decree 
overruling  her  demurrers. 

Kyle  &  Seegob,  for  appellant 

Harris  &  Eysteb,  contra. — It  was  not  incumbent  upon  the 
complainant  in  this  bill  to  offer  to  pay  or  account  for  the 
rents. — McHan  v.  Ordtoay,  76  Ala.  347 ;  McLean  v.  Presley ^ 
56  Ala.  211.  The  petition  to  be  relieved  of  the  disabilities 
of  coverture  was  sufficient  to  support  a  decree  granting  the 
relief  prayed  ioT.—Poivell  v.  N.  E,  M,  S.  Co.,  87  Ala.  602; 
Meyer  v.  Svlzbaeher,  76  Ala.  120 ;  Mohr  v.  Senior ,  85  Ala.  114 

COLEMAN,  J. — The  only  material  question  presented  by 
the  record  is,  as  to  the  validity  of  the  decree  of  the  chan- 
cellor, proceeding  under  section  2731  of  the  Code  of  1876, 
by  which  the  plaintiff  was  relieved  of  certain  disabilities  of 
coverture.  The  decree  of  the  chancellor  is  in  precise  accord 
with  the  statute.  The  contention  arises  upon  the  sufficiency 
of  the  petition,  upon  which  the  decree  was  rendered.  The 
petition  states  ''that  she  is  a  married  woman,  the  wife  of 
William  B.  Black,  that  she  is  of  lawful  age,"  and  states  the 
place  of  her  residence.  It  avers  ownersnip  of  a  statutory 
separate  estate  which  is  particularly  described.  The  peti- 
tion then  states  that  she  has  sustained  losses  by  fire,  and  in 
order  to  rebuild,  avers  that  it  has  become  necessary  to 
mortgage  her  statutory  estate  to  borrow  money.  The  prayer 
is,  "that  she  be  decreed  a  feme  sole  for  the  purpose  of,  and 
so  far  as  to  invest  her  with  the  right  of  executing  a  mortgage 
on  her  statutory  separate  estate,  and  for  such  further  and 
other  relief  as  the  nature  and  equity  of  this  cause,  and  the 
staiute  in  such  cases  made,  and  pi'ovided,  tvill  allow, "  Ac.  The 
assent  of  the  husband  conforms  to  the  prayer  for  relief. 

The  only  question  is,  whether  the  petition  and  decree 
bring  the  case  within  the  influence  of  the  case  of  Powell  v. 
New  England  Mortgage  Security  Co.,  first  reported  in  87  Ala. 
602;  6  So.  Rep.  339,  and  subse'auentlv  in  94  Ala.  423;  10  So. 
Hep.  324,  and  other  cases  which  hold  that  the  relief  prayed 
for  and  that  granted  must  conform  strictly  with  the  statute. 

In  the  Powell  Case,  supra,  it  was  considered,  that  the  peti- 
29 
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tion  admitted  of  but  two  constructions,  either  of  which  ren- 
dered it  obnoxious  to  the  statute.  First,  that  the  petition 
prayed  for  relief  only  so  far  as  to  authorize  the  wife  to  ex- 
ecute a  mortgage  upon  her  statutory  estate;  and,  if  not 
given  this  construction,  then  it  was  that  she  be  relieyed  from 
"all  disabilities  of  coverture."  Neither  construction  of  the 
petition  gave  the  court  jurisdiction  to  render  the  decree,  and 
it  was  held  to  be  void.  Under  one  construction  only  partial 
relief  was  prayed  for,  and  under  the  other,  more  relief,  than 
was  authorized  by  the  statute.  Authorities  are  cited  in  the 
opinion. 

The  fact  that  the  petitioner  asked  for  particular  relief  bo 
as  to  invest  her  with  the  power  to  mortga^ge  her  estate,  can 
not  operate  to  her  prejudice,  or  the  jurisdiction  of  the  court, 
when  the  prayer  for  the  particular  relief  is  followed  by  a 
prayer  for  all  the  relief,  and  no  more,  nor  less,  than  Uiat 
provided  by  the  statute,  and  which  general  relief,  if  granted 
would  include  the  particular  relief  prayed  for.     The  princi- 

Sles  of  law  declared  in  the  Potoell  Uase,  94  Ala.  423;  s.  c.  10 
o.  Eep.  supra,  and  general  rules  of  equity,  sustain  this  prop- 
osition.— Mohr  V,  Senior,  85  Ala.  114;  Folk  v.  Hecht,  75  Ala. 
293 ;     Meyer  v.  Svlzbacher,  76  Ala.  120. 

The  decree  of  the  chancellor  relieving  the  appellant  of  the 
disabilities  of  coverture  was  founded  on  a  sufficient  petition, 
and  the  decree  itself  is  in  accordance  with  the  statute,  aud 
must  be  held  to  be  a  valid  decree.  After  its  rendition,  the 
appellant  was  competent  to  execute  a  mortgage.  The  de- 
murrer to  complainant's  bill  was  properly  overruled  and,  the 
decree  of  the  City  Court  is  affirmed. 


Howard  v.  Taylor. 

Action  to  recover  Damages  for  Breach  of  a  Contract  of  Salt- 

1.  Charge  to  therury. — A  charge,  which,  in  effect,  asserts  no  more 
than  that,  if  the  plaintiff  has  established,  to  the  satisfaction  of  the 
jury,  the  material  averments  of  the  complaint,  he  is  entitled  to  re- 
cover, is  not  erroneous. 

2.  Breach  of  contract;  measure  of  damages. — In  an  action  for  the 
breach  of  a  contract  not  to  engage  in  a  certain  business,  the  fact  that 
in  the  purchase-price  paid  by  plaintiff  there  was  included  the  value  of 
an  unexpired  license  to  conduct  such  business  issued  to  the  defendant, 
constitutes  no  element  of  damage,  and  can  exert  no  inffuence  upon 
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the  question  of  the  extent  and  amount  of  damage  suffered  by  plain- 
tiff by  reason  of  the  breach  complained  of. 

3.  Same.— In  an  action  to  recover  for  the  alleged  breach  of  a  con- 
tract, entered  into  by  defendant  on  selling  his  business  to  plaintiff,  in 
which  he  agreed  not  to  carry  on  a  similar  business  in  the  same  town, 
evidence  that  plaintiff's  business  had  fallen  off  greatly  after  defendant 
opened  up  at  another  place  in  the  same  town,  and  that  defendant's 
old  customers  returned  to  him,  furnishes  no  datttj  by  which  the  jury 
could  possibly  arrive  at  the  amount  of  plaintiff's  damages ;  ana  on 
such  evidence  he  can  only  be  entitled  to  nominal  damages. 

5.  Charges  to  the  jury.— ChsLTges  which  assert  that  "when  plaintiff 
and  defendant  each  testify  in  a  case  and  contradict  each  other  on 
material  points,  and  neither  is  corroborated  by  other  circumstances 
or  evidence,  and  are  equally  credible  and  worthy  of  belief,  the  verdict 
should  be  for  the  defendant,  are  erroneous." 

5.  Same.— A  charge  predicated  on  a  fact  unsupported  by  the  evi- 
dence in  the  case  is  erroneous. 

6.  Same. — A  charge  which  asserts  that  if  there  is  "doubt  and  un- 
certainty" as  to  a  fact  which  it  is  incumbent  on  the  plaintiff  to  prove, 
then  such  fact  must  be  regarded  as  not  ebtablished.  and  the  issue 
must  be  found  against  the  plaintiff,  exacts  too  high  a  measure  of  proof, 
and  is  erroneous. 

Appeal  from  Circuit  Court  of  Morgan. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  William  T.  Taylor  against 
Frank  A  Howard,  to  recover  damages  for  the  alleged  breach 
of  a  contract  of  sale ;  and  was  commenced  on  March  14, 1887. 
The  complaint  as  originally  filed  contained  but  one  count, 
which  was  demurred  to  by  the  defendant,  the  demurrer  con- 
taining six  grounds.  The  court  sustained  the  first,  fourth 
and  fifth  grounds  of  this  demurrer,  and  overruled  the  second, 
third  and  sixth  grounds.  Thereupon  the  plaintiff  amended 
his  complaint  by  adding  another  count,  in  which  the  plain- 
tiff claimed  $1,400.00  for  the  breach  of  a  contract  mad^  be- 
tween him  and  the  defendant  The  substance  of  this  con- 
tract, as  stated  in  the  amended  complaint,  and  the  breach 
complained  of  are  as  follows :  The  defendant  sold  to  the 
plaintiff  for  $1,400.00  in  cash  his  bar  and  fixtures,  lease  of  a 
certain  house  and  lot  in  Decatur,  Alabama,  and  his  good 
will  in  said  business  in  said  town ;  and  contracted  and  agreed 
to  remove  his  stock  of  liquors  from  said  town  of  Decatur, 
and  to  treat  the  license  under  which  he,  the  defendant, 
carried  on  the  retail  liq^uor  business  in  Decatur,  as  a  nullity, 
and  not  to  carry  on  said  business  under  said  license  in  said 
town ;  and  that  the  defendant  failed  to  perform  his  part  of 
the  contract  in  this :  Isi  He  has  failed  to  remove  his  stock 
of  liquors  out  of  said  town,  and  is  now  carrying  on  a  retail 
liquor  business  as  before.  2d.  He  failed  to  give  to  the 
plaintiff  his  good  will  in  the  business  sold.  3d.  He  failed 
to  treat  said  license  as  a  nullity.    4th.    He  has  failed  to  ab- 
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stain  from  carrying  on  the  retail  liquor  business  in  the  town 
of  Decatur.  To  this  complaint  the  defendant  pleaded  the 
general  issue,  and  upon  issue  formed  thereunder  the  tri^ 
was  had. 

The  plaintiff  in  his  own  behalf  testified  that  he  purchased 
from  defendant  his  bar  and  fixtures  and  the  good  will  of  his 
business,  and  that  in  said  contract  of  sale  the  defendant 
agreed  not  to  engage  in  the  retail  liquor  business  in  the  town 
of  Decatur,  and  to  remove  his  stock  of  liquors  from  said 
town;  that  he  further  agreed  to  cancel  and  give  up  the 
license,  which  had  been  granted  him  to  carry  on  said  busi- 
ness ;  that  these  considerations  entered  into  the  contract  of 
sale,  and  were  the  inducements  for  the  plaintfff  to  give  to 
the  defendant  the  purchase  price,  $1,400.00,  the  bar  and  fix- 
tures not  being  worth  that  much ;  and  that  as  part  of  the 
$1,400.00  paid  the  defendant,  there  "was  included  the  value 
of  his  unexpired  license,  which  was  estimated  at  $350.00. 

The  testimony  for  the  defendant  was  in  conflict  with  that 
of  the  plaintiff.  He  testified  in  his  own  behalf  that  he  did 
not  contract  not  to  engage  in  the  retail  liquor  business  in 
Decatur,  after  the  sale  to  the  plaintiff.  It  was  shown  by  the 
evidence  of  both  plaintiff  ana  defendant  that  a  short  time 
after  the  sale  to  tne  plaintiff  the  defendant  again  began  busi- 
ness as  a  retail  liquor  dealer  in  the  town  of  Decatur ;  and 
the  plaintiff  testified  that  ''his  business  fell  off  very  greatly 
after  Howard  opened  up  on  the  corner  of  Bank  and  Market 
Streets,  and  that  Howard's  old  customers  followed  him  to 
that  place,  and  did  not  deal  with  the  plaintiff" 

The  court,  at  the  reauest  of  the  plaintiff,  gave  to  the  jury 
the  following  written  cnarges :  (1.)  "If  the  jury  are  reason- 
ably satisfied  from  the  evidence  that  there  was  a  sale  of  the 
good  will  and  other  articles  mentioned  in  plaintiff's  com- 
plaint by  the  defendant  to  the  plaintiff,  and  the  defendant 
agreed  not  to  enter  the  same  business  in  Decatur,  then  your 
verdict  must  be  for  the  plaintiff,  if  you  find  that  the  defen- 
dant did  again  engage  in  the  same  business  in  Decatur."  (2.) 
"If  the  jury  believe  from  the  evidence  that  Taylor  paid 
Howard  the  value  of  the  unexpired  license  for  the  time  thev 
were  taken  out,  and  if  the  jury  further  find  from  the  evi- 
dence that  in  the  contract  of  sale  Howard  screed  not  to  do 
business  under  said  license,  and  that  he  did  do  business  in 
Decatur  under  said  license,  then  the  amount  so  paid  hj  Tay- 
lor to  Howard  would  be  an  element  of  damage  for  which  tfie 
jury  may  return  a  verdict  for  the  plaintiff."  The  defendant 
separately  excepted  to  the  giving  of  each  of  these  chargjes, 
and  also  separately  excepted  to  the  court's  refusal  to  give 
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each  of  the  following  written  charges  requested  by  him : 
(1.)  "Nominal  demages  in  this  case  would  oe  six  cents,  or 
other  inconsiderate  sum."  (2.)  "You  are  bound  to  weigh 
the  testimony  of  both  Howard  and  Taylor  and  give  it  such 
credence  as  you  think  it  entitled  to.  You  must  reconcile  it  if 
you  can,  and  if  you  can  not  reconcile  it,  then  your  verdict 
should  be  for  the  defendant."  (3.)  "When  plaintiff  and  de- 
fendant each  testify  in  a  case,  and  contradict  each  other  on 
material  points,  and  neither  is  corroborated  by  other  cir- 
cumstance or  evidence,  and  are  equally  credible  and  worthy 
of  belief,  then  your  verdict  should  be  for  defendant."  (4.) 
"If  you  believe  the  witnesses  are  equally  credible  and 
equally  worthy  of  belief,  then  the  plaintiff  in  this  case  has 
not  established  his  case  by  that  measure  of  proof  which  the 
law  requires,  and  your  verdict  should  be  for  defendant" 
(5.)  "if  you  believe  from  the  evidence  that  Taylor  made  a 
hard  bargain  and  the  defendant  a  good  bargain,  then  the 
plaintiff  Taylor  can  not  be  reimbursed  in  this  action  for  the 
amount  of  difference  between  a  reasonable  value  of  the  arti- 
cles purchased  and  the  contract  price."  (6.)  "If  you  be- 
lieve from  the  evidence  that  there  was  a  sale  oi  the  license  by 
Howard  to  Taylor,  this  would  have  been  a  sale  contrary  to 
law,  and  plaintiff  could  not  recover  for  it."  (7.)  "The  use 
of  the  license  by  Howard  entailed  no  loss  upon  Taylor,  and  for 
said  use  Taylor  can  not  recover."  (8.)  "I  charge  you,  gen- 
tlemen of  tne  jury,  that  there  is  no  evidence  before  you  of 
any  damage  sustained  by  plaintiff  by  reason  of  defendant 
again  engaging  in  business. '  (9.)  "If  you  believe  from  the 
evidence  that  there  is  doubt  and  uncertainty  in  the  question 
of  the  sale  of  the  good  will  b^  Howard  to  Taylor,  then  the 
fact  of  the  sale  of  the  good  will  must  not  be  regarded  as  es- 
tablished, and  the  issue  must  be  found  againt  the. plaintiff." 
(10.)  "The  burden  of  proving  that  there  was  a  sale  of  the 
good  will  in  this  case  is  upon  Taylor,  and  if  jou  believe  that 
the  evidence  is  equally  balanced  on  this  point  and  the  wit- 
nesses are  equally  credible,  your  verdict  must  be  for  the 
defendant." 

Habbis  &  Eyster,  for  appellant. 

No  counsel  marked  for  appellee. 

HEAD,  J.— When   the   court  sustained  several  of    the 
grounds  of  the  demurrer  to  the  original  complaint,  that  com- 

51aint,  not  being  amended,  necessarily  went  out  of  court, 
he  fact  that  the  court  overruled  the  second,  third  and  sixth 
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grounds  of  the  demurrer  can  be  regarded  as  no  more  than  a 
suggestion  to  the  parties  that  the  objections  specificallj 
urged  by  those  assignments  were  not  well  taken.  The  case 
was  therefore  tried  on  the  new  count  which  was  filed  by  way 
of  amendment  The  overruling  the  three  grounds  of  de- 
murrer can  not  be  assigned  as  error  here. 

There  was  no  error  in  the  first  charge  given  by  the  court 
at  the  instance  of  the  plaintiff.  The  complaint  sets  forth  a 
good  cause  of  action.  This  charge,  in  effect,  asserts  no  more 
than  that  if  the  plaintiff  has  established,  to  the  satisfaction 
of  the  jury,  the  material  averments  of  the  complaint,  he  is 
entitled  to  recover. 

The  second  charge  given  for  plaintiff  was  erroneous.  The 
theorv  of  the  plaintiff's  case  is  that  he  purchased  the  bar 
and  nxtures  and  lease  from  defendant,  together  with  the 
good  will  of  the  business  defendant  was  then  carrying  on, 
and  in  consideration  thereof  paid  him  $1,400.00,  and'defend- 
ant  agreed  not  to  engage  in  similar  business  in  Decattir.  In 
estimating  the  value  of  this  purchase,  and  determining  the 
contract  price,  it  was  considered  that  defendant  had  ex- 
pended $350.00  for  a  license  to  engage  in  the  business  being 
disposed  of,  and  allowance  was  made  therefor,  by  way  of 
addition  to  the  value  of  the  goods ;  and,  according  to  plain- 
tiff's contention,  the  license  was  to  be  cancelled  and  not  to 
be  used  again.  The  transaction  in  reference  to  the  license 
was  no  more  than  an  element  entering  into,  and  considered 
bv  the  parties  in  the  determination  of,  the  value  of  the  pur- 
chase plaintiff  was  negotiating  for,  and  the  price  he  should 
agree  to  pay,  and  into  the  agreement  defendant  made,  if  he 
made  such,  not  to  again  engage  in  the  like  business.  There 
was  no  sale  and  purchase  of  the  license.  There  could  have 
been  none.  This  is  not  an  action  for  breach  of  a  contract 
of  sale  of  the  license.  No  such  action  would  lie.  The 
case,  from  plaintiffs  stand  point,  is  simply  one  of  a  purchase 
of  the  fixtures,  &c.  at  the  gross  agreed  price  of  $1,400,  de- 
fendant agreeing  to  abstain  from  engaging  in  a  competitive 
business.  This  is  demonstrated  by  the  complaint  itself. 
The  amount  paid  therefor  can  exert  no  influence  upon  the 
question  of  the  extent  and  amount  of  damage  plaintin  suffer- 
ed by  the  breach  of  the  agreement  not  to  again  engage 
in  business.  Those  damages  must  be  determined  by  other 
criteria. 

The  only  evidence  touching  the  measure  of  damage  plain- 
tiff sustained  by  reason  of  the  alleged  breaches,  is  conteined 
in  his  statement,  as  a  witness,  that  ''his  business  fell  off 
very  greatly   after   Howard   opened  up  on  the  comer  of 
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Bank  and  IVfarket  Streets,  and  that  Howard's  old  custo- 
mers followed  him  to  that  place  and  did  not  deal  with  the 
witness."  It  is  perfectly  manifest  that  this  furnishes  no 
data  bj  which  the  jury  could  possibly  arrive  at  the  amount 
of  plaintiff's  damage.  The  proof  must  go  further  than  this, 
in  order  to  recover  more  than  nominal  damages.  1  Sedg. 
on  Damages,  (8th  Ed.),  §§  182,  254  The  first,  fifth  and 
eighth  charges  requested  by  defendant,  should,  therefore, 
have  been  given. 

The  second,  third  and  fourth  charges  incorrectly  state 
the  rule  as  to  burden  of  proof.  They  are  efforts  to  state 
the  general  rule  that  where  all  the  evidence  which  favors 
the  plaintiff  and  all  which  favors  the  defendant  are  found, 
when  considered  together,  to  be  equally  balanced,  the  jury 
must  find  against  the  party  on  whom  rests  the  burden  of 
proof;  but  they  fall  short  of  it  for  reasons  too  obvious 
to  require  discussion. 

Charge  six  requested  by  defendant  was  properly  refused. 
There  was  no  sale  of  the  license. 

Charge  seven  is  tantamount  to  saying  that,  if  defendant 
carried  on  the  business  which  it  is  alleged  he  agreed  not  to 
carry  on,  the  plaintiff  can  not  recover.  It  was  properly  re- 
fused. If  the  plaintiff  proved  his  case  to  the  satisfaction  of 
the  jury  he  was  entitled  to  recover  nominal  damages,  there 
being  no  evidence  of  substantial  damage. 

We  have  recently  decided,  in  several  cases,  that  charge 
nine  exacts  too  high  a  measure  of  proof.  It  was  properly 
refused. 

Charge  ten  pretermits  all  right  of  recovery  by  plaintiff 
for  the  alleged  oreach  not  to  again  engage  in  the  business 
in  Decatur,  and  was  properly  refused. 

For  the  errors  mentioned,  the  judgment  is  reversed  and 
the  cause  remanded. 


Cook  et  al.  v.  Bollingr  &  Son# 

Bill  of  Review, 

1.  Variance ;  relief  can  not  be  granted  ivlthont  alleaations, — Relief 
can  not  be  granted  for  matters  not  alleged,  although  the  evidence 
may  disclose  a  right  to  recover;  and  hence,  if,  in  a  suit  in  equity 
to  foreclose  a  mortgage,  the  individual  members  of  a  partnership 
are  made  parties  defendant,  but  not   in  their   partnership  names, 
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and  the  bill,  neither  in  its  averments  nor  prayer,  seeks  to  enforce 
the  collection  of  an  indebtedness  from  said  firm,  a  decree  against 
the  firm  is  erroneous,  and  a  bill  to  review  and  annul  said  decree 
is  maintainable. 

Appeal  from  the  Chancery  Court  of  Crenshaw. 

Heard  before  the  Hon.  John  A.  Fosteb. 

The  bill  in  this  case  was  filed  bj  Eufns  Cook,  on  Novem- 
ber 10,  1890,  against  R.  E.  Boiling  &  Son ;  and  sought  to 
have  reviewed  and  set  aside  a  decree  rendered  in  a  suit 
brought  by  the  said  Boiling  &  Son,  against  W.  H.  Cook, 
Je£ferson  Cook,  the  complainant,  and  other  defendants. 

In  his  bill  of  complaint  the  complainant  averred  that  on 
April  27, 1887,  R  E.  Boiling  &  Son,  filed  their  bill  of  complaint 
against  complainant,  W.  H.  Cook,  Je£ferson  Cook,  Martha 
Cook  and  W.  T.  Tranum,  "for  the  purpose  of  foreclosing  a 
mortgage  made  by  W.  H.  Cook  and  Jefferson  Cook,  and  to 
have  a  deed  made  by  said  Jefferson  Cook  and  Martha  Cook, 
declared  fraudulent  and  void  as  to  said  creditors ;''  that  the 
firm  of  Cook  Bros.,  composed  of  the  complainant  and  W. 
H.  Cook,  was  not  made  party  defendant  to  the  said  biU  of 
complaint;  that  it  was  alleged  in  said  bill  of  complaint 
that  the  said  firm  of  Cook  Bros,  was  indebted  to 
B.  E.  Boiling  &  Son,  at  the  time  of  making  the  mortgage  by 
W.  H.  Cook,  (which  was  sought  to  be  foreclosed);  and  that 
it  was  also  alleged  and  shown  in  said  bill  of  complaint 
that  the  mortgage  was  given  to  secure  the  payment  of 
money  which  was  borrowed  by  Jefferson  Cook,  for  the 
purpose  of  paying  up  the  said  sum  due  from  Cook  Bros,  to 
B.  £2.  Boiling  &  Son,  and  also  to  secure  the  payment  of  an 
additional  sum  borrowed  by  Jefferson  Cook;  that  upon 
the  execution  of  said  mortgage  by  W.  H.  Cook,  the  nrm 
of  R.  E.  Boiling  &  Son,  delivered  to  W.  H.  Cook,  the  notes 
which  evidenced  the  indebtedness  due  to  them  by  Cook 
Bros. :  and  that  these  notes  were  marked  "paid"  on  the  face 
of  them.  The  bill  then  avers  that  on  July  20,  1888,  the 
chancellor  rendered  a  decree  dismissing  the  bill  of  Boiling 
&  Son,  "for  all  purposes  except  the  Pace  lands,  and  to  fore- 
close the  mortgage  executed  by  W.  H.  Cook  to  R.  E.  Boiling 
&  Son  ;"  and  that  on  January  24, 1890,  the  chancellor  render- 
ed a  final  decree  in  said  cause,  and  sets  out  that  part 
which  has  special  reference  to  the  firm  of  Cook  Bros, 
which  is  copied  in  the  opinion  of  this  court  on  the  present 
appeal.  The  prayer  of  the  bill  was  for  a  decree  declaring 
that  said  final  decree  in  the  original  cause  of  R  E.  Boiling 
&  Son  against  W.  H.  Cook,  et  al,  be  reviewed,  reversed  and 
held  for  naught.     By  amendment  W.  H,  Cook,  was  made 
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a  party  complainant  The  defendants  demurred  to  the 
bill  on  the  following  grounds :  1st.  That  there  was  no 
equity  in  the  bill,  because  the  error  of  law,  if  there  be 
any,  as  averred  in  the  bill,  could  have  been  reached  by 
demurrer  and  cured  by  amendment.  2d.  Because  if  the 
proceedings  were  irregular,  in  not  making  Cook  Bros.,  as 
a  firm,  parties  defendant  to  the  complaint,  complainant 
should  have  demurred  to  the  bill,  or  have  made  a  motion  to 
dismiss  ii  3d.  There  is  no  error  of  law  apparent  on  the 
face  of  the  decree  as  shown  by  the  bill.  4tn.  The  com- 
plainant had  a  clear  right  of  appeal,  and  can  not  now  be 
Denefitted  by  his  laches.  5th.  The  bill  made  the  individual 
members  of  the  firm  of  Cook  Bros,  parties,  and  the  court 
could  have  properly  rendered  a  decree  against  the 
partnership  firm  on  the  pleadings  and  the  testimony 
of  the  case.  6th.  There  is  no  equity  in  the  bill, 
because,  if  there  was  an  amendable  defect  in  the  original 
bill,  no  demurrer  was  interposed  and  no  objection  made, 
and  that,  therefore  the  court  very  properly  considered  such 
an  amendable  defect  cured  by  a  submission  without  object- 
ion to  the  alleged  defect. 

Upon  the  submission  of  the  cause  upon  the  demurrers 
filed  to  the  bill  as  amended,  the  chancellor  sustained  the 
demurrers ;  and  the  complainants  bring  the  present  appeal, 
and  assign  as  error  this  decree  of  the  chancellor. 

L  H.  Parks  and  Gardner  &  Wiley,  for  appellants. 

Gamble  &  Bricken,  and  D.  M.  Powell,  contra, 

STONE,  C.  J.— The  transcript  in  this  case  is,  of  itself, 
very  incomplete.  It  fails  to  fully  explain  the  point  pre- 
sented for  our  consideration.  There  is  an  agreement,  how- 
ever, that  the  transcript  in  another  case  pending  in  this 
court  may  be  consulted  in  connection  with  the  present  one. 
That  transcript  contains  the  entire  record  of  the  suit,  which 
the  case  in  hand  seeks  to  have  reviewed  on  an  allegation  of 
error  apparent.  This  agreement  is  signed  by  counsel,  and 
is  certified  as  a  part  of  the  record  in  this  case.  There  is  a 
grave  objection  to  this  practice.  It  imposes  on  the  court 
additional  labor,  and  may  lead  to  great  confusion.  But  we 
will  make  no  specific  ruling  on  this  question  at  this  time. 

We  have  consulted  the  record  in  tne  case  referred  to.  It 
was  a  bill  by  R  E.  Boiling  &  Son  against  W.  H.  Cook,  Buf us 
Cook,  Jefferson  Cook  and  other  defendants.  Its  purpose 
was  to  enforce  the  collection  of  a  debt  secured  by  a  mort- 
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gage,  and  by  certain  other  secarities  and  collaterals.  The 
claim  sougnt  to  be  enforced  was  a  debt  secured  by  note, 
dated  Jan.  8,  1885,  and  due  Jan.  1,  1886,  for  nine  hundred 
and  thirty-four  dollars,  with  waiver  of  exemptions.  The 
averment  of  the  bill  in  reference  to  the  execution  of  that 
note  is  as  follows :  "That  orators  *  *  agreed  to  loan,  and 
did  actually  loan  them  the  sum  of  nine  hundred  and  thirty- 
four  dollars,  and  to  secure  the  same  took  the  note  and  mort- 
gage and  transfer  of  accounts  from  Wm.  H.  Cook  and  Jeffer- 
son Cook."  The  note  was  signed  by  W.  H.  Cook  and  Jefferson 
Cook,  but  the  mortgage  was  executed  by  W.  H.  Cook  alone. 
They  are  made  exhibits  to  the  bill. 

The  first  section  of  the  said  bill  is  in  the  folio  wing  language : 
"That  on  the  8th  day  of  January,  1885,  Cook  Bros.,  a  firm 
composed  of  Wm.  H.  Cook  and  Kufus  Cook,  was  indebted 
to  your  orators  for  goods  sold  them  before  that  time,  and 
that  they  and  their  father,  Jefferson  Cook,  applied  to  your 
orators  for  a  loan  of  an  amount  of  money  for  the  purpose  of 

Saying  up  said  sum  by  Cook  Bros.,  and  also  about  six  hun- 
red  dollars  to  aid  Jefferson  Cook  in  defense  of  a  charge  of 
pension  fraud  before  the  United  States  Court,  as  orators  be- 
lieve and  so  charge."  This  is  the  only  reference  in  the  bill 
to  any  debt  due  from  Cook  Bros,  or  the  amount  of  it.  To 
ascertain  the  amount  would,  at  least,  involve  a  calculation  of 
interest  accruing  between  the  date  and  maturity  of  the  note ; 
for  the  sum  of  the  debt  due  from  Cook  Bros,  must  have 
been  the  balance  left  of  the  nine  hundred  and  thirty-four 
dollars  after  discounting,  first,  the  sum  advanced  for  Jeffer- 
son Cook's  defense,  and,  second,  the  interest  to  accrue  be- 
tween the  making  and  maturity  of  the  note.  Taking  the 
averments  of  the  bill  to  bo  true,  as  we  must  treat  them  on 
thi^  inquiry,  the  sum  must  have  been  much  less  than  three 
hundred  dollars.  As  we  have  said,  this  is  the  only  aver- 
ment of  a  debt  due  from  Cook  Bros.,  and  it  is  nowhere 
charged  that  the  mortgage  executed,  or  the  collaterals  placed, 
were  intended  to  secure  that  indebtedness.  From  augnt  that 
appears  in  the  bill,  that  former  indebtedness,  whatever  its 
form  or  amount  may  have  been,  was  a  simple  contract  lia- 
bility, accompanied  by  no  equitable  rights  or  liens  for  its 
enforcement.  Particularly  was  that  the  case,  so  far  as  Rufus 
Cook  is  shown  to  have  been  concerned.  And  the  bill  no- 
where in  its  averments  or  prayer  seeks  to  enforce  the  col- 
lection of  that  original  indebtedness  of  Cook  Bros.,  nor  are 
they  made  parties  in  their  partnership  name.  The  entire 
scope,  purpose  and  prayer  of  the  bill  are  to  recover  on  the 
alleged  negotiation  and  contract  of  W.  H.  Cook  and  Jeffer- 
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son  Cook,  of  date  January  8,  1885 ;  and  in  maintenance  of 
their  equity  they  set  forth  not  onl^  the  written  evidences  of 
the  contract,  but  their  representations  and  other  acts  leading 
up  to  it. 

Part  of  the  decree  of  the  chancellor  rendered  in  that  case 
is  in  the  following  language :  ''And  it  appearing  from  the 
report  of  the  register  that  Cook  Bros.,  a  firm  lately  com- 
posed of  Wm.  H.  Cook  and  Bufus  Cook,  is  due  and  owing 
to  complainants  the  sum  of  five  hundred  and  seventy-three 
and  60-100  dollars  :  It  is  therefore  ordered,  adjudged  and 
decreed  that  the  complainants  do  have  and  recovor  of  the 
said  Cook  Bros.,  a  late  firm  composed  of  Wm.  H.  Cook 
and  Bufus  Cook,  the  said  sum  of  five  hundred  and  seventy- 
three  and  60-100  dollars,  for  which  let  execution  issue.*' 

Under  an  execution  issued  on  this  decree  it  is  manifest 
the  sheriff  would  be  commanded  to  levy,  not  only  on  the 

Sroperty  of  each  of  the  defendants,  Wm.  H.  and  Bufus 
!ook,  but  on  any  property  of  the  late  firm  of  Cook  Bros.  If 
the  chancellor  could  under  any  circumstances  pronounce 
such  decree  for  the  enforcement  of  a  simple,  non-secured 
money  liability,  it  is  manifest  there  were  no  pleadings  in 
the  case  before  him  to  authorize  the  decree  copied  above. 

Belief  can  not  be  granted  for  matters  not  charged,  although 
the  evidence  may  disclose  a  right  to  recover.  "The  reason 
of  this,"  says  Mr.  Story,  (Eq.  PL,  §  257),  "is  that  the  de- 
fendant may  be  apprised  by  the  bill  what  the  suggestions 
and  allegations  are,  against  which  he  is  to  prepare  his  de- 
fense."— See  also  Cameron  v.  Abbott,  30  Ala.  410;  Flanagan  v. 
State  Bank,  32  Ala.  508;  O'Bannon  v.  Myers,  3i6  Ala.  551 
Bea  V,  Longstreet,  54  Ala.  291 ;  Copeland  v.  Kehoe,  57  Ala.  246; 
Winter  v.  Merrick,  69  Ala.  86 ;  Mver  v.  Mitchell,  74  Ala.  475  ; 
Webb  V.  Craiiford  77  Ala.  440;  Park  v.  Lide,  90  Ala.  246;  7 
So.  Bep.  805;  Porter  v,  Collins,  90  Ala.  510;  8  So.  Bep.  80. 

It  is  manifest  from  the  statement  of  facts  we  have  made — 
all  of  which  are  apparent  on  the  face  of  the  pleadings  and 
in  the  final  decree — that  the  chancellor  erred  in  the  decree 
sustaining  the  demurrer  to  the  amended  bill  of  review  on 
any  of  the  grounds  set  down. — Story's  Eq.  PL,  §§  405,  et  seq.;. 
McDottgald  v.  Dougherty,  39  Ala.  409 ;  Bishop  v.  Wood,  59 
Ala.  253 ;  Tankersly  v.  Pettis,  61  Ala.  354;  Goldsbyv.  Gdd^h/, 
67  Ala.  560;McCall  v.  McCurdy,  69  Ala.  65;  Smyth  v.  Fitz- 
Simmons,  97  Ala.  451 ;  12  So.  Itep.  48 ;  Ash  ford  v,  Patton,  70 
Ala.  479;  Banks  v.  Long,19  Ala.  319. 

Beversed  and  remanded. 
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Wallis  Tobacco  Co.  v.  Jackson* 

Action  of  Assumpsit 

1.  Agency;  extent  of  authority, — An  agent  who  is  conducting  a  cer- 
tain business  for  his  principal,  and  as  such,  is  authorized  to  purchase 
supplies  on  credit,  has  authority  to  purchase  only  such  supplies  as 
are  reasonably  adapted  to,  or  customarily  used  in  a  business  of  that 
kind  ;  and  it  is  the  duty  of  the  party  selling  to  such  agent  to  know 
that  the  goods  sold  are  of  such  character  as  the  nature  of  the  busi- 
ness authorized  the  agent  to  purchase,  and  the  burden  is  upon  him 
to  prove  this  fact. 

Appeal  from  Birmingham  City  Couri 
Tried  before  the  Hon.  W.  W.  Wilkebson. 

This  was  an  action  of  assumpsit  brought  by  the  Wallis 
Tobacco  Company  against  J.  F.  B.  Jackson,  and  counted  up- 
on the  common  counts.  The  plaintiff  introduced  as  a  wit- 
ness in  its  behalf  one  J.  W.  Wallis,  who  was  president  of  the 
plaintiff,  and  who  testified  that  between  August  26, 1889, 
and  October  26,  1889,  W.  E.  Yancev  purchased  from  the 

Elaintiff  a  bill  of  goods  for,  and  to  fee  used  in,  the  "Magic 
!ity  Hotel"  in  the  city  of  Birmingham ;  that  when  the  goods 
were  sold,  he,  the  witness,  sold  them  upon  the  faith  that  he 
was  selling  to  one  L.  W.  McCants,  as  the  agent  of  the  de- 
fendant; that  said  Tancey  informed  the  witness  that 
McCants  was  running  the  hotel  for  and  as  the  agent  of  the 
defendant,  and  that  he,  Yaucey,  was  purchasing  the  said 
goods  for  McCants  as  such  agent ;  and  that  thereupon  the 
plaintiff  sold  the  eoods  upon  credit,  and  the  same  were 
charged  upon  the  Dooks  of  said  company  to  McCants,  as 
agent  for  tne  defendant.  Said  W.  E.  Yancey  was  introduced 
as  a  witness  and  corroborated  the  witness  Wallis  as  to  the 
manner  in  which  the  goods  were  ordered  from  the  company. 
L.  W.  McCants,  who  was  introduced  as  a  witness  for  the 
plaintiff,  testified,  among  other  things,  that  for  the  purpose 
of  preventing  garnishments  being  issued  against  nis  cus- 
tomers, which  would  necessitate  the  giving  up  of  his  hotel, 
the  defendant  agreed  with  the  said  McCants  that  the  hotel 
should  be  run  in  the  name  of  L.  W.  McCants,  as  agent  for 
the  defendant ;  and  the  agreement  further  provided  as  to 
how  money  due  McCants  from  the  railroad,  for  boarding 
certain  hands,  should  be  deposited  with  the  American  Na- 
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tional  Bank.  Said  McOants  farther  testified  that  after  said 
arrangement  between  himself  and  the  defendant  he  depos- 
ited said  money  in  the  bank  to  the  credit  of  McCants,  agent 
of  J.  F.  B.  Jackson,  and  that  he  ran  the  said  hotel  in  the 
name  of  L.  W.  McCants,  Agent  The  defendant,  intro- 
duced as  a  witness  in  hi^  own  behalf,  testified  that  he  had 
no  interest  in  said  hotel  business  at  the  time  of  the  trial, 
and  had  never  had  any,  except  he  held  a  mortg{^2;e  against 
said  McCants  ;  tbat  he  had  not  at  any  time  authorized  said 
McCants  to  run  the  hotel  in  his,  defendant's,  name ;  that  he 
did  not  go  about  the  hotel,  and  did  not  know  that  he  was 
being  held  out  to  the  world  or  to  any  one  as  the  owner  or 
manager  of  said  hotel;  and  that  he  had  no  knowledge  that 
the  hotel  was  being  run  in  the  name  of  L.  W.  McCants  as 
agent  for  him.  The  defendant  further  testified  that  the 
agreement  between  himself  and  McCants  was  made  by  him 
simply  as  a  friend  to  help  McCants  out  of  his  embarrassed 
condition ;  and  that  he  knew  nothing  of  the  account  sued  on 
until  a  few  days  before  suit,  when  it  was  presented,  and  he 
refused  to  pay  ii  The  cause  was  tried  without  the  inter- 
vention of  a  jury ;  and  upon  the  introduction  of  all  the  evi- 
dence, the  court  rendered  judgment  for  the  defendant 

Lane  &  Whiie,  for  appellants.  1.  McCants  was  the  gen- 
eral agent  of  defendant  "A  general  agency  properly  exists 
where  there  is  a  delegation  to  (do  all  acts  connected  with  a 
particular  trade,  business  or  employment" — Story's  Agen- 
cy, §§  17,  136,  137;  Smith  Merc.  Law,  p.  173;  1  Am.  A  Eng. 
Encyc.  of  Law,  348,  §  6;  Witcher  v.  Bretoer,  49  Ala.  119. 
2.  "if  the  agent  does  no  more  than  is  natural  and  customary 
in  managing  and  transacting  such  business,  an^  private  lim- 
itations and  instructions  will  not  affect  the  rignt  of  third 
persons  to  whom  they  are  not  communicated.  — Louisville 
Coffin  Co,  V.  Stokes,  78  Ala.  372;  Wheeler  v.  McGuire,  86  Ala. 
398;  Parson  Merc.  Law,  135.  3.  An  agent  acting  under 
general  authority  binds  his  principal  by  any  act  done  within 
the  scope  of  his  employment,  even  if  done  against  instruc- 
tions. Secret  instructions  can  not  affect  third  parties  deal- 
ing with  the  agent — 1  Am.  &  Eng.  Encyc.  of  Law,  350  and 
cases  cited;  Whchell  v,  NaVl  Ex.  Co.  (Vt),  23  Atl.  Eep.  728; 
Bamett  v.  Glutting,  29  N.  E.  Rep.  927;  Ala.  Gr.  So.  R.  R. 
Co.  V.  HiU,  76  Ala.  o03.  4.  Though  a  general  agent  has  no 
authority  to  buy  goods  on  a  credit,  if  the  goods  are  deliv- 
ered hj  seller  without  knowledge  of  such  limitations,  the 
seller  is  not  bound  by  such  limitations,  and  the  principal  is 
bound  thereby.     LiddeU  v.  Sahline  (Ark.),  17  S,  W.  Brep.  705. 
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Hewitt,  Walker  &  Porter,  contra,  cited  Louisville  Ckffin 
Co.  V,  Stakes,  78  Ala.  372 ;  Herring,  Farrell  (ft  Sherman  v. 
Skaggs,  73  Ala.  446;  Coleman  v.  Siler,  74  Ala.  435;  Wheder 
V.  McGuire,  86  Ala.  398. 

HEAD,  J. — The  evidence  in  this  case  wholly  fails  to  show 
that  the  goods,  for  the  price  of  which  this  suit  is  brought, 
were  reasonabl^y  necessary  for  the  uses  and  purposes  of  the 
hotel  which  it  is  claimed  McCants  was  conducting  as  agent 
for  the  defendant,  or  that  they  were  such  goods  as  were  cus- 
tomarily used  in  the  business  of  a  hotel,  or,  indeed,  that  they 
were  used  at  all  in  the  business  of  the  particular  hotel.  For 
aught  the  evidence  discloses,  they  may  have  consisted  of  a 
stock  of  general  merchandise,  or  agricultural  implements, 
or  some  other  commodities,  having  no  use  or  place,  either 
by  custom  or  necessity,  in  the  business  of  a  hotel  If 
McCants  was  conducting  the  hotel  as  agent  for  the  defend- 
ant, as  contended,  and  as  such  was  authorized  to  purchase 
supplies  on  credit,  his  agency  extended  no  farther  than  the 
right  to  purchase  such  supplies  as  were  reasonably  ada{)ted 
to,  or  customarily  used  in,  a  business  of  that  kind ;  and  it  is 
the  duty  of  the  party  selling,  under  such  circumstances,  to 
know  that  the  goods  sold  are  of  such  character  as  the  na- 
ture of  the  business  authorized  the  agent  to  purchase ;  and 
in  a  suit  against  the  principal  for  the  price  the  burden  is  on 
him,  the  seller,  to  prove  the  fact.  See  1  Am.  &  Eng.  Encyc. 
of  Law,  pp.  363-4,  and  notes. 

This  principle  is  invoked  by  the  defendant's  counsel,  and, 
as  we  read  this  record,  we  can  see  no  escape  from  its  proper 
application  to  this  case.  It  is  unnecessary  to  consider  the 
other  questions.  The  judgment  of  the  City  Court  is  af- 
firmed. 


fVational     Dredgringr    Company   v. 
1  he  s^tate. 

Proceedings  to  Abate  Assessment  of  Taxes. 

1.  TfLration  of  personal  property;  determination  of  its  fitM, — In  de- 
termining the  liability  of  personal  property  to  taxation,  its  actual 
situst  and  not  the  domicil  of  the  owner,  is  the  material  inquiry;  and 
if  personal  property  is  brought  into  this  State  for  the  purposes  of  car- 
rying on  certain  work,  and  its  business  here  is  not  merely  transitory, 
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but  for  an  indefinite  period,  it  becomes  incorporated  with  the  prop- 
erty in  this  State  for  revenue  purposes,  and  is  taxable  here,  notwith- 
standing the  doftiicil  of  its  owner  is  in  another  State. 

2.  Same;  floating  property  not  exempt  from  taxation.— The  fact  that 
property  is  floating,  and  may  be  moved  from  place  to  place  by  water, 
does  not  exempt  it  from  taxation  when  it  is  otherwise  taxable. 

3.  Same;  when  tug-hoat  reqistered  elsewhere  taxable. — A  tug-boat, 
although  sea- going  propellea  by  steam,  and  registered  at  the  port  of 
its  owner's  domicil  in  another  State,  is  taxable  in  this  State,  when  its 
business  is  wholly  in  Alabama,  and  it  is  to  remain  here  for  an  indefi- 
nite' time. 

Appeal  from  the  City  Court  of  Mobile. 

Heard  before  the  Hon.  O.  J.  Semmes. 

The  appellant  is  a  Delaware  corporation.  Under  a  con- 
tract entered  into  with  the  Government  of  the  United  States 
it  continued  the  dredging  of  Mobile  Bay,  and  in  January, 
1891,  moved  certain  parts  of  its  machinery — such  as  tug- 
boats, scows,  ifec. — to  Mobile  Bay.  Some  time  after  the  l«t 
of  May,  1891,  the  tax  assessor  ol  Mobile  county  put  on  the 
tax  books  of  said  county  an  assessment  of  the  dredges,  tug- 
boats and  scows  of  the  National  Dredging  Company, 
amounting  to  $73,000.00.  Thereupon  the  said  Dredging 
Company  presented  its  petition  to  tne  Board  of  Be  venue  of 
said  county,  praying  that  body  to  abate  such  assessment, 
and  expunge  it  from  the  tax  books  of  1891.  In  answer  to 
said  petition  of  the  Dredging  Company,  the  Board  of  Reve- 
nue held  that  certain  items  of  properly,  amounting  to 
$40,000,  had  been  improperly  assessed  against  the  Dredging 
Company,  and  ordered  that  the  original  assessment  be  re- 
duced to  $33,000.  From  that  judgment  the  company  ap- 
pealed to  the  City  Court  of  Mobile,  where  a  special  finding 
of  facts  was  made,  and  upon  that  special  finding  judgment 
was  rendered  confirming  the  judgment  rendered  by  the 
Board  of  Revenue.  This  special  finding  by  the  court  was 
the  facts  as  contained  in  an  agreed  statement  of  facts.  From 
such  judgment  of  the  City  Court  the  present  appeal  is  taken, 
and  the  same  is  here  assigned  as  error.  The  opinion  con- 
tains an  epitome  of  the  special  finding. 

Gaylord  B.  &  F.  B.  Clark,  and  Hannis  Taylor,  for  appel- 
lant— The  situs  of  the  property  which  is  sought  to  be  taxed 
is  the  controlling  question.  If  personal  property  has  not  a 
determinate  situs^  different  from  that  of  the  domicil  of  its 
owner,  as  a  general  proposition,  it  is  taxable  only  at  said 
domicil. — Maycrr,  dtc,  of  Mobile  v,  Baldtt^iv,  57  Ala.  61 ;  Tram- 
men  V,  Connor,  91  Ala.' 398;  Boyd  v.  City  of  Selma,  96  Ala. 
144;  11  So,   Rep.  397.    If  it  appears,  that  at  the  time  of 
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the  assessment  of  the  property  it  was  merely  in  the  State 
temporarily,  "in  the  course  of  its  employment  or  trade," 
that  it  had  no  permanent  sittis  in  this  State,  then  the  tax 
imposed  is  illegal.  It  is  shown  by  the  facts  in  this  case 
that  there  was  no  intention  on  the  part  of  the  appellant 
to  allow  this  property  to  permanently  remain  in  the  State 
of  Alabama,  or  to  give  it  a  situs  here.  The  intention  was 
only  to  use  the  property  for  a  time  during  which  a 
definite  end  was  to  be  accomplished,  to-wit,  the  perform- 
ance of  a  contract,  which  might  be  prolonged  more  or 
less  by  the  exigencies  of  the  weather  or  the  lika  Under 
such  circumstances  no  situs  would  be  established  here. 
Peop^ea  V.  Commissioners  of  Taxation^  59  N.  T.  40;  Pac 
Mail  Co.  V.  Board  of  Supervisors,  50  Cal.  283 ;  Parker  Mills 
V.  Commissioners  of  Taxation,  23  N.  T.  242-245. 

Wm.  S.  Anderson,  contra. — All  property  brought  into 
this  State  after  the  first  day  of  January,  and  before  the 
tax  assessor  has  completed  his  assessment  is  subject  to 
taxation  under  section  458  of  the  Code.  The  legal  fiction 
that  personal  property  follows  the  person  of  the  owner 
has  no  application  to  questions  of  revenue. — Redmx}nd  v, 
Commissioivers,  87  N.  C.  122;  Burroughs  on  Taxation,  47; 
St.  Louis  County  Court  v.  Taylor's  Admr.,  47  Mo.  594; 
Alvany  v.  PoiveU,  2  Jones'  Eq.  51. 

The  liability  of  personal  property  to  taxation  is  de- 
terminate by  its  actual  situs,  and  not  by  the  domicil  of 
the  owner. — Mayor,  dec,  of  Mobile  v.  Baldunn,  57  Ala.  61 ; 
Trammell  v.  Connor,  91  Ala.  398.  When  personal  property 
is  employed  within  the  State  for  an  indefinite  period,  ana 
not  here  temporarily,  it  is  subject  to  taxation. — Baitle  v. 
Corporation  of  Mobile,  9  Ala.  238 ;  St.  Louis  v.  Ferry  Co., 
11  Wall.  431;  Transportation  Co.  v.  Wheeling,  99  U.  S.  279; 
City  of  Albany  v.  Meeken,  3  Ind.  481 ;  Wilkey  v.  City  of  Pekin, 
19  In.  160. 

McCLELLAN,  J. — The  question  presented  on  this  record 
is  whether  certain  property  of  the  ISational  Dredging  Com- 
pany had  a  &itus  in  this  State  for  the  purposes  of  taxation 
when  the  assessment  complained  of  was  made  in  the  Spring 
of  1891.  The  property  was  brought  into  the  State  after 
January  1st  of  that  year  and  before  the  assessor  had  com- 
pleted his  assessment,  and  hence  was  properly  assessed  if 
taxable  at  all  in  this  State  under  the  agreed  facts. — Code, 
§  458.  Those  facts  are :  The  National  Dredgiiig  Company  is 
a  Delaware  corporation,  domiciled  at  Wilmingtow  m  tbftt 
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State.  Ab  its  name  indicates,  its  business  or  a  part  of  its 
business,  is  the  operation  ''of  machines,  steam  tugs,  lighters, 
machinery  and  appliances  for  the  improvement  of  rivers, 
harbors,  channels,  docks,  water  courses,  low  lands,"  &c. 
In  the  Fall  or  early  Winter  of  1890  it  entered  into  a  contract 
with  the  United  States  for  continuing  the  work  of  dredging 
the  channel  of  Itfobile  Bay,  entered  upon  the  execution 
thereof  early  in  1891,  and  from  that  time  on  down  to  the 
time  of  the  trial  of  this  cause  in  the  City  Court,  July  80, 
1892,  has  been  and  was  at  said  last  mentioned  date  still  en- 
gaged therein.  The  property  found  subject  to  taxation,  to- 
wit,  one  dredge  boat,  "Forbes,"  one  tug  boat,  "Curtis," 
and  five  mud  scows,  was  brought  into  this  State  when  the 

Serformance  of  the  contract  was  entered  upon,  that  is,  in 
anuary  or  February,  i891,  and  had  remained  here  up  to 
the  trial,  except  some  portion  thereof,  not  specified,  wnich 
was  removed  to  the  State  of  llllaine  in  lilarch  or  February, 
1892.  The  contract  with  the  Government  had  not  been 
completed  on  July  30,  1892,  but  its  completion  would  "occur 
shortly"  thereafter,  and  after  such  completion  the  company 
would  have  no  further  use  for  this  property  in  Alabama. 
The  said  tug  boat,  dredge  and  scows  were  floating  property, 
capable  of  being  moved  from  port  to  port — the  tug  of  its 
own  motive  power,  and  the  dredge  and  scows  by  being 
towed ;  and  tne  tug  "Curtis"  is  registered  in  the  custom 
house  at  Wilmington,  Delaware.  It  is  clear  from  the  fore- 
going epitome  of  the  facts  that  all  of  this  property  was  at 
the  time  of  the  assessment  being  used  in  the  State  of  Ala- 
bama in  the  prosecution  of  works  wholly  within  the  State, 
under  a  contract  which  involved  its  presence  here  in  that 
work  for  a  time,  the  duration  of  which  was  indefinite,  but 
which  extended  beyond  a  year  and  a  half,  and  the  end  of 
which,  even  from  the  standpoint  of  the  latter  date,  could 
not  be  more  definitely  fixed  than  as  "shortly  to  occur." 
During  all  this  time  and  possiblj^  to  the  present  moment  the 
property  has  been  wholly  within  Alabama;  engaged  in  a 
Dusiness  or  being  used  in  a  work  which  did  not  involve  its 

Sassing  even  temporarily  beyond  the  limits  of  the  State, 
[oreover,  it  has  all  along  been  used  and  possibly  is  even  now 
being  used  in  the  prosecution  of  this  work  precisely  as 
property  belonging  to  citizens  of  this  State  would  be  used 
therein.  Indeed,  as  appears  from  this  record,  other  property 
of  the  same  kind,  which  had  previously  been  used  by  resi- 
dents of  Alabama  in  the  prosecution  of  this  work,  was  pur- 
chased by  the  appellant  company,  and,  being  incorporated 
with  that  involved  here,  has  all  along  been  used  like  it  in 


Digitized  by  VjOOQiC 


466  SUPREME  COURT  [Nov.  Term, 

[National  Dredging  Co.  v.  The  State.] 

dredging  the  channel  of  Mobile  Bay,  and  one  scow  so  used 
was  buili  in  the  city  of  Mobile,  and  has  never  been,  we 
assume,  outside  of  the  State.  Again,  not  only  is  the  period 
of  the  contract  in  the  execution  of  which  this  property  is 
kept  in  the  State  indefinite,  and  hence  the  duration  of  its 
presence  here  in  the  execution  of  that  contract  uncertain, 
out  it  is  manifest  from  the  agreed  facts  that  this  contract  is 
only  one  of  a  series  for  the  dredging  of  the  channel  in 
Mobile  Bay,  covering  years  before  and  after  the  year  1891. 
This  work  was  in  tne  line  of  the  dredging  corporation  s 
business,  it  had  secured  this  contract  under  one  annual 
congressional  appropriation  when  it  had  to  bring  its  ma- 
chinery and  appliances — this  property — to  Mobile  for  its 
execution.  Having  it  there,  and  being  thus  in  a  more  ad- 
vantageous position  for  entering  into  another  contract  or 
other  successive  contracts  as  appropriations  are  made  by 
Congress,  it  is  fair  to  assume  tnat  the  National  Dredging 
Company  will  enter  into  other  contracts,  or  rather,  at  least, 
that  its  purpose  and  intention  is  to  do  so  if  favorable  terms 
can  be  made.  These  considerations  are  proper  in  arriving 
at  the  8itu8  of  this  property.  They  go  to  show,  by  reference 
to  the  owner's  intention  as  fairly  inferable  from  all  the  cir- 
cumstances, an  indefiniteness  as  to  the  period  of  the  presence 
of  these  boats  and  scows  wholly  within  Alabama  beyond 
that  existing  as  to  the  duration  of  the  first  contract,  and  the 
use  of  the  property  here  in  performance  thereof.  In  otlier 
words,  taking  into  consideration  the  business  of  the  corpo- 
ration, the  amount  and  continuing  character  of  the  work 
to  be  done  in  Mobile  Bay,  the  preparations  made  by  the 
company  for  doing  so  much  thereof  as  is  authorized  under 
one  annual  appropriation,  it  may  be  that  this  property  will 
be  for  years  engaged  upon  this  work,  as  a  part  of  that  now 
being  used  by  the  company  of  like  kind  with  this  had  been 
used  thereon  for  a  year  or  years  prior  to  1891.  On  this  state 
of  the  case — or  even  leaving  out  of  view  the  considerations 
last  adverted  to — it  is  clear,  we  think,  that  this  property  is 
not  merely  temporarily  within  Alabama,  but  tnat,  to  the 
contrary,  its  presence  here  is  for  such  an  indefinite  period 
as  involves  tne  idea  of  permanency,  in  the  sense  in  which 
that  term  is  used  with  respect  to  the  situs  of  property  for 
the  purposes  of  taxation.  It  is  here  as  any  otner  property 
is  or  would  be  liere  in  use  upon  the  public  works  in  Mobile 
Bay.  Its  use  in  that  work  is  the  same  as  that  of  the  other 
property  originally  embraced  in  this  assessment  and  formerly 
owned  by  a  citizen  of  Alabama  and  by  him  devoted  to  this 
work  during  previous  years,  the  same  as  that  of  the  scow 
Vol.  zcix. 
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which  was  built  in  Mobile  for  this  work  and  has  never  been 
beyond  the  State,  and  the  same  as  that  of  another  ncow  built 
outside  of  the  State  for  this  work.  All  this  other  property  is 
property  of  the  State  or  in  the  State  for  the  purposes  of  taxa- 
tion, though  it  may  at  some  uncertain  future  time  cease  to  be 
property  taxable  here  in  consequence  of  its  removal  to  other 

Jurisdictions,  as  the  property  in  controversy  may  sometime 
)e  carried  out  of  the  State.  Until  that  happens,  however, 
both  classes  of  property  enjoy  the  same  protection  of  our 
laws,  both  classes  are  devoted  to  the  same  use,  the  continua- 
tion of  each  class  within  the  State  is  alike  indefinite ;  the 
one  class  can  not,  in  short,  be  distinguished  from  the  other 
in  any  characteristic  which  is  of  importance  in  determining 
the  question  of  taxability  vel  non.  And  hence  our  conclusion 
that  the  property  in  controversy  had  become  so  incorporated 
with,  and  a  part  of,  the  tangible  property  of  this  State,  for 
revenue  purposes,  as  that  its  taxable  situs  is  here,  notwith- 
standing the  fact  that  the  domicil  of  its  owner  is  in  another 
State. — Mayor  of  Mobile  v.  Baldtmn,  57  Ala.  61;  Boyd  v.  City 
of  Sebna,  96  Ala.  144;  11  So.  Eep.  393;  Burroughs  on  Tax- 
ation, pp.  40-1 ;  Trammell  v.  Connor,  91  Ala.  398. 

There  is  nothing  in  the  nature  of  this  particular  property 
to  take  it  out  of  the  general  principle.  The  fact  tnat  it  is 
floating  property  and  may  be  moved  from  place  to  place  and 
port  to  port  by  water  furnishes  no  more  reason  for  exempt- 
ing it  from  taxation  here  than  would  exist  for  the  exemption 
of  property  which  did  not  float  and  could  be  moved  from 
place  to  place  only  overland. 

jWith  respect  to  the  tug  boat  Curtis,  a  special  considera- 
tion is  advanced  in  support  of  its  non-taxability.  It  is  a 
sea-going  vessel,  propelled  by  steam,  and  is  entitled  to  reg- 
istry under  statutes  of  the  U  nited  States  at  the  port  of  its 
owner's  domicil.  As  matter  of  fact,  it  is  registered  at  the 
custom  house  in  the  City  of  Wilmington,  Delaware.  On 
this  the  contention  is  that  that  being  home,  it  can  not  be 
taxed  elsewhere.  There  are  many  cases  which  hold  that  such 
vessel,  engaged  in  commerce  between  its  home  port  and 
others,  or  even  wholly  between  other  ports  than  that  of  its 
registry,  can  be  taxed  only  at  the  port  of  registry.  It  is  not 
our  purpose  to  question  these  decisions ;  it  is  not  necessary 
that  we  should.  They  all  proceed  upon  the  theory  that 
vessels  thus  engaged  are  never  in  foreign  jurisdiction  except 
temporarily,  ana  as  an  incident  to  the  commerce  to  which 
they  are  devoted,  and  hence  that  they  do  not  and  can 
not  acquire  a  sittis  in  foreign  ports  for  the  purposes  of  taxa- 
tion :  they  do  not  become  incorporated  witn  tne  property  of 
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other  States  and  countries  which  they  touch  intermittently, 
are  never  indefinitely  there,  and  their  business,  the  work 
they  perform,  the  uses  to  which  they  are  put,  is  not  done 
and  performed  within,  and  are  not  local  to,  the  foreign  State 
or  country.  These  considerations  can  have  no  application 
here.  The  tug  Curtis  is  not  engaged  in  commerce,  foreign 
or  inter-state.  Its  business  is  whollj  within  Alabama.  It 
is  not  here  temporarily,  but  indefinitely.     It  is  as  much  a 

Eart  of  the  property  of  the  State  for  taxation  as  if  it  had 
een  chartered  for  an  indefinite  period  of  time  to  carry 
freight  and  passengers,  or  tow  ships  over  the  waters  of  Mobile 
Bay  between  the  city  and  Point  Clear,  or  as  if  its  owner 
had  devoted  it  to  the  carrying  trade  of  the  Alabama 
River ;  and  surely  in  these  cases  it  could  not  be  successfully 
insisted  that  it  was  not  as  much  Alabama  property  for  tax- 
ation as  any  other  boat  devoted  exclusively  to  the  navigation 
of  the  water  courses  of  the  State.  The  question,  indeed,  is 
at  last  one  of  sittis  in  fact,  and  where  this  is  shown  neither 
foreign  registry  nor  foreign  ownership  is  of  any  consequence. 
The  judgment  of  the  City  Court  is  affirmed.. 


iH^       rVewton  V.  Alabama  Jllidland  Rail- 
way Co. 

Motion  to  set  aside  Judgment  in  Condemnation  Proceeding. 

1.  Wtien  judgment  not  act  aside f(tr  want  of  notice. — A  judgment  in  a 
condemnation  proceeding  in  the  Circuit  Court,  on  appeal  from  the 
Probate  Court,  will  not  be  set  aside  for  an  alleged  want  of  notice  to 
the  respondent  of  the  appeal  from  the  Probate  Court,  when  the 
record  shows  the  respondent  appeared  in  the  Circuit  Court  by  her 
attorney,  and  defended  against  the  judgment  of  condemnation. 

2.  Appearance  shovm  by  the  record  conclusive, — When  it  is  shown  by  the 
record  that  on  an  appeal  to  the  Circuit  Court  the  defendant  appeared 
by  her  attorney  and  defended,  such  appearance  can  not  be  disputed 
on  motion  to  set  aside  the  judgment  for  want  of  notice  of  appeal ; 
the  record  entry  in  such  case  being  conclusive. 

3.  Amendment  of  petition. — On  appeal  to  the  Circuit  Court  from 
a  judgment  in  the  Probate  Court  in  a  condemnation  proceeding,  the 
petition  can  be  amended  so  as  to  include  more  land  than  was  in- 
cluded in  the  original  petition ;  and  both  parties  being  before  the 
court  when  such  amendment  was  allowed,the  judgment  in  such  cause 
by  the  appellate  court  will  not  be  set  aside  on  account  of  such  amend- 
ment. 

Vol.  xoix. 
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Appeal  from  Circuit  Court  of  IVIontgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  Alabama  lilidland  Railway  Co.  instituted  proceedings 
in  the  Probate  Court  of\  lilontgomery  County  to  condemn  a 
certain  strip  of  land,  which  was  the  property  of  Nancy  E. 
H.  Newton.  From  a  judgment  of  the  Probate  Court  dis- 
missing the  petition,  the  Railway  Co.  appealed  to  the  Circuit 
Court,  where  judgment  was  rendered  m  favor  of  the  peti- 
tioner. The  facts  are  suflSciently  stated  in  the  opinion.  The 
g resent  appeal  is  prosecuted  from  a  judgment  of  the  Circuit 
burt,  refusing  a  motion  made  by  IVIrs.  Newton  to  set  aside 
the  judgment  rendered  in  favor  of  the  petitioner. 

Richardson  &  Reese,  for  apoellant. — The  petition  should 
not  have  been  amended  in  tne  Circuit  Court. — Petius  v. 
McClannahan,  2  Ala.  55;  Bitchanan  v,  Thomasoriy  70  Ala.  401, 
402 ;  3  Brick.  Dig.  140,  §§  137,  140  ;  Freeman  on  Judgment,  § 
98 ;  Ex  parte  Sandford^  5  Ala.  562  ;  Black  on  Judgment,  § 
278.  The  court  erred  in  refusing  to  grant  the  motion  of  the 
appellant  to  vacate  the  judgment  of  the  Circuit  Court — 
nachman  v,  SepiUveda,  39  Cai.  688 ;  Putnam  v.  Lampkier,  3G 
Cal.  158;  Frevertv.  /fcnr^,  14  Nevada  191;  Parsley  v.  Nichol- 
son, 65  N.  C.  207 ;  Marsh  man  v.  Conklin,  21  N.  J.  Eq.  546. 

A.  A.  Wiley,  contra. — The  record  of  the  lower  court  was 
conclusive  as  to  all  the  facts  shown  therein. — Tankersley  v. 
Pettis,  71  Ala.  179;  Roberts  v.  Rice,  71  Ala.  189 ;  Strange  v. 
Moog,  72  Ala,  460 ;  Cases  cited  in  3  Brick.  Dig.  p.  580,  §  75 ; 
McDonald  v.  Mobile  Ufe  Ins.  Co.,  65  Ala.  358 ;  Well's  Res 
Adjvdicata,  §  217.  The  motion  to  set  aside  the  judgment 
was  properly  refused.  Renfro  Bros,  v.  Merryman  dk  Go,,  71 
Ala.  195 ;  Ex  parte  O'Neal,  72  Ala.  560;  Brock  v,  S.  dt  N  R.  R. 
Co,,  65  Ala.  79  ;  Blood  v.  Beadle,  65  Ala.  103. 

HEAD,  J. — The  Alabama  Midland  Railway  Company  in- 
stituted proceedings  in  the  Probate  Court  of  Montgomery 
county  to  condemn  a  right  of  way  over  the  lands  of  the 
appellant,  under  Art.  2,  Chap.  15,  Title  2,  Part  3  of  the 
Cfode.  Such  proceedings  were  had,  in  that  court,  that  on 
the  27th  day  of  April,  1891,  the  petition  was  dismissed.  On 
Nov.  11th,  1891,  the  petitioner  obtained  an  appeal  to  the 
Circuit  Court  of  the  county  from  the  order  of  dismissal,  and 
the  cause  was  regularly  certified  to,  and  docketed  in  that 
court.  The  same  counsel  who  had  been  employed  by  Mrs. 
Newton  to  represent  her,  and  who  did  represent  her  in  the 
Probate  Court,  appeared  to  represent,  and  did  represent, 
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her  cause,  on  appeal,  in  the  Circuit  Court.  In  that  court, 
counsel  of  Mrs.  JJIewton  being  present,  the  petiti<^  was 
amended  so  as  to  enlarge  the  right  of  way  sought  to  be  con- 
demned from  eighty  feet  to  one  hundred  feet  in  width  ;  and 
the  cause  then  coming  on  for  trial,  on  the  llth  day  of  Feb- 
ruary, 1892,  as  the  judgment  entry  recites,  all  the  parties 
appeared  by  their  attorneys,  and  a  trial  was  had  by  jury 
wno  rendered  a  verdict  in  favor  of  the  petitioner,  and  as- 
sessed the  damages  to  be  paid  to  Mrs.  Newton  at  $700 ;  and 
thereupon  the  court  rendered  judgment  of  condemnation  in 
due  form.  At  the  next  term  of  court  thereafter,  the  appel- 
lant moved  the  Circuit  Cojurt  to  set  aside  the  judgment  on 
the  ground  that  it  was  void,  for  the  reasons  :  1st  That  no 
notice  of  the  appeal  was  served  upon  her,  or  upon  any  one 
authorized  to  act  for  her,  and  that  she  never  authorized  or 
empowered  any  one  to  accept  service  or  waive  notice  in  that 
behalf  for  her.  2d.  The  petition  as  filed  and  tried  in  said 
Probate  Court,  and  upon  which  judgment  was  rendered  in 
her  favor,  asked  for  the  condemnation  of  eighty  feet  of  land 
in  width  running  through  her  entire  premises,  and  that 
after  the  cause  was  removed  by  appeal  from  the  Probate 
Court  the  petition  was  amended  by  asking  for  the  condem- 
nation of  a  strip  of  land  running  through  ner  premises  one 
hundred  feet  wide,  and  thus  changed  to  that  extent  the  sub- 
ject matter  of  the  suit 

1.  It  is  immaterial  whether  notice  of  the  appeal  was 
served  on  Mrs.  Newton,  or  her  counsel,  or  not,  since  the 
record  shows  she  duly  appeared  in  the  cause^  in  the  appel- 
late court,  by  her  attorneys.  The  purpose  of  notice  to  a 
party  is  to  bring  him  into  court  If  he  voluntarily  appears 
notice  is  unnecessary.  The  fact  of  such  appearance,  when 
it  is  shown  by  the  record,  can  not  be  disputed  on  motion  to 
set  aside  the  judgment  The  record  is  conclusive  in  such  a 
case. — Pettus  v.  McClannahan,  52  Ala.  55;  2  Brick.  Dig.  140, 
§§  137-140. 

2.  Under  our  liberal  system  of  amendments  the  Circuit 
Court  had  authority  to  permit  the  amendment  of  the  peti- 
tion. It  embraced  the  same  land  as  that  sought  to  be  con- 
demned by  the  original  petition,  and  twenty  teet,  in  width, 
in  addition.  The  parties  were  before  the  court  when  the 
amendment  was  allowed  and  the  cause  was  tried  on  it — Ex 
parte  North,  ^9  Ala.  385;  Dothard  v.  Teague,  40  Ala.  583; 
1  Brick.  Dig.,  p.  75,  §§  77  et  seq. 

The  judgment  is  not,  for  any  reason,  void  on  its  face,  and 
the  court  has  no  power  to  set  it  aside  at  a  subsequent  term. 
Affirmed. 
Vol,  xcix. 
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Richmond  &  DanTille  Railroad  Co. 
V.  Thomason, 

Action  for  Dmnages  by  Brakeman  for  Personal  Injuries, 

1.  Contributory  negligence  hi  uncoupling  cars;  violation  of  known 
ruU. — A  brakeman  on  a  railroad,  who,  in  violation  of  a  known  rule  of 
the  company,  and  without  excuse,  attempts  to  uncouple  cars  while 
in  motion,  and  injury  results  therefrom,  is  guilty  of  contributory 
negligence ;  and  when  the  evidence  shows  that  had  he  observed  the 
rules  of  the  company  the  negligence  charged  against  his  co-employees 
would  not  have  caused  th:^  injury  complained  of,  the  general  affirma- 
tive charge  should  be  given  for  the  defendant. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  B.  F.  Cassady. 

This  was  an  action  brought  by  the  appellee,  Jeff.  Thoma- 
son, against  the  Bichmond  <fe  Danville  Kailroad  Company, 
and  sought  to  recover  damages  for  personal  injuries  alleged 
to  have  been  inflicted  upon  the  plaintiff  by  reason  of  the 
negligence  of  his  co-employees.  The  facts  of  the  case  are 
sufficiently  stated  in  the  opinion.  Among  other  charges  re-* 
quested  by  the  defendant,  and  to  the  refusal  to  give  which 
the  defendant  separately  excepted,  was  the  following :  "The 
court  charges  the  jury  that  if  thev  believe  the  evidence  they 
must  find  for  the  defendant"  There  was  judgment  for  the 
plaintiff,  and  the  defendant  appeals. 

Knox  &  Bowie  and  John  Pelham,  for  appellant.  The  gen- 
eral affirmative  charge  asked  by  the  defendant  should  have 
been  given.— Pri/or  v.  L.  d  K  B.  B.  Co.,  90  Ala.  32. 

Blackwell  &  Keith,  contra. — There  was  certainly  enough 
in  plaintiff's  case,  as  shown  by  the  evidence,  to  submit  it  to 
the  jury.— i?.  dt  R  B.  B.  Co.  u.  Budd,  14  S.  E.  Eep.  361. 

COLEMAN,  J.— The  plaintiff,  Jeff.  Thomason,  an  em- 
ployee as  brakeman  of  the  defendant,  while  endeavoring  to 
uncouple  certain  cars  in  the  course  of  his  employment,  fell 
between  the  cars  and  was  run  over  and  injured.  It  is 
charged  in  the  first  count  that  the  engineer  ''negligently  and 
carefessly  and  wrongfully  stopped  the  train  of  cars  with  a 
sudden  jerk,  by  which  plaintiff,  without  fault,  was  thrown 


Digitized  by  VjOOQiC 


472  SUPEEME  COUKT  [Nov.  Term, 

[Richmond  &  Danville  R.  R.  Co.  v.  Thomason.j 

ofif  the  cars ;"  and  that  he  "negligently,  carelessly  and  wrong- 
fuUj  started  the  train  again  after  plaintiff  fell,  and  before 
plaintiff  could  extricate  himself  from  his  dangerous  posi- 
tion." In  the  second  count,  the  negligence  charged  is  that 
of  the  yard-master,  in  causing  said  train  "to  be  suddenly 
stopped  with  a  jerk,  by  which  the  plaintiff  was  hurled  or 
pitched  off  the  car  on  which  he  was  standing,"  &c.  The 
court  was  requested  in  writing  to  give  the  general  affirma- 
tive charge  in  favor  of  the  deiendant.  This  charge  was  re- 
fused. If  the  court  erred  in  refusing  this  charge,  it  is  un- 
necessary to  consider  any  other  assignment  of  error. 

The  case  was  tried  upon  the  evidence  introduced  by 
plaintiff,  and  that  brought  out  by  defendant  on  cross-exam- 
ination. It  is  not  contended  that  either  the  engineer  or 
yard-master  was  guilty  of  more  than  simple  negligence. 
We  need  not,  and  do  not,  decide  whether  either  the  engineer 
or  yard-master  was  guilty  of  the  negligence  as  charged  in 
the  complaint.  Conceding  this  point  for  the  argument, 
does  the  uncontroverted  evidence  show  that  plaintiff  was 
guilty  of  such  contributory  negligence  as  to  destroy  his 
right  to  recover?  The  plaintiff  for  himself  testified,  that 
the  "train  was  going  between  twelve  and  fifteen  miles  an 
hour;"  and  the  witness,  S.wope,  "at  fifteen  miles  an  hour," 
while  the  yard-master.  Leach,  testifies  that  the  train  was 
moving  at  five  or  six  miles  per  hour.  Leach  did  not  see 
plaintiff's  position  at  the  time  he  fell.  Both  plaintiff  and 
the  witness  Swope  testify,  that  while  the  train  was  moving, 
the  plaintiff  was  standing  on  a  foot-board  between  the  cars; 
that  he  was  holding  on  to  one  car  with  one  hand,  and  "lean- 
ing over,"  or,  as  testified  to  by  one  witness,  "reaching  over," 
with  the  other  hand  to  uncouple  the  car,  when  the  train 
came  to  a  sudden  stop,  precipitating  the  plaintiff  down  be- 
tween the  cars,  where  he  was  injured.  While  plaintiff  was 
on  the  stand  as  a  witness  in  his  own  behalf,  Bule  J.  of  the 
company  was  read  to  him  in  the  presence  of  the  jurv,  and 
he  was  asked  by  defendant's  attorney,  if  he  knew  suet  to  be 
the  rule  of  the  company  governing  employees?  This  rule, 
among  other  things,  provides  that  "any  employee  going  be- 
tween cars  .  .  for  the  purpose  of  coupling  or  uncoupling 
cars,  while  the  train  is  in  motion,  does  so  at  his  own  risk, 
and  against  the  rules  of  the  company,  and  will  be  immedi- 
ately discharged  from  its  service,"  &c.  Plaintiff's  own 
testimony  showed  that  when  injured  he  had  been  in  the  em- 
ployment of  the  company  only  seven  or  eight  days,  and  that 
during  his  last  term  of  employment  he  had  not  been  in- 
structed in  the  rules  of  the  company,  but  had  been  fully 
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instructed  during;  a  former  service  of  employment  by  the 
defendant,  and  "that  he  knew  it  was  against  the  rules  of  the 
company  to  go  between  the  cars  to  uncouple  them  while 
thev  were  moving."  He  testified  that  he  had  never  seen 
Rule  J.,  and  so  far  as  he  knew  no  one  had  read  this  par- 
ticular rule  to  him;  that  "he  had  never  heard  any  rule 
against  uncoupling  oars  in  the  manner  in  which  he  was  doing 
it  at  the  time  ne  was  hurt/'  but  that  "he  did  know  the  rules 
of  the  company  prohibited  coupling  or  uncoupling  cars 
while  in  motion,  and  without  using  a  stick;"  that  "he  did 
not  have  a  stick ;  cars  can  not  be  uncoupled  with  a  stick ;" 
that  he  "could  have  effected  the  uncoupling  of  the  car  with 
safety  in  the  manner  undertaken  by  him,  if  the  car  had  not 
been  suddenly  stopped."  The  plaintiff  further  testified, 
that  the  train  had  stopped  a  few  minutes  before,  at  which 
time  he  had  the  opportunity  to  uncouple  the  cars  with 
safety,  and  that  if  ne  had  waited  until  the  cars  stopped 
again,  he  could  have  uncoupled  them  with  safety.  There 
is  no  evidence  to  show  that  he  was  under  any  duty  or  that 
there  was  any  apparent  necessity,  to  attempt  to  uncouple 
the  cars  at  the  time  and  place  when  and  where  he  was  in- 
jured, or  for  exposing  himself  in  so  perilous  a  position, 
when  the  train  was  suddenly  stopped.  We  have  omitted 
from  this  statement  of  facts  all  tne  evidence  further  tend- 
ing to  show  contributory  negligence  on  his  part,  as,  under 
our  practice  in  jury  trials,  the  general  charge  should 
never  be  given,  if  there  is  any  evidence  tending  to  support 
a  conclusion  contrary  to  that  asserted  by  a  general  affirm- 
ative charge.  Considered  from  a  standpoint  most  favorable 
to  plaintiff,  we  must  hold  him  guilty  of  contributory  negli- 

fence.  Although  he  testified  that  he  had  never  seen  Bule 
.,  and  did  not  remember  that  that  particular  rule  was  ever 
read  to  him,  he  did  testify  repeatedly  that,  when  formerly 
in  the  service  of  the  defendant,  ne  had  been  instructed  in  the 
rules  of  the  company,  and  that  independent  of  Bule  J.,  he 
knew  that  it  was  against  the  rules  of  the  company  "to  un- 
couple cars  while  in  motion,"  and  there  is  no  excuse  given 
for  disobeying  the  rules  in  this  instance.  It  is  clear  that 
plaintiff  was  knowingly  violating  a  rule  of  the  company  at 
the  time  he  was  injured,  and  without  excuse,  and  that  had  he 
observed  the  rules  of  the  defendant  the.  negligence  charged 
against  the  engineer  or  yard-master,  if  proven  (and  upon  tnis 
we  express  no  opinion),  would  not  have  caused  the  injury. 

We  will  not  comment  on  other  evidence  in  the  case,  as 
it  might  unduly  prejudice  the  plaintiff  on  another  trial. 
Upon  the  facts,  as  stated  in  the;  record,  the  plaintiff  was 
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guilty  of    contributory  negligence,  and  the  defendant  was 
entitled  to  the  general  charge. 
Beversed  and  remanded. 
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1.  Statute  of  limitations. — A  reservation  by  the  State  of  an  ulterior 
equitable  interest  in  the  proceeds  of  lands  sold  by  the  State  does 
not  prevent  the  statute  of  limitations  from  running  against  the 
State's  grantees  from  the  date  of  the  conveyance,  in  favor  of  persons 
in  possession  of  such  lands  at  the  time  of  the  grant. 

2.  Evidence;  admissibility  of  copy  of  certificate. — The  original  of  a 
certificate  of  entry,  being  shown  to  be  without  the  jurisdiction  of  the 
court,  a  copy  thereof,  duly  established  by  evidence  as  such,  is  admis- 
sible in  evidence. 

J,  Same;  when  certificate  of  entry  admissible  to  show  color  df  title  vyith- 
out  proof  of  e.recution. — On  the  trial  of  an  issue  as  to  adverse  posses- 
sion by  defendant,  a  certificate  of  entry  to  his  grantor,  in  connection 
with  other  evidence  that  he  actually  held  possession  and  claimed  title 
under  it,  is  admissible  in  evidence,  without  proof  of  its  execution,  as 
color  of  title  to  fix  the  boundaries  of  defendant's  possessions. 

4.  Same;  admissibility  of  agreement  by  tenant,  to  remain  in  possession. 
In  ejectment  where  the  issue  is  adverse  possession,  the  defendant 
can  prove  an  agreement  with  the  tenant  of  his  predecessor  in  title, 
by  which  the  said  tenant  remained  in  possession  as  the  defendant's 
tenant, 

6.  Possession  by  tenant;  presumed  to  be  continuous. — When  after  a 
contract  of  tenancy  the  landlord  sees  the  tenant  in  possession,  culti- 
vating the  land,  and  after  an  absence  of  nine  years  returns  and  tinds 
the  tenant  still  in  possession,  it  will  be  presumed  that  the  possession 
of  the  tenant  under  said  landlord  was  continuous  during  all  of  that 
time. 

6.  Certificate  of  entry;  extent  of  possession  thereunder. — Where  one 
goes  into  possession  of  land  under  a  certificate  of  entry,  builds  his 
house  on  one  forty  acres,  lives  in  it  and  clears  and  cultivates  lands 
lapping  over  into  a  part  of  his  entry  in  another  section,  and  during 
his  occupancy  clears  portions  of  each  forty  acres  embraced  in  the  en- 
try and  gets  wood  and  timber  generally  from  all  parts  of  the  land, 
his  possession  extends  to  the  whole  tract,  and  is  adverse;  and  this 
possession  is  not  interrupted  or  broken  by  the  sale  of  forty  acres, 
which  does  not  sever  from  the  r^st  of  the  tract  the  forty  acres  on 
which  his  house  is  built,  but  leaves  the  latter  forty  still  cornering 
with  a  forty  unsold. 

7.  Adverse  possession;  must  be  continuous. — Evidence  that  one  claim- 
ing title  to  land  leased  it  for  one  or  two  years  to  another  who  cut  and 
hauled  a  quantity  of  wood  from  it,  and  that  thereafter  there  was  no 
other  occupancy  for  five  years,  when  it  was  again  leased  to  another 
tenant,  who  occupied  it  for  five  years,  does  not  show  that  continuous 

f possession  for  ten  years  necessary  to  give  title  under  the  statute  of 
imitations. 
Vol.  zoix. 


Digitized  by  VjOOQiC 


1892]  OF  ALABAMA.  475 

[Alabama  State  Land  Co.  v.  Kyle  et  al.] 

Appeal  from  the  City  Court  of  Gadsden. 

Tried  before  Hon.  John  H.  Disque. 

This  was  a  common  law  action  of  ejectment,  and  was  com- 
menced Maj  20,  1890.  Three  demises  are  alleged  in  the 
declaration.  In  the  first  count  recovery  is  sought  on  the 
demise  of  the  State  of  Alabama ;  in  the  seoond,  on  the 
demise  of  Swann  &  Billups,  trustees  ;  and  in  the  third  on 
the  demise  of  the  Alabama  State  Land  Company.  The  par- 
ties defendant  to  said  action  were  K  B.  Kyle,  John  S. 
Paden,  Charles  E.  Heath,  Samuel  Clayton,  Mrs.  Jane  Clay- 
ton and  Sam  Henry.  There  was  judgment  for  the  defen- 
dants and  the  Alabama  State  Land  Company  now  prosecutes 
this  appeal. 

The  land  sued  for  was  the  W.  *  of  the  N.  E.  i ;  and  N. 
W.  i  of  the  S.  E.  i  ;  the  N.  E.  ^  of  the  N.  W  j  ;  and  the  W. 
i  of  the  N.  W.  i  of  Sec.  31,  Township  11,  Range  6  East ; 
and  was  embraced  in  a  grant  of  lands  to  the  State  of  Ala- 
bama by  an  act  of  Congress  approved  June  3,  1856,  to  aid 
in  the  construction  of  certain  railroads  therein  mentioned, 
and  it  was  included  in  the  land  afterwards  set  apart  and 
allowed  by  the  State  for  the  two  railroads,  which  were  con- 
solidated into  the  Alabama  &  Chattanooga  Bailroad  Com- 
pany. 

On  February  8,  1877,  the  Governor  of  the  State  of  Alaba- 
ma executed  a  deed  to  Swann  and  Billups,  as  trustees,  con- 
veying to  them,  among  others,  the  lands  here  sued  for.  On 
December  8,  1886,  Swann  &  Billups,  as  trustees,  executed  a 
deed  to  the  Alabama  State  Land  Company,  conveying 
amon^  others,  the  lands  sued  for  in  this  action.  This  aeed 
constitutes  the  basis  of  the  claim  of  the  plaintiff,  the  Ala- 
bama State  Land  Company,  to  the  land  in  controversy,  and 
was  introduced  in  evidence  on  the  trial. 

James  Aiken,  who  was  introduced  as  a  witness  on  behalf 
of  the  defendants,  testified  that  one  Joseph  Clayton  came  to 
his  law  office  and  brought  with  him  a  certificate  of  entry  to 
the  lands  sued  for  in  this  action,  and  that  the  witness  sent- 
the  original  to  Washington  to  the  General  Land  Office,  and 
that  he  had  never  seen  the  original  since.  The  defendants' 
counsel  then  offered  to  introduce  in  evidence  a  paper  which 
the  witness  Aiken  testified  was  a  correct  copy  of  tne  certifi- 
cate of  entry.  Plaintiff  objected  on  the  ground  that  the  ex- 
ecution of  the  original  had  not  been  shown,  and,  second, 
that  it  had  not  been  shown  that  Clayton  was  in  possession 
claiming  and  holding  under  the  original  copy.  The  court 
overruled  this  objection,  allowed  the  copy  to  be  introduced 
in  evidence  as  color  of  title  only,  and   to  this  ruling  of  the 
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court,  plaintiff  duly  excepted.  The  paper  bo  introduced 
was  a  copy  of  the  certificate  of  entry,  dated  April  10,  1860, 
duly  signed  by  the  Eeceiver,  showing  that  the  said  Joseph 
Clayton  had  entered  the  land  sued  for  in  this  action. 

There  was  testimony  introduced  for  the  defendants  tend- 
ing to  show  that  the  said  Joseph  Clayton  went  into  the 
possession  of  the  land  included  in  the  said  certificate,  and 
claimed  the  same  as  his  own,  and  exercised  acts  of  owner- 
ship over  it,  until  he  sold  or  attempted  to  sell,  the  same  hy 
various  deeds  executed  by  him. 

The  defendants  introduced  in  evidence  the  following 
deeds :  From  Joseph  Clayton  and  wife  to  W.  P.  Golightly 
to  the  N.  W.  J  of  the  N.  W.  J  of  Section  31,  Township  11, 
Range  6  East,  dated  in  1877.  Deed  from  Joseph  Clayton  and 
wife  to  Sam  Henry,  dated  April  10,  1877  to  the  East  ^  of  N. 
W.  i  of  S.  E.  J,  and  20  acres  more  or  less  of  N.  E.  \  of  the 
S.  E.  J  (describing  the  same  by  metes  and  bounds)  all  in 
section  31  township  11,  Range  6  East.  Deed  from  W.  P. 
Golightly  and  wife  to  R.  B.  Kyle,  dated  October,  1878,  to  the 
N.  W.  i  of  N.  W.  i  of  Section  31,  Township  11,  Range  6 
East.  Deed  from  R.  B.  Kyle  and  wife  to  J.  S.  Paden,  dated 
Februarj  9th,  1887,  to  the  N.  W.  i  of  N.  W.  i  of  Section  31, 
Township  11,  Range  6,  East.  Deed  from  Jane  Clayton, 
widow  of  Joseph  Clayton,  to  Joseph  S.  Clayton  her  son, 
dated  April  16,  1888  to  N.  E.  i  of  N.  W.  J  of  Section  31, 
Township  11,  Range  6  East. 

The  defendants'  evidence  further  tended  to  show  "that  in 
1878  and  1879  Sam  Henry  resided  about  four  miles  from  the 
land,  and  during  that  time  he  leased  the  land  to  a  man  who 
cut  and  hauled  a  large  quantity  of  wood  from  the  land ;  that 
nothing  further  was  done  by  him  except  to  pay  the  taxes  on 
the  land  and  claim  it  as  his  own,  which  he  did  until  the 
year  1883,  when  he  leased  it  to  another  tenant  who  culti- 
vated it  for  about  five  years. 

The  land  described  in  the  deeds  from  Clayton  to  Golight- 
ly, and  Golightly  to  Kyle,  and  from  Kyle  to  Paden  was  cul- 
tivated one  year  by  a  man  named  Eti^gins  as  a  tenant  of 
Golightly,  who  turned  over  the  possession  to  Kyle.  Kyle 
testified  that  he  never  lived  on  the  lands,  but  that  one  Hig- 
^ins  was  on  the  land  as  the  tenant  of  Golightly ;  and  that 
immediately  after  his,  Kyle's,  purchase,  he  saw  Higgins 
and  told  him  that  he  could  continue  to  live  on  the  land,  and 
that  Higgins  thereupon  agreed  with  Kyle  to  hold  said  laud 
as  Kyle  s  tenant,  and  agreed  to  keep  up  fencing,  &c  in 
payment  of  rents.  This  agreement  was  made  in  Gadsden, 
Ala.   while  Higgins  was  in  possession  of  the  land.    The 
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plaintiff  moved  the  court  to  exclade  the  conversation  testi- 
Bed  to  between  Kyle  and  Higgins,  on  the  gronndfl  that  it 
was  irrelevant  and  inadmissible,  and  "that  the  declaration 
was  not  made  while  the  parties  were  on  the  land."  This 
motion  was  overruled  by  the  court,  and  plaintiff  excepted. 
The  witness  Kyle  further  testified  that  he  went  over  the 
land  shortly  after  this,  and  saw  Higgins  there  cultivating  a 
portion  of  the  land  and  improving  the  fences,  Ac,  and  was 
not  on  the  land  any  more  until  about  the  time  he  sold  to 
Paden,  when  he  returned  and  found  Higgins  still  living  on 
the  land.  Paden  testified  that  when  he  purchased  from 
Kyle,  in  1887,  he  found  Higgins  in  possession,  and  that  he, 
Paden,  had  continued  to  keep  a  tenant,  cultivating  a  portion 
of  the  land  ever  since.  It  was  further  shown  by  the  testi- 
mony for  the  defendant  that  after  their  several  purchases, 
Henry,  Kyle  and  Paden  claimed  the  land  described  in  their 
deeds,  and  paid  taxes  on  it  up  to  the  time  the  present 
suit  was  brought. 

In  rebuttal  to  the  testimony  of  the  defendants,  plaintiffs 
introduced  the  certified  transcript  from  the  commissioner 
of  the  General  Land  Office,  showing  that  the  lands  sued 
for,  and  which  were  claimed  by  the  defendants  under  title 
derived  from  Joseph  Clayton,  by  virtue  of  his  entry  of  the 
same,  were  at  the  time  of  said  entry  embraced  in  the  grant 
of  lands  to  the  State  of  'Alabama,  by  an  act  of  Congress 
approved  June  3,  1856,  and  that  the  right  of  the  Alabama 
&  Chattanooga  Bailroad  Company  had  attached  to  the  same, 
and  that  Clayton's  entry  thereof  was  illegal  and  had  been 
cancelled. 

The  cause  was  tried  without  the  intervention  of  a  jury ; 
and  upon  hearing  all  the  evidence  the  court  rendered  judg- 
ment for  the  defendants. 

Smith  &  Lowe,  for  appellant 

Amos  E.  Goodhue,  contra. 

HEAD,  J. — The  Alabama  State  Land  Co.  claims  title  to 
the  land  sued  for  by  conveyance  from  Swann  and  Billups. 
The  history  of  the  title  of  Swann  and  Billups  may  be  found 
in  the  reported  cases  of  Stvann  &  Billups  v.  Gaston,  87  Ala. 
569 ;  Same  v.  Lindsey,  70  Ala.  507 ;  Ware  v,  Swann  dt  BiU- 
upsy  79  Ala.  330 ;  Standtfer  v.  Stvann  d  Billups,  78  Ala.  88 ; 
and  it  is  unnecessary  to  repeat  it  here.  The  plaintiff's 
prima  facie  title  is  made  out,  and  the  defendants  set  up  no 
superior  title  in  themselves  other  than  that  which  they 
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claim  to  have  acquired  by  adverse  possession  of  the  pre- 
mises for  ten  and  twenty  years.  Until  the  State  of  Alabama 
divested  itself  of  title  to  these  lands  by  the  authorized  con- 
veyance of  the  Governor  executed  to  Swann  &  Billups,  on 
the  8th  day  of  February,  1877,  it  is  clear  the  statute  of  limi- 
tations did  not  begin  to  run  in  favor  of  defendants. — Stcanu 
elk  Billups  V.  Gaston,  87  Ala.  569.  But  it  is  contended  by 
the  plaintiflF  that  the  statute  did  not  then  begin  to  run,  be- 
cause, by  the  conveyance  to  Swann  &  Billups,  a  trust  was 
created  for  the  use  of  the  State,  in  this,  that  Swann  &  Bill- 
ups, the  trustees,  were  required  by  the  instrument  to  pay 
into  the  State  treasury,  after  paying  the  costs  and  expen- 
ses of  making  the  sales,  ten  per  cent,  of  the  proceeds  oi  aU 
sales  of  lands  which  should  be  made  by  them,  under  and 
by  virtue  of  the  conveyance,  in  order  to  reimburse  the 
State  certain  interest  it  had  theretofore  paid  by  reason  of 
its  indorsement  of  the  bonds  of  the  Alabama  and  Chat- 
tanooga Railroad  Company,  which  trust  continued,  Dot 
completely  executed,  until  a  period  within  less  than  ten 
years  before  the    institution   of   the  present  suit.     It  ap- 

?ears  that  such  a  trust  was  so  created  and  continued, 
'he  conveyance,  in  all  other  respects,  was  for  the  use  of 
individuals.  We  have  been  referred  to  no  authority  in  sup- 
port of  this  contention  of  the  plaintiff,  and  have  been  able 
to  find  none.  This  is  an  action  of  ejectment  by  the  vendee 
of  Swann  &  Billups,  to  enforce  the  legal  title.  No  recovery 
can  be  had  on  the  demise  of  the  State,  laid  in  the  declara- 
tion, for  confessedly  the  State  parted  with  the  legal  title  by 
the  conveyance  to  Swann  &  Billups.  From  the  moment  of 
that  conveyance,  the  grantees  therein  became  seized  as  in- 
dividuals, and  invested  with  full  and  ample  power  to  sue 
and  enforce  the  title  so  acquired.  This  is  not  an  action  by 
the  State,  asserting  a  title  in  itself  against  the  adverse  hold- 
ing of  the  defendants.  It  could  maintain  no  action,  because 
it  has  no  title.  Swann  &  Billups  having  acquired  the  title, 
if  thereafter  they  and  their  vendees  acquiesced  in  the 
adverse  possession  of  others  for  the  period  prescribed  by 
the  statute  of  limitations,  they  are,  by  such  acquiescence, 
as  effectually  barred  as  if  they  had  conveyed  to  such  ad- 
verse holders.  The  fact  that  the  State,  in  parting  with  its 
title,  reserved  an  ulterior  equitable  interest  in  the  proceeds 
of  the  lands  can  exert  no  influence  whatever  upon  the 
question  of  legal  title,  with  which  we  are  now  concerned. 
It  will  be  time  to  consider  its  immunities  from  the  operation 
of  the  statute,  when  it  comes  to  enforce  its  equitable 
rights. — Bank  of  the  United  States  v.  McKenxte^  2  Brock, 
Vol.  xcix. 
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C.  C.  393,  op.  by  Marshall  C.  J.;  Bank  of  Ky.  v.  Wisier  et  al. 
2  Peters,  318. 

There  was  no  error  in  admitting  secondary  evidence  of 
the  certificate  of  entry  which  purported  to  have  been  issued 
to  Joseph  Clayton.  It  was  shown,  in  connection  with 
evidence  of  Clayton's  possession  and  claim  of  ownership 
of  the  land  under    it,   subsequently   introduced,    that  the 

Eaper  had  been  in  the  possession  of  Clayton,  and  that 
is  attorney  sent  it  to  the  Land  Office  in  Washington.  The 
original  being  shown  to  be  without  the  jurisdiction  of  the 
court,  a  copy,  duly  established  by  evidence  as  such,  was 
admissible.  It  was  not  necessary  to  prove  the  execution  of 
the  certificate.  It  was  offered  merely  as  color  of  title,  to  fix 
the  boundaries  of  Clayton's  possession,  and  was  admissible 
for  that  purpose,  without  proof  of  execution,  in  connection 
with  other  evidence  that  ne  actually  held  possession  and 
claimed  title  under  it 

There  was  clearly  no  error  in  permitting  proof  by  Kyle 
of  his  agreement  with  Higgins,  Dy  which  he  constituted 
Higgins  his  tenant  of  that  portion  of  the  lands  in  contro- 
versy claimed  by  him. 

As  to  the  forty  acres  in  suit,  sold  by  Clayton  to  Golightly, 
and  by  Golightly  to  Kyle,  and  Kyle  to  Pnden,  the  evidence 
shows  a  continuous,  actual  adverse  possession  by  the  several 
parties  for  more  than  ten  years  after  the  State  parted  with 
its  title,  and  before  this  suit  was  brought  Under  the  facts 
shown  in  evidence,  it  will  be  presumed  that  Higgins'  pos- 
session, as  tenant  of  Kyle,  which  was  shown  to  have  com- 
menced, continued  until  Kyle  returned  to  the  place  and 
found  him  there,  at  the  time  of  the  sale  to  Paden.— 67^/nen/« 
V.  Hays,  76  Ala.  280;  Daniels  v.  HamiHon,  62  Ala.  105. 

The  entire  lands  claimed  by  Joseph  Clayton,  under  the 
certificate  of  entry,  lay  in  a  body,  as  one  tract  He,  in  fact, 
had  and  acquired  no  title  to  any  part  of  them,  but  went  in- 
to possession  under  claim  of  title  to  the  whole,  under  the 
certificate.  He  built  his  house  on  the  forty  acres  in  section 
36,  and  lived  in  it,  and  cleared  and  cultivated  land  around 
it,  lapping  over  into  a  part  of  his  entry  in  section  31. 
During  his  occupancy,  he  cleared  portions  of  each  forty  em- 
braced in  the  whole  tract,  and  got  wood  and  timber  generally 
from  all  parts  of  the  land.  This  possession  continued  until 
he  sold  to  Golightly  and  Henry,  and  thereafter,  except  as  to 
the  lands  sold  Golightly  and  Henry,  until  his  death ;  and  a 
similar  possession  and  claim  of  title  continued  in  his  widow 
and  children  from  his  death  to  the  time  of  trial.  The  sale 
of  the  forty  acres  to  Golightly  did  not  sever  the  forty  on 
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which  Clayton's  house  stood  from  the  rest  of  the  tract  The 
latter  still  cornered  with  a  forty  unsold.  We  think,  under 
the  evidence,  it  must  be  held  that  the  possession  of  Clayton, 
and  his  widow  and  children  after  him,  must  be  referred  to 
the  boundaries  of  the  land  contained  in  the  certificate  of 
entry,  which  possession  ripened  into  title  before  this  suit 
was  brought. 

As  to  the  forty  acres  sold  to  Sam  Henry  the  case  is  dif- 
ferent. As  we  have  seen  the  statute  began  to  run  with  the 
execution  of  the  deed  by  the  State  to  Swann  and  Billups  on 
the  8th  day  of  February,  1877.  The  only  evidence  of  pos- 
session of  Henry's  land  after  that  date  is,  that,  in  1878  and 
1879,  Henry  leased  the  land  to  a  man  who  cut  and  hauled  a 
large  quantity  of  wood  from  it;  and  it  is  shown  that  after 
that  time  there  was  no  other  occupancy  until  i883,  when 
Henry  leased  it  to  another  tenant,  who  occupied  it  five 
years.  This  clearly  falls  short  of  that  continuous  posses- 
sion for  ten  years  essential  to  give  title  under  the  statute  of 
limitations ;  and  the  judgment  of  the  City  Court  will  be  re- 
versed, and  a  judgment  here  rendered  for  the  plaintiflf  for 
the  twenty  acres  sued  for,  which  was  sold  to  said  Henry  by 
Clayton. 

We  have  considered  the  questions  raised  by  defendant's 
counsel,  viz.:  1.  That  the  certification  by  the  Department 
of  the  Interior,  of  the  lands  embraced  in  the  grant,  is  too  in- 
definite to  show  that  these  lands  were  a  part  thereof;  2. 
That  it  is  not  shown  that  there  was  a  definite  location  of  the 
Alabama  and  Chattanooga  Bailroad,  by  which  their  lands 
could  be  identified ;  and  3.  That  the  assignment  of  errors  in 
this  case  is  by  the  Alabama  State  Land  Company,  and,  there- 
fore, there  can  be  no  recovery  on  the  demise  of  Swann  and 
Billups ;  and  that  as  defendants  were  in  the  adverse  posses- 
sion of  the  land  when  Swann  and  Billups  conveyed  to  the 
Alabama  State  Land  Company,  that  conveyance  is  void  for 
maintenance,  hence  no  recovery  can  be  had  on  the  demise  of 
that  company  ;  and  think  they  are  without  merit  The  evi- 
dence in  the  record  overcomes  the  first  and  second  objec- 
tions. It  is  true  there  can  be  no  recovery  on  the  demise  of 
the  Alabama  State  Lnnd  Company,  because  of  the  doctrine 
of  maintenance,  as  asserted ;  but,  on  due  consideration,  we 
construe  the  appeal  and  assignment  of  errors  to  be  by  the 
plaintiff  in  the  cause,  in  the  name  of  a  fiction,  justifying  a 
recovery  here,  as  in  the  court  below,  on  the  demise  of  Swann 
and  Billups.  The  judgment  in  this  case  will  take  effect  as 
of  the  date  of  the  submission  of  this  cause. 

Beversed  and  rendered. 

Vol.  xoix. 
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Smith  V.  Town  of  Warrior. 

Proaeadionfor  Illegal  Sale  of  Liquor. 

1.  Sufficiency  of  complaint. — On  an  appeal  to  the  Circuit  Court,  a 
complaint  averring  that  the  defendant  *'  did  sell  spiritous,  vinous  or 
malt  liquors  in  quantities  less  than  one  quart,  within  the  corporate 
limits  of  the  town  of  W.,  and  that  the  same  is  a  violation  of  and  con- 
trary to  an  ordinance  of  said  town/'  setting  out  said  ordinance, is  suf- 
ficient and  not  dethurrable. 

2.  Municipal  corporation;  sufficient  allegation  of  its  existence. — A  com- 
plaint by  a  town,  alleging  that  the  defendant  sold  liquors  within  the 
corporate  limits  of  said  town,  sufficiently  avers  that  the  plaintiff  is  a 
municipal  corporation.  '         ^ 

3.  Municipal  corporation^  incoporated  under  the  general  statute;  right 
to  prohibit  the  sale  of  liquors  at  retail. — A  municipal  corporation,  incor- 
porated under  the  general  statute,  has  the  power  to  prohibit  the  sale 
of  liquor  within  its  corporate  limits  by  ordinance  properly  enacted. 

Appeal  from  Circuit  Court  of  JefFerson. 

Tried  before  the  Hon.  James  B.  Head. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion. 

R  L.  Thornton,  for  appellani 

John  T.  Shugart,  contra. 

STONE,  C.  J. — Smith,  the  appellant,  was  arrested,  tried 
and  fined  for  an  alleged  violation  of  an  ordinance  of  the  town 
of  Warrior,  making  it  a  penal  offense  to  sell  spiritous,  vi- 
nous or  malt  liquors  within  the  corporate  limits  of  said  town, 
in  less  quantities  than  one  quart.  From  the  judgment  of 
conviction  he  appealed  to  the  Circuit  Court.  In  the  Circuit 
Court  a  complaint  was  filed,  setting  out  a  copy  of  the  ordi- 
nance, and  averring  that  the  defendant,  Thomas  L.  Smith, 
''did  sell  spiritous,  vinous  or  malt  liquors  in  quantities  less 
than  one  quart,  within  the  corporate  limits  of  the  town  of 
Warrior,  and  that  the  same  is  in  violation  of,  and  contrary 
to  an  ordinance  of  said  town  of  Warrior,  in  words  and  fig- 
ures as  follows,  to- wit:  *Be  it  ordained  by  the  board  of 
corporate  authorities  of  the  town  of  Warrior,  that  any  per- 
son who  sells,  barters,  exchanges,  gives  away,  or  otherwise 
disposes  of  any  spiritous,  vinous  or  malt  liquors,  or  intoxi- 
cating bitters  or  beverages,  within  the  corporate  limits  of 
the  town  of  Warrior,  shall  upon  conviction  be  fined,' "  Ac. 
3i 
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To  this  complaint  defendant  Smith  demurred,  assigning 
causes,  as  follows : 

1.  "Said  ordinance  is  void  for  uncertainty."  2.  "Said 
complaint  charges  several  and  distinct  violations  of  said 
alleged  ordinance  in  one  count."  3.  "It  is  not  shown  in 
saia  complaint  whether  defendant  disposed*  of  spiritons,  vi- 
nous or  malt  liquors,  or  intoxicating  liquors  or  beverages,  or 
all  of  such  liquors."  4.  "It  is  not  shown  by  saia  com- 
plaint that  plaintiff  is  a  municipal  corporation.'  5.  "It  is 
not  shown  by  the  allegations  of  said  complaint  that  plain- 
tiff had  any  power  or  authority  to  enact  such  ordinance." 
6.  "A  municipal  corporation  organized  under  the  general 
laws  of  Alabama  has  no  power  or  authority  to  enact  such  or- 
dinance." The  demurrer  was  overruled,  and  this  rulinjj  on 
demurrer  presents  the  sole  question  for  our  consideration. 

Under  the  statute  law  of  this  State,  section  4386  of  the 
Code  of  1886,  offenses  of  the  same  character,  and  subject 
to  the  same  punishment,  may  be  charged  in  the  same  count 
in  the  alternative.  The  averment  of  the  sale,  found  in  the 
complaint  before  us,  would  be  sufficient  in  an  indictment  for 
retailing  spiritous  liquors  without  license,  and  we  can  not 
consistently  hold  that  greater  strictness  should  be  required 
in  a  proceeding  under  the  ordinance  of  the  town  of  Warrior. 
Burdine  v.  State,  25  Ala.  60;  Horto7i  i\  State,  53  Ala.  4a8: 
Williams  i\  State,  91  Ala.  14;  Olmstead  v.  State,  89  Ala.  la 
This  principle  disposes  of  the  first  three  grounds  of  demur- 
rer adversely  to  appellant. 

There  is  nothing  in  the  fourth  assignment  of  demurrer. 
The  complaint  sufficiently  avers  that  the  plaintiff  is  a 
municipal  corporation. 

The  fifth  and  sixth  assignments  of  demurrer  present  the 
question  of  the  power  of  a  municipal  corporation,  incorpo- 
rated under  the  general  statute,  to  prohibit  a  sale  of  liquors 
at  retail  within  the  corporate  limits.  The  language  of  the 
statute— Code  of  1886,  §  1500— is:  "The  corporate  au- 
thorities of  the  tow^n  have  the  following  powers :  .  .  3. 
To  license,  tax,  regulate  and  restrain  .  .  .  the  retailing 
of  spiritous,  vinous  and  malt  liquors  within  the  corporate 
limits."  The  word  restrain  was--first  incorporated  m  this 
statute  in  the  Code  of  1886.  Its  primary  meaning  is  to  keep 
from  action,  to  repress,  to  prevent,  to  debar.  It  is  in  the  con- 
nection here  used,  the  legal  equivalent  of  the  verb  to  pro- 
hibit, and  authorizes  municipal  corporations  incorporated 
under  the  general  law  to  prohibit  retailing  of  spiritous,  vi- 
nous and  malt  liquors  witliiu  their  limits. 

Vol.  xoix. 
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The  Circuit  Court  did  not  err  in  overruling  the  demurrer 
to  the  complaint. 
Affirmed. 


Moses  V.  Ingrram. 

Action  on  Rent  Notes, 

1.  Actum  on  rent  note;  right  to  maintain  the  same. — A  vendor  of 
leased  premises,  who,  under  an  agreement  with  his  vendee,  is  to 
retain  possesson  of  the  rent  notes  subsequently  maturing,  collect 
them  as  they  mature,  credit  the  vendee  with  the  amount  collected, 
and  account  to  her  therefor,  has  no  ■  beneficial  interest  in  such  irent 
notes,  and  can  not  maintain  an  action  in  his  own  name  founded 
upon   them. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  B.  F,  Cassady. 

This  was  an  action  brought  by  the  appellee  against  the 
appellant,  and  counted  on  several  promissory  notes,  made 
by  the  defendant  for  the  rent  of  certain  property  which  was, 
at  the  time  of  the  making  of  said  notes,  the  property  of  the 
plaintiff.  The  defendant,  by  sworn  plea,  denied  that  the 
plaintiff  was  entitled  to  the  proceeds,  and  that  plaintiff  did 
not  own  the  debt  evidenced  thereby.  The  facts  as  disclosed 
on  the  trial  of  the  cause  are  sufficiently  stated  in  the  opin- 
ion. The  court,  trying  the  case  without  the  intervention  of 
a  jury,  rendered  judgment  for  the  plaintiff;  and  from  this 
judgment  the  present  appeal  is  taken,  and  the  same  is 
assigned  as  error. 

MgLeod  &  TuNSTATJi,  for  appellant.  An  agent  who  has 
promissory  notes  for  collection  merely,  has  no  such  benefi- 
cial interest  in  them  as  would  entitle  him  to  bring  suit. — 
Pleasants  v.  Erskine,  82  Ala.  386 ;  Nahors  v.  Skippey,  15  Ala. 
293;  Bancroft  v.  Paine,  15  Ala.  834;  Bryant  v.  Owens,  1 
Porter  201 ;  Newbold  v.  Wilson,  Minor  12. 

Matthews  &  Whiteside,  contra,  cited  Hirschfdder  v. 
Mitchell,  54  Ala.  423;  Yerby  v.  Sexton,  48  Ala.  311. 

HEAD,  J. — The  evidence  shows,  without  conflict,  that 
when  plaintiff,  S.  P.  Ingram,  sold  the  real  estate  to  Mr^, 
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Cooper,  for  the  rent  of  which  this  suit  is  brought  by  Ingram 
against  Moses,  his  tenant,  it  was  expressly  agreea  (as  well 
as  it  was  implied  by  law)  that  the  rents,  afterwards  matur- 
ing under  the  lease  to  Moses,  passed  to  and  became  the 
property  of  Mrs.  Cooper,  the  purchaser ;  and  it  was  agreed 
that  Ingram,  who  had  possession  of  the  rent  notes,  should 
retain  and 'collect  them  as  they  matured,  and  give  Mrs. 
Cooper  credit  for  the  amounts  collected,  and  account  to  her 
for  the  same.  There  is  no  evidence  vhat  Mrs.  Cooper 
owed  Ingram  any  thing;  hence  the  notes  were  not  retained 
by  him  as  collateral  security.  After  Mrs.  Cooper  thus  ac- 
quired the  ownership,  there  was  left  in  Ingram  no  beneficial 
interest  whatever  in  the  rents,  or  the  notes  given  by  Moses 
therefor ;  but  the  effect  of  the  arrangement  was  to  consti- 
tute him  her  agent,  merely,  to  collect  and  account  to  her. 
The  statement  of  Ingram,  as  a  witness,  that  he  was  the 
owner  of  the  notes,  was  a  conclusion,  repelled  by  the  undis- 
puted facts,  and  counts  for  nothing,  xlot  being  the  real 
owner,  and  the  notes  being,  as  the  record  shows,  non-com- 
mercial in  their  character,  Ingram  can  not  maintain  the  ac- 
tion. It  should  have  been  brought  in  the  name  of  Mrs. 
Cooper,  the  real  owner.  The  ownership  was  put  in  issue 
by  sworn  plea  as  the  rule  requires. 

The  judgment  of  the  City  Court  is  reversed,  and  a  judg- 
ment will  be  here  entered  in  favor  of  the  appellant 

Reversed  and  rendered. 


JWyers  v.  Byars. 

I  99    48f; 

r99~484  Action  of  Assumpsit 

|118    256 

1.  Attorney  liable  for  money  had  and  received. — An  attorney  who  has 
collected  a  certain  sum  of  money  due  his  client,  a  part  of  which  he 
and  his  client  are  under  obligation  to  pay  to  a  third  party,  is  respon- 
sible to  said  third  party  for  monev  had  and  received,  to  the  extent 
of  the  portion  to  which  he  is  entitled. 

2.  False  representation;  estoppel. — Where  one  represents  to  another 
that  he  has  money  in  his  possession  which  is  claimed  by  the  latter, 
but  says  he  will  not  pay  it  over  until  the  conflicting  claims  thereto 
have  been  decided  by  the  courts,  and  by  reason  of  such  a  representa- 
tion the  latter  is  induced  to  institute  suit  for  the  recovery  of  the 
money,  the  former  is  estopped  from  saying  in  the  action  so  induced 
that  he  did  not,  in  fact,  have  the  money. 

3.  Contract  to  await  result  of  contest. — Where  an  attorney  a^ees  or 
contracts  to  hold  a  certain  sum  of  money  collected  for  his  client  "to 
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await  the  result  of  a  contest  as  to  the  validity  of  a  claim  for  that  sum," 
to  be  instituted  by  a  third  person,  an  action  for  money  had  and  re- 
ceived brought  by  said  third  person  against  the  attorney  is  such  a 
contest  as  was  contemplated  by  the  contract,  since  the  client  could 
have  supervened  as  a  claimant. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hod.  W.  W.  Wilkerson. 

This  was  an  action  brought  by  the  appellee,  J.  E.  Byars, 
against  the  appellant,  D.  F.  Myers ;  and  sought  to  recover 
IIOOO.OO,  which  was  alleged  to  be  due  the  plaintiff.  The 
complaint  contained  only  the 'common  counts. 

The  evidence,  as  is  shown  by  the  bill  of  exceptions,  estab- 
lished the  following  facts:  One  J.  L.  Landrum  owned  ticket 
number  93,890  in  the  April,  1889,  drawing  of  the  Louisiana 
State  Lottery ;  J.  E.  Byars  purchased  said  ticket,  or  an  in- 
terest therein,  from  Landrum  ;  the  said  ticket  drew  a  prize 
in  the  drawing  of  the  Louisiana  State  Lottery,  which  en- 
titled the  owner  thereof  to  $5,000.00.  Landrum  then  claimed 
to  be  the  sole  owner  of  said  ticket;  Byars  resisted  this 
claim.  The  said  ticket  was  lost,  and  I),  f^.  Myers,  as  attor- 
ney for  J.  L.  Landrum,  agreed  that  he,  for  the  said  Lan- 
drum, would  pay  Byars  $1,000.00  out  of  the  $5,000.00  to 
which  the  ticket  entitled  them,  if  Byars  would  withdraw  his 
claim  to  said  ticket,  and  would  aid  the  said  Landrum  in  col- 
lecting the  amount  di'awn  thereby,  by  testifying  as  to  the 
loss  of  the  same.  In  accordance  with  this  agreement,  Byars 
made  an  affidavit  that  he  had  purchased  said  ticket  from. 
Landrum,  but  that  Landrum  was  the  owner  of  the  ticket ;  that 
said  ticket  was  lost ;  and  in  said  affidavit  he  authorized  the 

Sayment  of  the  said  $5,000.00  drawn  by  said  ticket  to  D.  F. 
lyers.  He  also,  at  the  same  time,  released  all  interest  in 
the  ticket,  except  as  to  the  $1,000.00  above  referred  to. 
Some  time  afterwards  the  said  Landrum  commenced  a  suit 
in  New  Orleans  against  the  Lottery  Company  to  recover  the 
$5,000.00  alleged  to  have  been  drawn  by  the  ticket.  Inter- 
rogatories in  the  said  suit  were  propounded  to  the  said  J. 
E.  Byars  and  one  Bryant.  After  having  heard  the  answers 
given  by  said  Bryant  to  the  said  interrogatories,  Byars  re- 
msed  to  testify  to  the  same  things,  saying  that  Bryant  had 
not  told  the  truth.  Thereupon  Myers  informed  Byars  that 
Landrum  would  no  longer  De  bound  by  the  agreement  to 
pay  the  $1,000.00,  and  fiyars,  through  his  attorney,  inter- 
posed a  claim  in  the  suit  of  Landrum  against  the  Lottery 
Company,  by  what  is  known  in  Louisiana  as  an  "Interven- 
tion. After  this  intervention  was  filed,  another  agreement 
was  entered  into,  on  February  13,  1890,  between  the  said  J. 
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E.  Byars  and  D.  E.  Myers,  in  which  it  was  agreed  that  D. 

F.  Myers  was  **to  hold  the  sum  of  one  thousand  dollars 
($1,000.00),  of  the  amount  claimed  from  the  Lottery  Com- 
pany, to  await  the  result  of  the  contest  as  to  the  validity  of 
the  claim  lor  that  sum,  to  be  instituted  in  the  courts  of  Set- 
ferson  county,  Alabama,  by  J.  E.  Byars."  Byars'  interven- 
tion was  withdrawn,  and  after  the  recovery  of  the  $5,000.00 
by  Landrum,  which  was  paid  to  Myers,  he  refused  to  pay 
the  $1,000.00  to  Byars,  saying,  "I  nave  received  the  said 
$1,000.00,  and  neither  you  nor  Landrum  can  get  it  until  the 
court  determines  who  is  entitled  to  it,"  After  this  conver- 
sation, J.  E.  Byars  brought  the  present  action  against  D.  F. 
Myers  to  recover  the  $1,000.00. 

The  defendant,  as  a  witness  in  his  own  behalf,  testified, 
that  the  statements  made  about  the  receipt  of  the  $1,000.00 
were  made  in  jest ;  and  that  as  a  matter  of  fact  he  had  never 
received  the  said  $1,000.00,  which  was  agreed  to  be  held  by 
him  to  await  the  decision  of  the  court  to  determine  whether 
Byars  or  Landrum  was  entitled  thereto. 

The  cause  was  tried  without  the  intervention  of  a  jury, 
and  after  hearing  all  the  evidence  the  court  decided,  as  is 
recited  in  the  bill  of  exceptions,  "that  because  defendant, 
Myers,  had  admitted,  as  testified  to  bv  plaintiff  and  J.  L. 
Meade,  'that  he  had  received  the  $l,000.fli0,  and  that  neither 
plaintiff  nor  Landrum  could  get  it  until  the  court  deter- 
mined who  was  entitled  to  it,'  the  defendant  was  thereby 
estopped  from  denying,  or  introducing  testimony  to  prove, 
that  the  said  money  had  never  come  into  his  possession,  nor 
was  ever  received  by  him ;  and  that  under  the  proof,  the 
plaintiff  was  entitled  to  recover,  and  accordingly  entered  up 
judgment  against  the  defendant  in  favor  of  plaintiff  for  said 
sum  and  costs  of  this  suit."  From  the  judgment  so  rendered 
the  defendant  appeals,  and  assigns  the  same  as  error. 

Gumming  &  Hibbard,  for  appellant. — The  doctrine  of 
estoppel  does  not  apply  in  this  case. — Larkin  v.  Meady  77 
Ala.  485;  Turnipseed  v.  Hudson,  50  Miss.  429;  Fhioer  v. 
Ehoood,  66  111.  438 ;  2  Herman  on  Estoppel,  §§  781,  905. 

Hewitt,  Walker  &  Porter,  cou^ra. — Defendant  is  estopped 
from  denying  that  he  had  received  the  $1,000.00  for  the 
plaintiff. — Meister  v.  Birmy,  24  Mich.  435 ;  Rohb  v.  Shepliard, 
50  Mich.  189 ;  2  Herman  on  Estoppel,  §§  752-764. 

McCLELLAN,  J. — It  seems  clear  to  us  that  the  evidence 
in  this  case,  aside  from  the  agreement  between  Landrum 
Vol,  cjcix. 
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und  Byars  and  between  their  attorneys,  Myers  and  Fellows, 
the  plaintiff  below  was  entitled  ex  atquo  et  bono  to  one  thou- 
sand dollars  of  the  five  thousand  dollars  recovered  from  the 
Louisiana  State  Lottery  Company.  If  Myers  had  the  money 
to  which  plaintiff  was  entitled  he  was  liable  to  an  action 
for  money  had  and  received.  If  Myers  did  not  have  the 
money,  but  represented  to  plaintiff  that  he  did  have  it,  but 
would  not  pay  it  over  until  conflicting  claims  thereto  were 
adjudicated  by  the  courts,  and  by  such  representation  in- 
duced plaintiff  to  believe  the  money  was  held  by  him,  and 
the  plaintiff  brought  this  suit  on  tne  faith  of  such  repre- 
sentation, and  thereby  subjected  himself  to  the  costs  and  ex- 
penses incident  to  the  prosecution  of  the  action,  all  of  which 
we  find  to  be  facts,  Myers  was  estopped  to  say  in  the  action 
thus  induced,  if  not  indeed  invited,  that  he  did  not  in  fact 
have  the  money.  -Bigeiow  on  Estoppel,  550;  Meister  v,  Birney^ 
24  Mich.  435;  Robb  u,  Shephard,  50  Mich.  189;  Stevens  v. 
Lvdlum,  13  L.  K  A.  270,  note. 

The  agreement  referred  to,  that  of  February  13,  1890, 
contemplated  and  provided  for  a  contest  in  the  courts  of 
Jefferson  county  to  determine  certain  conflicting  claims  of 
tne  plaintiff  in  this  action  and  one  Landrum  to  the  fund  now 
in  controversy,  and  a  decision  thereof  in  plaintiff's  favor  as 
a  condition  upon  which  the  defendant  would  pay  the  money 
to  plaintiff.  We  are  of  the  opinion  that  this  suit,  in  which 
Landrum  might  have  supervened  as  a  claimant,  fills  the 
terms  of  this  agreement,  and  is  the  contestation  contem- 
plated therein. 

It  appears,  however,  that  plaintiff  had  received  one  hun- 
dred of  the  thousand  dollars  to  which  he  was  entitled  in 
the  payment  of  a  fee  which  he  owed  to  J.  L.  Meade.  The 
judgment  below  should  have  been,  therefore,  for  nine  hun- 
dred, instead  of  one  thousand,  dollars.  It  will  be  so  modi- 
fied here ;  and,  as  modified,  will  be  affirmed. 


Rich  V.  LowenthaL  |iS  ^ 

Proceeding  to  quash  Execution  on  a  forfeited  Replevy  Bond, 

1.  Replevy  bond;  executed  hij  defendant  in  pofrsesaion. — When,  under  a 
writ  of  Beizure  in  a  detinue  suit  against  several  defendants,  the 
property  is  found  in  possession  of  only  one  of  them,  a  replevy  bond 
by  the  defendant  In  possession  as  required  by  statute  (Code,  §  2717) 
is  sufficient,  without  the  other  defendants  joining  therein. 
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2.  Same;  validity  thereof. — The  fact  that  a  part  of  the  property  sued 
for  and  included  in  the  replevy  bond  is  omitted  from  the  sheriflfB  re- 
turn of  seizure,  or  that  certain  articles  of  property  not  sued  for  are 
included  in  the  bond,  can  not  affect  the  validity  of  such  bond.  The 
obligation  of  a  replevy  bond  is  to  deliver  as  much  of  the  property 
sued  for  and  replevied  as  the  plaintiff  shall  recover  by  veidict  and 
judgment. 

8.  Same;  penalty  enforced  by  summary  execution. — Although  the  pen- 
alty of  a  forfeited  replevy  bond  is  less  than  the  value  of  the  property ,as 
assessed  by  the  jury,  it  can  be  enforced  by  summary  execution  against 
the  sureties  for  the  amount  of  such  penalty. 

Appeal  from  the  City  Court  of  Birmingham. 

Heard  before  the  Hon.  H.  A.  Sharpe. 

This  is  an  appeal  from  a  judgment  rendered  in  the  City 
Court  of  Birmingham  quashing  an  execution  issued  on  a 
forfeited  replevy  bond.  The  bond  was  given  by  Verona 
Bich,  with  Herman  Lowenthal  and  Moses  Lowenthal  as  her 
sureties,  to  retain  possession  of  certain  personal  property 
for  the  recovery  of  which  Herman  Bich  nad  instituted  an 
action  of  detinue  against  the  said  Verona  Bich  and  Louis 
Hecht  and  Bobert  Hechi  The  plaintiff  having  made  affi- 
davit and  given  bond  at  the  commencement  of  the  suit,  as 
Provided  by  the  statute,  the  clerk  of  the  court  made  an  in- 
orsement  on  the  summons  requiring  the  sheriff  to  take 
the  property  mentioned  in  the  complaint  into  his  posses- 
sion, unless  the  defendant  gave  bond  therefor  as  required  by 
law.  The  said  Verona  Bich,  who  had  possession  of  the 
property  sued  f qr,  thereupon  executed  a  bond  as  above  stated 
and  kept  the  property.  The  penalty  of  this  bond  was  in  the 
sum  of  five  hundred  dollars,  and  the  condition  was  as 
follows :  "Now  if  the  said  Verona  Bich  shall  well  and  truly, 
within  thirty  davs  after  the  determination  of  said  suit,  if  the 
said  Verona  Bict  be  cast  in  said  suit,  deliver  the  property 
replevied,  and  also  pay  all  the  costs  and  such  damages  as 
may  accrue  from  said  detention,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect"  On  the 
trial  of  the  detinue  suit,  a  judgment  was  rendered  in  favor 
of  the  plaintiff  against  the  said  Verona  Bich,  the  suit  hav- 
ing been  dismissed  as  to  the  other  two  defendants.  In  this 
judgment  the  plaintiff  failed  to  recover  some  of  the  prop- 
erty described  in  the  levy  and  in  the  bond.  The  alternate 
value  of  the  property  for  which  such  judgment  was  rendered 
was  assessed  at  $714,  and  the  damages  for  the  detention 
was  found  to  be  $1,456.05.  None  of  the  property  having 
been  returned  and  no  part  of  the  damages  having  been  paid, 
at  the  expiration  of  thirty  days  from  the  rendition  of  the 
judgment,  the  sheriff  made  return  of  these  facts,  and  the 
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clerk  thereupon  issued  an  execution  against  the  sureties  on 
the  bond  for  the  sum  of  five  hundred  dollars.  Thereupon,  the 
said  sureties  began  the  proceedings  in  this  case,  by  petition, 
setting  forth  the  facts  which  are  briefly  stated  above,  and 
praying  that  the  execution  be  quashed.  A  copy  of  the  bond 
and  also  of  the  execution  were  attached  as  exhibits  to  the 
petition.  The  objections  made  in  the  petition  to  the  validity 
of  the  bond  as  a  statutory  bond,  ana  which  are  made  the 
grounds  of  the  motion  to  quash  the  execution  were  as  fol- 
lows :  First.  That  the  bond  was  not  the  bond  of  all  the  de- 
fendants in  the  suit,  but  of  only  one  of  them.  Second.  That 
certain  property  was  mentioned  as  having  been  replevied 
which  has  not  been  levied  upon  and  seized  by  the  sheriff, 
and  that  two  willow  rockers  were .  included  in  the  bond 
when  the  same  had  not  been  sued  for.  Third.  That  the 
penalty  of  the  bond  was  less  than  the  alternate  value  of  the 
property,  as  assessed  by  the  jury  trying  the  case,  and  that 
the  statute  only  authorized  the  issue  of  an  execution  for 
such  alternate  value,  and  for  the  damages  assessed  for  its 
detention.  Fourth.  That  the  bond  should  have  been  con- 
ditioned for  the  return  of  the  property  if  the  defendants, 
or  any  of  them,  were  cast  in  tne  suit,  and  not  if  Verona 
Rich  merely  was  cast  in  the  suit 

Herman  Bich,  the  plaintiff  in  the  detinue  suit,  and  re- 
spondent to  this  petition,  demurred  to  the  petition  on  the 
following  grounds :  1st.  The  bond  in  the  detinue  suit  was 
a  statutory  bond.  2d.  The  defendant,  Verona  Bich,  had  the 
right  to  execute  the  bond  and  replevy  the  property  sued  for, 
if  the  same  was  in  her  possession,  without  requiring  the 
other  two  defendants  to  unite  in  the  execution  oi  said  bond. 
3d.  There  is  no  provision  of  law  that  all  of  the  defendants 
must  unite  in  the  execution  of  the  bond,  when  only  one  is  in 
the  wrongful  possession  of  the  property  sued  for.  4th.  By 
the  execution  of  the  bond  the  defenaants  are  estopped  from 
denying  that  any  of  the  property  mentioned  in  the  bond 
was  seized  by  the  sheriff.  5th.  "the  fact  that  some  of  the 
property  contained  in  the  bond  as  having  been  replevied, 
when  it  was  not  sued  for,  is  immaterial,  and  does  not  affect 
the  validity  of  the  bond. 

The  court  overruled  the  demurrer  of  the  respondent,  and 
upon  his  ''failing  and  declining  to  plead  further,"  the  court 
was  of  the  opinion  that  the  bond  was  not  a  bond  on  which 
execution  might  issue,  and  rendered  judgment  in  accordance 
with  the  prayer  of  the  petition  quashing  the  execution. 

Cabaniss  &  Weakley,  for  appellant — 1.  There  is  no  re- 
quirement of  law  that  all  the  defendants  must  unite  in  the 
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execution  of  a  bond  as  a  condition  precedent  to  one  of  the 
defendants  retaining  possession  of  property  sued  for  in  an  ac- 
tion of  detinue.  Such  a  contention  is  opposed  to  the  spirit 
and  policy  of  our  laws  in  other  similar  cases.  See  Code, 
(1886),  §§  2717,  '2918, 2964,  3004,  2522.  2.  Petitioners  have 
no  right  to  complain  that  the  penalty  of  the  bond  was  too 
small,  as  they  are  in  no  wise  injured  thereby. — Anderson  v. 
Rhea,  7  Ala.  104;  Joms  v.  R.  R.  Co.,  6  Miss.  (5  How.)  407; 
Stevens  v.  fVallace,  5  T.  B.  Mon.  404;  TruMood  v.  Knox,  73 
lud.  310.  3.  The  failure  of  the  defendant  to  return  any  of 
the  property  replevied  would  have  worked  a  forfeiture  oi  the 
bona,  and  hence  the  fact  that  plaintiff  failed  to  recover  some 
of  the  property  replevied  could  make  no  difference,  so  far  as 
the  sureties  are  concerned,  if  the  value  of  the  propertv  that 
was  recovered  was  as  much  as  the  penalty  of  the  bondT,  as  it 
was  in  this  case.  Munter  v.  Lienhauff\  78  Ala.  546 ;  Dunlap 
V.  Clements,  18  lb.  778;  Bernard  v.  Scott,  3  Ran-  (Va.)  522; 
Pleasants  v,  Leims,  1  Wash.  (Va.)  353.  4.  The  bond  was 
properly  conditioned,  that  if  the  said  Verona  Rich  should 
well  and  truly  within  thirty  days  after  the  determination  of 
the  suit,  if  the  said  Verona  Rich  should  be  cast  in  the  suit, 
deliver  the  property  replevied,  &c.  5.  When  the  substance 
of  a  bond  is  prescribed  by  statute,  if  the  bond  be  so  drawn 
as  to  include  all  the  obligations  imposed  by  the  statute,  and 
to  allow  every  defense  given  by  law,  it  will  be  valid  though 
slightly  variant  from  the  form  prescribed. —  Walker  v.  Chap- 
man, 22  Ala.  116 ;  Commissioner  v.  Way,  3  Ohio  103 ;  Rhodes 
V.  Vaugkan,  2  Hawks,  (N.  C.)  167;  Oardener  v.  Woody  ear,  1 
Ohio  78;  Waters  v.  Riley,  2  Har.  &  G.  (Md.)  305;  Judges  v. 
Deans,  2  Hawks,  (N.  C.)  93;  Treasurers  v,  BcUes,  2  Bailev 
(S.  C.)  362. 

James  E.  Webb,  co7?/ra,  cited  Cobb  v.  Thompson,  87  Ala 
381;  Rhodes  v.  Smith,  66  Ala.  175;  Rose  v.  Pearson.  41  Ala 
253 ;  Campbell  v.  May,  31  Ala.  567 ;  Loioenstein  v,  McCaddle, 
14  S.  W.  Rep.  1095. ' 

HEAD,  J. — Our  statutory  action  for  the  recovery  of  per- 
sonal chattels  in  specie.  Code,  §  2717,  et  seq.,  combines  the 
qualities  of  detinue  and  replevin,  as  those  remedies  were  un- 
derstood at  the  common  law.  But  one  form  and  method  of 
procedure  are  prescribed  for  any  recovery  of  a  chattel, 
whether  the  grievance  be  the  mere  wrongful  detention  re- 
sulting from  a  possession  originating  in  contract,  or  an  unlaw- 
ful taking  and  detention;. and  to  this  procedure  is  adapted 
the  machinery  of  the  action  of  replevin  for  seizing  the  prop- 
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erty,  at  the  institution  of  the  suit,  and  its  custody,  under 
bonds,  to  abide  judgment  upon  the  rights  of  the  parties. 
Detinue  and  replevin,  as  they  are  distinguished  from  each 
other,  are,  practically,  superseded  by  this  statutory  substi- 
tute designed  to  answer  tne  aims  and  ends  of  both.  So  com- 
bined, the  beneficial  incidents  of  either  of  the  old  remedies 
will  be  held  to  attach  to  the  new  system.  If  the  goods  were 
unlawfully  and  tortiously  taken  and  detained,  for  the  redress 
of  which  according  to  the  early  notions  of  detinue  and  re- 
plevin, the  latter  was  the  appropriate  remedy,  a  plaintiff, 
suing  several  in  one  action,  might  recover  against  one  or 
more  defendants  and  fail  as  to  the  others,  as  in  other  actions 
of  tort.  This  incident  must  be  now  held  to  attach  to  any 
action,  under  our  statute  for  the  recovery  of  chattels. 

From  this  standpoint,  there  can  be  no  doubt  that  when 
suit  is  brought  against  several,  and  the  appropriate  mandate 
obtained  for  the  seizure  of  the  goods,  it  is  the  duty  of  the 
sheriff  to  execute  the  mandate  though  the  ^oods  be  found 
in  the  possession  of,  and  exclusively' detained  by,  one  of  the 
defendants  only ;  and  this  being  true,  it  follows,  as  a  neces- 
sary consequence,  that  the  defendant  in  possession  may  re- 
tain possession  by  the  execution  of  the  replevy  bond  au- 
thorized by  the  statute ;  for,  in  such  case,  the  other  defend- 
ants, who  may  be  improperly  sued,  and  who  may  success- 
fully defend  upon  the  mere  denial  of  the  detention,  have  no 
concern  with  the  seizure,  and  no  interest  to  prompt  them  to 
join  in  the  execution  of  the  bond.  It  is  no  strained,  but  a 
fair,  construction  of  the  words  of  the  statute,  to  hold,  as 
we  do,  that  the  defendant,  authorized  to  execute  bond  and 
retain  possession,  is  he  who  is  in  possession  and  detaining 
the  property ;  he  whose  possession  would  be  disturbed  by 
the  execution  of  the  process  of  the  court.  Indeed,  it  may 
be  open  to  serious  inquiry  whether  the  other  defendants 
who  are  not  in  possession,  are  clothed  with  a  legal  right  to 
join  in  the  replevy ;  since  its  effect  would  be  to  convert  into 
the  common  custody  and  possession  of  them  all,  that  which 
was,  exclusively,  in  the  defendant  found  in  possession.  It 
may  be  readily  perceived  how  the  rights  of  a  real  owner  in 
possession,  might  be  subverted  by  such  enforced  transfer  of 
custody,  without  any  provision  of  means  of  indemnity.  That 
question  does  not  arise,  however,  and  we  pronounce  no  de- 
cision upon  it. 

Manifestly,  the  fact  that  a  part  of  the  property  sued  for 
and  Included  in  the  replevy  bond  was  omitted  from  the 
sheriff's  return  of  seizure,  can  exert  no  influence  upon  the 
statutory  character  of  the  bond.    Nor  does  the  fact  that  cer- 
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tain  articles  of  property  not  sued  for,  were  included  in  the 
bond,  affect  it  Such  inclusion  could  not  possibly  prejudice 
any  right,  or  work  any  conceivable  harm.  It  is  a  mistake 
to  suppose,  as  argued  by  counsel,  that  the  bond  requires 
the  obligors,  necessarily  and  at  all  events,  to  deliver  all  the 
property  mentioned  in  it,  after  judgment  Interpreted  in 
the  light  of  the  several  provisions  of  the  statute  UDaer  which 
it  is  given,  the  oligation  is  to  deliver  the  property  sued  for 
and  replevied,  and  which  the  plaintiff  shall  recover  by  ver- 
dict and  judgment  It  is  not  denied  that  a  plaintiff  in  this 
action  may  recover  a  part  of  the  property  sued  for  and  re- 
plevied, and  fail  as  to  the  residue.  As  well  might  it  be 
argued,  in  that  case,  that  the  bond  requires  the  delivery  of 
all  theproperty  mentioned  in  it,  vet  unquestionably  it  does 
not  When  the  penalties  of  the  bond  come  to  be  enforced 
by  return  of  forfeiture  and  execution  prescribed  bv  the 
statiite,  the  officers  must  read  it  in  connection  with  the 
record,  and  thereby  ascertain  what  property  was  condemned 
to  delivery,  and  ought  to  have  been  delivered.  If  the  willow 
chair  was  not  sued  for,  it  could  not  have  been  recovered,  and 
no  obligation  could  rest  upon  the  obligors  to  deliver  it 

It  is  next  insisted  that  the  execution  should  be  quashed 
because  the  statute  requires  that  it  shall  issue  for  the  alter- 
nate value  of  the  property,  as  assessed  by  the  jury,  whereas, 
this  execution  issued  for  a  sum  less  than  that  value,  being 
the  amount  of  the  penalty  of  the  bond.  The  proposition  is, 
that  where  the  penalty  is  less  than  the  assessed  value,  the 
bond  can  not  be  enforced  by  summary  execution.  We  think 
this  construction  of  the  statute  too  narrow.     We  can  see  no 

Eossible  detriment  or  inconvenience  to  result  to  any  one 
'om  a  summary  enforcement  of  the  bond  to  the  extent 
of  the  penalty  when  the  assessed  value  is  greater,  which 
would  not  be  suffered  if  enforced  for  the  assessed  value, 
when  the  penalty  is  greater.  The  purpose  of  the  statute,  in 
requiring  the  bond  and  providing  the  processes  for  its  en- 
forcement, was  to  furnish,  upon  the  obligation  of  sureties, 
a  speedy,  efficacious  and  inexpensive  remedy  for  compelling 
delivery  of  the  property,  on  its  recovery  by  judgment,  or 
payment  of  its  alternate  value,  so  far  as  the  obligation  of 
the  sureties  may  be  the  means  of  effecting  that  result  The 
statute  must  be  given  a  liberal  interpretation,  so  as  to  ac- 
complish the  remedial  objects  intended.  It  is  a  fair  con- 
struction, therefore,  of  the  provision  requiring  the  execu- 
tion to  issue  for  the  assessed  value,  to  impose  upon  it  the 
implied  limitation  that  the  execution  shall  not  exceed  the 
penalty  of  the  bond,  that  being  the  measure  of  the  obligor's 
Vol,  xoix. 
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liability.  It  has  been  the  practice  in  this  state  to  pursue 
the  course  here  pursued,  in  analogous  cases;  and  we  are 
not  aware  that  any  objection  has  ever  been  raised  to  it.  For 
instance,  by  statute  in  cases  of  appeals  to  the  Circuit  Court 
fromjudgments  of  justices  of  the  peace,  it  is  required  that, 
on  affirmance  of  the  judgment  in  the  appellate  court,  judg- 
ment shall  be  rendered  against  the  sureties  on  the  appeal 
bond,  as  well  as  the  principal,  for  the  amount  recovered  and 
all  costs.  This  judgment,  as  to  the  sureties,  is  purely  sum- 
mary, and  vet  it  has  for  many  years,  and  frequently  been 
held  by  this  court,  that  if  the  sum  recovered  and  costs  ex- 
ceed the  penalty  of  the  bond,  judgment  should  properly  be 
rendered  against  the  sureties  for  tne  amount  of  the  penalty 
only.— McBarnett  v.  Breed,  6  Ala.  476;  Wither ingtonv,  Brant- 
ley, 18  Ala.  197 ;  McKeen  v.  Ndma,  9  Ala  507 ;  Skerry  v. 
Priest,  57  Ala.  410;  Waite.  v.  Ward,  93  Ala.  271.  A  literal 
construction  of  the  statute,  such  as  appellees'  counsel  con- 
tends for,  would  in  such  a  case,  deny  to  the  Circuit  Court  the 
power  to  render  any  judgment  at  all  against  the  sureties  on 
the  appeal  bond. 

We  are  of  the  opinion  that  none  of  the  grounds  of  the  mo- 
tion to  quash  the  execution  were  well  taken.  The  judg- 
ment of  the  City  Court  is  reversed,  and  a  judgment  w3l 
be  here  rendered  overruling  the  petition  and  motion  to 
quash. 

Eeversed  and  rendered. 


Commercial  Bank  of  l^elma  v.  I^ee.  »  m 

w  aooj 
Statutory  Trial,  of  Right  of  Prcyperty. 

1.  Pledge  of  warehouse  receipt;  title  acquired — Where  a  warehouse 
receipt  given  in  the  name  of  a  factor  for  cotton  stored  by  him  recites 
the  name  of  the  owner,  and  is  afterwards  transferred  by  the  factor 
as  collateral  security  for  a  note,  on  which  note  is  indorsed  that  such 
**cotton  has  been  advanced  upon  *  *  *  to  its  full  value"  by  the  fac- 
tor, the  pledgee  in  receiving  the  receipt  has  the  equivalent  of  notice 
of  the  true  state  of  the  account  between  the  owner  and  the  factor, 
and  becomes  the  purchaser  of  only  such  interest  and  claim  the  factor 
could  assert. 

2.  Same;  not  governed  by  section  1178  of  Code, — Such  interest  acquired 
with  such  notice,  is  in  no  sense  the  cHaracter  of  interest  section  1178 
of  the  Code  intends  to  secure  and  protect  in  an  endorsee  of  a  ware- 
house receipt. 
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Appeal  from  City  Court  of  Selma. 

Tried  before  Hon.  H.  S.  D.  Malix)RY,  Special  Judge. 

The  appellee,  W.  R  Lee,  brought  an  action  of  detinue 
against  Phillips  <fe  Parrish,  warehousemen,  to  recover  five 
bales  of  cotton.  The  cotton  was  taken  in  possession  by  the 
Sheriff  under  the  writ  of  detinue,  and  the  Commercial  Sank 
of  Selma,  as  provided  by  the  statute,  interposed  its  claim 
thereto.  Issue  was  duly  formed  for  the  trial  of  the 
right  of  property,  and  upon  the  trial  judgment  was 
rendered  for  plaintiflf.  The  facts  and  circumstances  of  this 
case  are  identical  with  those  of  the  case  of  Commercial 
Bank  v.  Hurtyante  p.  130,  and  the  litigation  grew  out  of  the  same 
transaction,  on  the  part  of  the  H.  C.  Keeble  Co.,  which  is 
stated  in  that  case  as  above  reported. 

Dawson  &  Pitts,  for  appellants. — The  same  brief  was 
filed,  and  the  same  points  raised  as  in  the  case  of  Commer- 
cial Bank  v.  Hurt,  supra. 

Gaston  A.  Bobbins  and  J.  H.  Stewart,  contra,  cited  the  same 
cases  as  they  did  in  the  case  of  Commercial  Bank  v.  Hurt,  supra, 

STONE,  C.  J. — This  case  is  in  all  material  respeotspre- 
cisely  like  the  case  of  the  Commercial  Bank  qfSetma  v.  Hurt, 
ante,  p.  130,  decided  on  a  former  day  of  this  term — opinion  by 
Walker,  J.  In  that  opinion  all  the  facts  material  to  a 
consideration  of  this  case  are  presented  and  commented  on. 

The  claim  of  the  Commercial  Bank  in  the  present  suit 
is  the  same  as  that  asserted  by  it  in  its  suit  against  Hurt 
In  this  case  the  asserted  claim  to  the  cotton  in  controversy 
is  by  virtue  of  the  identical  indorsement  of  cotton  receipt 
by  the  H.  C.  Keeble  Company,  which  was  relied  on  in 
that  case.  The  alleged  transfer  was  indorsed  on  the 
back  of  the  note  which  the  H.  C.  Keeble  Company  gave 
the  Commercial  Bank  of  Selma ;  and  is  in  the  following 
words :  "We  hereby  transfer  two  hundred  and  ninety-eight 
bales  of  cotton,  marked,  numbered  and  stored  as  shown  in 
the  warehouse  receipts,  which  are  herewith  transferred  and 
delivered  as  collateral  for  the  within  note,  which  cotton  has 
been  advanced  upon  by  us  to  its  full  value ;  and  we  hereby 
authorize  the  Commercial  Bank  of  Selma  to  take  actual 
possession  of  the  same  at  any  time  they  may  desire,  and 
to  sell  the  same  without  notice,  at  public  or  private  sale, 
applying  the  proceeds  to  the  credit  of  this  note."  Signed, 
"i^   C  Keehle  Co^ 

Accompanying  the  indorsement  the  Keeble  Company 
delivered    to  the    bank  warehouse  receipts  for  the  cotton 
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which  is  the  subject  of  this  suit.  Those  receipts  were  signed 
by  warehousemen,  and  in  them  they  acknowledged  they  had 
received  the  cotton  from  H.  C.  Keeble  Company  for  storage, 
at  the  same  time  announcing  therein  that  W.  B.  Lee  was 
the  shipper.  The  receipts  also  stated  that  the  name  W.  B. 
Lee  was  marked  on  the  cotton.  It  was  an  uncontroverted 
fact  on  the  trial  that  H.  C.  Keeble  Company  was  engaged 
in  the  sale  of  cotton  as  factors  for  their  customers.  There 
was  no  testimony  offered  tending  to  prove  the  truth  of  the 
recital  in  the  indorsement,  that  H.  C.  Keeble  Company  had 
made  advances  on  the  cotton  in  controversy. 

The  claim  of  the  Commercial  Bank  is  rested  n!kainly  on 
section  1178  of  the  Code  of  1886,  which  reads  as  follows  : 
"The  receipt  of  a  warehouseman,  on  which  the  words  'not 
negotiable'  are  not  plainly  written  or  stamped,  may  be 
transferred  by  the  indorsement  thereof,  and  any  person  to 
whom  the  same  is  transferred,  must  be  deemed  and  taken 
to  be  the  owner  of  the  property  therein  specified,  so  far  as 
to  give  validity  to  any  pledge,  lien,  or  transfer  made  or 
created  by  such  person."  This  section  of  the  Code  of  1886 
was  doubtless  taken  from  section  6  of  the  act  "To  prevent 
the  issue  of  false  receipts,"  &c.,  approved  February  28, 1881. 
Sess.  Acts,  1880-81,  p.  133.  The  rendering  of  the  statute  in 
the  Code  of  1886  is  not  a  literal  copy  of  the  original  statute. 
Possibly  it  was  the  intention  to  embody  the  same  idea.  As 
expressed  in  the  Code,  it  may  admit  of  question  whether  its 
language  is  broad  enough  to  place  the  first  indorsee  of  a 
warehouse  receipt  on  the  high  ground  claimed  for  him  in 
this  suit.  Literally,  that  statute  creates  the  presumption  of 
ownership  in  the  first  indorsee  so  far  only  as  to  give  validity 
to  any  pledge,  lien  or  transfer  made  or  created  "by  such 
person."  This  language,  if  interpreted  by  grammatical 
rules,  only  authorizes  the  person  to  whom  the  warehouse 
receipt  is  indorsed  to  pledge  or  transfer  it ;  and  only  up- 
holds the  binding  efficacy  of  such  pledge  or  transfer,  when 
made  bj  the  indorsee.  Thus  interpreted,  the  Commercial 
Bank  can  claim  no  benefit  or  advantage  under  that  statute, 
because  the  pledge  or  transfer  was  not  made  by  an  indorsee 
of  the  warehouse  receipts.  Possibly  the  original  statute, 
as  enacted  by  the  legislature,  is  susceptible  of  a  broader  in- 
terpretation. We  need  not,  however,  decide  this  question. 
We  prefer  to  place  our  decision  on  a  different  principle. 

Tt  will  be  remembered  that  in  the  indorsement  on  the 
note,  by  which  the  Keeble  Company  transferred  to  the  Com- 
mercial Bank  all  the  title  or  interest  the  latter  can  or 
does    assert    to    the   cotton,    is  the    following  language : 
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"which  cotton  has  been  advanced  upon  by  us  to  its  fuU 
value."  This  language  clearly  and  unmistakably  shows 
that  the  Keeble  Company  was  not  the  owner  of  the  cotton 
in  absolute  ri^ht,  but  tnat  they  only  claimed  to  have  ad- 
vanced upon  it  to  its  full  value.  This  was  notice  to  the 
bank  that  the  Keeble  Company  was  not  the  owner  of  the 
cotton,  but  that  it  asserted  a  lien  upon  it  by  virtue  of  ad- 
vances alleged  to  have  been  made  by  it  to  the  owner. 
And  this  notice  was  strengthened  by  the  recital  in  the  ware- 
house receipt  that  Lee  was  the  snipper  of  the  cotton.  If 
this  pertinent  information  had  been  followed  up,  the  Com- 
mercial Bank  could  not  have  failed  to  learn  tne  true  title 
and  statues  of  the  cotton.  Notice,  sufficient  to  put  one  on 
inquiry,  is  notice  of  all  that  such  inquiry  will  naturally 
lead  to.  This  leads  us  to  the  inevitable  conclusion  that 
the  bank,  in  receiving  the  transfer  of  warehouse  receipts,  re- 
ceived them  with  the  equivalent  of  notice  of  the  true  state 
of  the  account  between  the  owner  and  shipper  of  the  cotton 
and  the  Keeble  Company,  the  factor  for  its  sale.  From  this 
it  follows  that  the  bank  became  the  purchaser,  not  of  the 
cotton,  but  only  of  the  interest  and  claim  which  the  Keeble 
Company  owned  and  could  assert  Such  interest,  acquired 
with  such  notice,  is  in  no  sense  the  character  of  interest 
which  section  1178  of  the  Code  intends  to  secure  and 
protect  in  an  indorsee  of  a  warehouse  receipt.  It  rests 
not  upon  the  strength  of  the  indorsement  made,  but 
in  the  confidence  the  indorsee  entertains  in  the  assurance 
that  the  cotton  had  been  advanced  upon  to  its  full  value. 
The  transaction  does  not  fall  within  the  influence  of  the 
statute  invoked  in  its  support.  As  said  by  Mr.  Justice 
Bronson,  in  discussing  this  subject  in  a  leading  case,  ''It 
is  impossible  to  suppose  that  the  legislature  intended  a  fac- 
tor to  commit  a  fraud  upon  his  principal,  by  pledging  or  ob- 
taining advances  upon  the  goods  for  his  own  purposes, 
when  the  pledgee  or  person  making  the  advances  upon  the 
goods,  knew  that  he  was  not  dealing  with  the  true  owner." 
Steveiis  V.  Wilson,  6  Hill.  512  ;  s.  c,  3  Denio,  472 ;  Warner  v. 
Martin,  11  How.  209  ;  CoveU  v.  Hill,  6  N.  T.  374 ;  Cartwright 
V.  Welmerding,  24:  lif.Y.  521;  Dows  v.  (?r6enf,  24  N.  Y.  638 ; 
Hotoland  v.  Woodruff,  60  N.  Y.  73  ;  AUm  v.  St.  Louis  Bank, 
120  U.  S.  20 ;  Shaw  v.  B.  R.  Co.,  101  U.  S.  557. 

There  is  no  error  in  the  record. 

Affirmed. 

Haralson,  J.  not  sitting. 
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Ooldthi¥aite  v.  Ellison. 

BiU  in  Equity  to  have  Certain  Conveyances  by  Insolvent  Debtors 
declared  Parts  of  General  Assignment, 

1.  Breach  of  trust;  trustee  in  invitnm. — When  a  receiver,  duly  ap- 
pointed by  a  Chancery  Court,  makes  an  unauthorized  disposition  of 
tlie  trust  fund  confided  to  him  to  a  person  cognizant  of  the  breach  of 
it.  who  invests  the  money,  such  person  becomes  a  trustee  in  invitum 
of  such  fund,  and  if  the  money  can  be  traced  into  specific  property 
a  trust  will  attach  to  such  property. 

2.  Same;  participation  therein  does  not  create  a  lien  on  other  property. 
The  fact  that  a  partnership  firm  in  contracting  a  debt  with  a  re- 
ceiver, who  is  a  member  of  such  firm,  participates  in  a  breach  of 
trust  by  the  receiver,  does  not  fasten  a  lien  on  the  firm's  property 
for  the  payment  of  such  debt. 

3.  Mortgatfc  by  insolvent  partnership;  part  of  its  general  assignment. — 
A  partnership  that  has  borrowed  trust  funds  from  one  of  its  mem- 
bers, w^ho  was  the  receiver  in  a  chancery  cause,  without  giving  a 
mortgage  on  real  estate  as  required  by  order  of  court,  can  not,  on 
the  day  of  making  a  general  assignment  for  the  benefit  of  its  credit- 
ors, prefer  the  said  receiver,  by  giving  to  him  a  mortgage  on  a  part 
of  the  firm's  property,  although  in  pursuance  of  an  agreement  to 
give  such  mortgage,  alleged  to  have  been  entered  into  when  the 
loan  was  made ;  and  a  mortgage  given  under  such  circumstances 
will  be  construed  to  be  part  of  the  general  assignment. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

On  July  6,  1891,  Moses  Bros.,  who  at  that  time,  were  en- 
gaged in  the  banking  business  in  Montgomery,  being  in- 
solyent,  made  a  general  assignment  for  the  benefit  of  all 
their  creditors.  Among  their  creditors  was  H.  C.  Moses, 
(one  of  the  firm  of  Moses  Bros.),  as  receiver,  appointed  by 
the  Chancery  Court  of  Montgomery  county,  in  the  case  of 
PavR  V,  Knox.  To  H.  C.  Moses,  as  receiver,  Moses  Bros, 
owed  about  $17,000.00.  On  the  same  day,  July  6,  1891, 
Moses  Bros,  executed  to  the  said  H.  C.  Moses,  as  receiver, 
a  mortgage  on  certain  real  estate  to  secure  said  indebtedness 
to  him,  at  the  same  time  they  executed  the  general  assign- 
ment of  all  their  other  property  for  the  benefit  of  their 
creditors.  H.  S.  Ellison  and  others,  who  were  creditors  of 
Moses  Bros.,  filed  the  present  bill  in  the  Chancery  Court  of 
Montgomery  county  to  set  aside  the  alleged  preference  thus 
given  to  BL  C.  Moses,  as  receiver,  and  to  declare  the  mort- 
gage a  part  of  the  general  assignment.  H.  C.  Moses,  as  re- 
32 
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ceiver,  set  up  in  defense  of  said  suit,  by  plea,  that  he  had 
received  the  money  from  the  Chancery  Court  of  Mont- 
gomery county  with  instructions  to  lend  the  same,  secured  hy 
mortgages  on  real  estate ;  that  he  informed  the  said  Moses 
Bros,  of  this  instruction,  and  that  they  agreed  to  borrow 
the  said  money  from  him,  and  to  execute  to  him  a  mort- 
gage on  real  estate  to  secure  the  same,  but  they  failed  to  do 
so  until  the  morning  of  July  6,  1891,  when  they  executed 
the  mortgage  above  referred  to.  The  sufficiency  of  this  plea 
being  questioned,  the  Chancery  Court  held  it  sufficient;  and 
an  appeal  being  prosecuted  by  H.  S.  Ellison  and  others,  this 
court  neld  the  plea  insufficient;  and  also  declared  the  said 
mortgage  to  be  a  part  of  the  general  assignment  H.  C.  Moses 
then  resigned  his  position  as  receiver,  and  Robert  Goldth- 
waite, the  present  appellant,  was  appointed  in  his  stead. 
The  said  Goldthwaite  filed  a  new  plea  which  set  up  practi- 
cally the  same  defense  as  the  plea  of  Moses,  and  demurred 
to  tne  original  bill.  Said  Goldthwaite  also  filed  a  cross  bill. 
The  purpose  of  the  cross  bill  was,  first,  to  enforce  a6  a  legal 

S reference  the  mortgage  given  by  Moses  Bros,  to  H.  C. 
Loses,  as  receiver ;  and  failing  in  that,  second,  to  enforce 
a  lien  upon  all  of  the  property,  real  and  personal,  assigned 
by  Moses  Bros,  for  the  benefit  of  all  their  creditors.  The 
ground  of  the  cross  bill  was  that  the  funds  loaned  them  by 
H.  C.  Moses,  the  said  receiver,  were  trust  funds,  which  were 
received  by  said  Moses  Bros,  with  the  knowledge  of  their 
trust  character,  and  confused  by  them  with  their  own  prop- 
erty so  that  the  same  could  not  be  followed  or  identified. 
There  was  amotion  made  to  dismiss  the  cross  bill  for  the  want 
of  equity,  and  a  demurrer  was  also  interposed  thereto  as- 
signing the  want  of  equity  in  several  respects. 

On  the  submission  of  the  cause,  the  chancellor  overruled 
the  demurrer  to  the  original  bill ;  sustained  the  demurrer  to 
the  cross  bill,  and  also  the  motion  to  dismiss  the  same,  and  held 
the  plea  of  the  receiver  Goldthwaite  insufficient  The  present 
appeal  is  prosecuted  by  said  Goldthwaite,  and  this  decree 
of  the  chancellor  is  assigned  as  error.  All  the  other  facts 
of  the  case  are  substantially  the  same  as  they  were  when 
the  case  was  here  on  former  appeal,  reported  as  EUison  r. 
Moses,  in  95  Ala.  221. 

Semple  &  GuNTER,  and  H.  C.  Tompkins,  for  apyjellani— 
When  a  mortgage  is  given  in  fulfillment  of  a  promise  made 
for  a  consideration  passing  at  the  time  of  the  promise,  the 
mortgage,  though  not  executed  at  the  time,  is,  when  exe- 
cuted, the  same  as  if  made  at  the  time  of  the  promise,  so 
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far  as  the  parties  themselves  are  concerned.  Holt  v,  Bmir 
croft,  30  Ala.  193  ;  Ex  parte  Walker,  25  Ala.  81;  Carttvrighfs, 
Case,  114  Mass.  230;  Una  v.  Dodd,  39  N.  J.  Eq.  173;  Eikenberry 
V.  Edwards,  56  Am.  Bep.  360;  Carpenter  v.  McBride,'52 
Am.  Dec.  219 ;  Lathrop  v.  Bampion,  89  lb,  141 ;  Pom.  Eq., 
1046-7-8;  Ex  parte  Ford,  16  Q.  B.  D.  307;  Jones  on  Mort, 
§§  163-4;  Code,  §  3589;  Wilson  v.  Sheppard,  28  Ala.  623; 
Lee  V.  Lee,  77  Ala.  412  ;  Mosely  v.  Norman,  74  Ala.  425 ;  Vin- 
cent V.  State,  74  Ala.  282;  94  N.  T.  339-341.  A  contract  be- 
ing fnlly  executed  on  one  side,  it  is  to  be  regarded,  in 
equity,  as  having  been  executed  on  the  part  of  the  debtors 
upon  the  date  of  the  promise  which  called  for  immediate 
security. — 1  Story's  Eq.  Jur.,  §  64g;  Jacques  v.  Miller,  22 
Moak's  Rep.  728 ;  Paulding  v.  Sted  Co.,  94  N.  T.  334 

Horace  Stringfellow  and  Thos.  H.  Watts,  contra. — 1.  The 
agreement  of  Moses  Bros,  to  give  a  mortgage  to  H.  C. 
Moses,  as  receiver,  to  secure  his  loan  to  them,  was  insufficient 
to  prevent  the  mortgage  subsequently  executed  from  being 
made  a  part  of  the  general  assignment,  by  operation  of 
section  1737  of  the  Code. — Thompson  v.  Gordon,  t2  Ala.  455; 
Adams  v,  Johnston,  41  Miss.  258 ;  Jones  on  Mortgages,  §  163; 
Pomeroy  Eq.  Jur.,  §1235,  and  note  2;  Carr  v.  Passaic  Land, 
Improvement  &  Building  Co.,  22  N.  J.  Eq.  85;  Ellison  v. 
Moses,  95  Ala  221 ;  Rocliester  v.  Armour,  92  Ala.  432 ;  Hdt  v. 
Bancroft,  30  Ala.  125 ;  White  v.  Cotzhausen,  120  U.  S.  329 ; 
Wyeth  Hardware  Co.  v.  Standard  Imp.  Co.,  47  Ran.  423. 
2.  The  receiver  did  not  have  any  right,  claim  or  interest  to 
the  property  owned  by  Moses  Bros.,  and  could  not  fasten  a 
lien  upon  such  property  Jio  the  extent  of  the  amout  loaned 
them.  Phares  v.  Leachman,  20  Ala.  683 ;  Maury  v.  Mason, 
8  Porter.  211 ;  Goldsmith  v.  Stetson,  30  Ala.  164 ;  Stewart  v. 
Fry,  3  Ala.  578 ;  Martin  v.  Branch  Bank,  31  Ala.  115 ;  Case, 
Receiver  v.  Beauregard,  1  Woods  125 ;  Denton  v.  Davies  18 
Ves.  504 ;  Lee  v.  Lee,  55  Ala.  593  ;  s.  c.  67  Ala.  422 ;  Perry  on 
Trusts,  §§  841,  842;  Ex  parte  Jones,  77  Ala.  333 ;  Peters  v. 
Bain,  133  U.  S.  670 ;  Ellison  v.  Moses,  95  Ala.  221. 

STONE,  C.  J. — It  is  certainly  true  that  a  receiver  appointed 
by  the  Chancery  Court  is  charged  with  a  trust  that  is  very 
exacting  in  its  required  duties.  It  is  equally  true  that  the 
court  making  such  appointment  is  armed  with  large  powers 
to  compel  a  faithful  performance  of  the  duties  int^rusted  to 
him,  and  to  punish  any  dereliction  of  which  the  receiver 
may  be  guilty.  And  when  a  receiver  thus  appointed  makes 
an  unauthorized  disposition  of  the  trust  fund  confided  to 
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him,  to  a  person  cognizant  of  the  breach  of  duty,  such  per- 
son receives  the  fund  charged  with  the  trust,  and  constitutes 
himself  a  trustee  in  invitum  for  its  safe  return. — Lee  v.  Lee, 
58  Ala.  406.     We  need  not  decide  to  what  extent,  if  any,  the 

}>erson  to  whom  the  receiver  improperly  confideft  the  trust 
und,  thereby  places  himself  under  the  jurisdiction  and 
power  of  the  Chancery  Court.  He  is  not  the  constituted 
agent,  or  appointee  of  the  court,  and  does  not,  by  such  act, 
make  himself  a  party  to  the  suit.  It  would  seem  that  he  is 
beyond  the  reach  and  power  of  the  court  in  that  suit ;  for, 
as  a  rule,  courts  can  make  no  orders  which  affect  strangers 
to  the  litigation  before  them. 

Under  the  averments  of  the  bill  before  us,  and  of  the  plea 
filed  by  the  receiver,  there  was  a  clear  breach  of  trust  on 
the  part  of  the  first  receiver,  in  parting  with  the  money 
without  requiring  the  security  the  chancellor  ordered  him 
to  take,  and  he  thereby  exposed  himself  to  be  dealt  with 
personally. — Ex  parte  Walker,  25  Ala..  81;  Ex  parte  Hamilton, 
51  Ala.  66  ;  Ex  parte  John  Hardy,  68  Ala.  303.  In  addition, 
he  fastened  a  personal  liability  on  himself  to  account  for  the 
money;  and  the  borrowers,  if  chargeable  with  a  knowledge 
of  the  violated  duty,  incurred  a  similar  pecuniary  liability. 

Giving  to  the  averments  of  the  plea  their  broadest  extent, 
they  fail  to  show  that  by  the  acts,  conduct  and  declarations 
attending  the  loan  of  the  money,  the  receiver  acquired  any 
title  to,  interest  in,  or  lien  upon  the  lot  in  controversy,  or  in 
or  upon  any  other  real  estate  Moses  Brothers  then  owned. 
On  tiie  contrary,  they  show  that  their  title,  ownership  and 
disposing  power  over  their  realty,  and  over  every  part  of  it, 
remained  entirely  unchanged,  alike  at  law  and  in  equity, 
until  the  mortgage  was  executed  July  6,  1891.  Till  then, 
their  debt,  as  a  debt,  was  simply  a  promise  to  pay;  and  the 
fact  that  in  contracting  it  they  participated  in  a  breach  of 
trust,  did  not  so  change  its  nature  as  to  fasten  a  lien  on  their 
property  for  its  payment.  Till  then,  Moses  Brothers  re- 
tained tlie  absolute,  unqualified  power  of  disposition  over 
their  property,  and  every  part  of  it,  so  far  as  the  alleged 
agreement  or  understanding  could  affect  it.  Lien  is  never 
an  incident  of  a  contract,  or  money  liability,  unless  made  so 
by  the  terms  of  the  contract,  or  by  some  rule  of  law. — 13 
Amer.  &  Eng.  Encyc.  of  Law,  574-0.  We  do  not  think  the 
amended  plea  makes  any  material  change  in  the  legal 
bearings*  of  the  question. 

An  ingenious  and  exhaustive  argument  has  been  sub- 
mitted for  appellant:  It  certainly  shows  a  case  of  hardship, 
but  it  fails  to  conyince  us  that  there  was  power  in  any  court 
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to  compel  a  compliance  with  the  agreement  or  under- 
standing set  up  in  the  plea.  Had  the  money  been  traceable 
into  specific  property,  a  trust  would  have  attached  to  such 
property,  so  long  as  it  could  be  shown  that  the  title  to 
such  property  was  acquired  with  knowledge,  actual  or  con- 
structive, of  the  violated  trust.  This,  not  because  the  trust 
frew  out  of  the  chancellor's  appointment  of  the  receiver, 
t  would  rest  on  the  broad,  general,  equitable  doctrine,  that 
one  who  acquires  property  with  a  knowledge  that  trust  funds 
were  misapplied  in  its  acquisition,  thereby  constitutes  him- 
self a  trustee  in  invitum,  and  makes  the  fund  misapplied  a 
charge  on  the  property.  And  it  acquires  no  additional 
force  or  enlargement  of  its  scope,  from  the  fact  that  the  trust 
was  of  judicial  creation,  so  far  as  the  mere  right  to  trace 
the  money  is  concerned.  The  only  additional  power  the 
court  was  armed  with  in  the  present  case,  was  that  it  could 
deal  in  personam,  Bevond  that,  it  had  no  greater  power  to 
compel  the  giving  of  security,  than  if  the  loan  had  been 
made  by  an  agent  or  trustee  of  private  appointment,  under 
an  agreement  or  understanding,  such  as  is  alleged  in  this 
case.  It  is  too  indefinite  to  be  characterized  as  a  contract, 
and  specifically  enforced  as  such. 

We  consider  it  unnecessary  to  again  collate,  or  cite  the 
authorites.  That  was  carefully  doneton  the  former  hearing. 
EUismi  V.  Moses,  95  Ala.  221 ;  11  So.  Eep.  347.  The  question 
was  very  fuUv  considered  at  that  time,  was  much  discussed, 
and  the  conclusion  reached  was  the  unanimous  opinion  of 
the  court.  We  think  that  to  depart  from  it  would  seriously 
impair  the  benefits  of  a  wise  and  wholesome  statute,  and 
might  lead  to  results  we  should  strive  to  avoid.  We  adhere 
to  that  opinion.. 
Affirmed. 


Richmond    &    Danville   Kailroad    \^,  ^ 

Co.  V.  Greenwood.  'nirm\ 

{l2S    348| 

Action  by  Passenger  against  a  Railroad  Company,  fm"  Dama-      jiS  |^ 
ges  on  account  of  Personal  Injuries, 

1.  Liability  of  defendants  an  joint  tortfedHorA. — In  an  action  against  two 
or  more  defendants,  seeking  to  hold  them  liable  as  joint  tort  feasors, 
responsible  jointly  and  severally  for  the  resulting  injury,  the  wrong 
complained  of  must,  in  fact,  be  jointly  done  by  the  defendants,  or  if 
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contributed  to  by  each,  a  joint  purpose  must  be  imputable  to  each  of 
them. 

2.  Judgment  against  one  of  two  defendants,  when  sued  for  the  same  tort. 
Where,  in  an  action  for  injuries  against  two  railroad  companies,  the 
complaint  alleges  the  joint  and  several  liability  of  the  defendants  for 
the  result  of  their  separate  and  distinct,  but  concurring  and  co-acting 
negligence,  and  the  sufficiency  of  the  complaint  is  not  tested  by  de- 
murrer, but  both  the  defendants  plead  the  general  issue,  judgment 
may  be  properly  rendered  against  one  of  the  defendants  and  in  favor 
of  the  other. 

3.  Motion  to  require  plaintiff  to  submit  to  physical  examination  ;  must 
be  seasonably  made. — A  motion  to  require  the  plaintiff  to  submit  to  a 
physical  examination  must  be  seasonably  made ;  and  such  motion 
should  not  be  granted  if  the  result  would  be  an  unreasonable  post- 
ponement of  the  trial,  or  if  it  would  necessitate  the  plaintiff's  pre- 
sence in. Alabama,  when  it  appears  that  he  was  not  reasonably  equal 
to  the  journey  from  his  home  in  a  distant  State. 

4.  Struck  Jury. — When,  in  an  action  against  two  defendants,  each 
demands  a  struck  jury,  under  section  2752  of  the  Code,  they  are  not 
entitled  to  separate  panels ;  but  a  list  cont>aining  the  names  of  24 
jurors  in  attendance  upon  court  must  be  furnished  to  the  parties 
defendant. 

5.  Objection  to  answers  to  interrogatories. — When  depositions  of 
witnesses  are  taken  on  interrogatories,  and  no  objections  are  filed  to 
such  interrogatories,  objections  to  the  answers,  if  responsive,  come 
too  late  when  raised  during  the  trial,  and  are  properlv  overruled. 

6.  Punitive  damaaes. — In  an  action  against  two  railroad  companies 
for  injuries  caused  oy  a  collision,  at  a  point  where  the  two  roads  in- 
tersect, when  there  is  evidence  tending  to  show  that  the  speed  of  one 
of  the  trains  at  the  time  ©f  the  accident  was  30  or  40  miles  per  hour, 
that  such  train  was  not  brought  to  a  full  stop  near  the  crossing,  as 
required  by  statute,  never  slackened  its  speed  when  it  approached 
such  crossing,  and  that  the  engines  of  both  trains  were  in  plain  view 
when  the  rapidly  moving  engine  was  150  feet  away  from  the  crossing, 
it  is  open  to  the  jury  to  conclnde  that  there  was  wantonness,  wllfull- 
ness  and  reckless  indifference  to  probable  consequences  on  the  part 
of  the  engineer  on  such  engine,  and  the  question  of  punitive  damages 
is  properly  submitted  to  the  jury. 

7.  Same;  actual  knouledge  of  danger  not  necessary  to  recover  such 
damages.— it  an  engineer,  who  knows  the  location  of  the  crossing  of 
his  road  by  another  road,  and  that  the  physical  conformation  of  the 
locality  prevents  his  seeing  trains  on  the  other  road,  until  too  close 
to  prevent  a  collision,  unless  he  has  complied  with  the  statute  re- 
quiring all  trains  to  stop  within  100  feet  of  the  crossing, and  he  neglects 
to  stop  as  required  by  statute,  runs  his  train  upon  the  crossing  without 
even  slackening  its  speed  of  thirty  or  forty  miles  per  hour,  and  a  col- 
lision ensues,  he  is  guilty  of  such  wanton  and  reckless  conduct  as 
imposes  upon  the  railroad  the  liability  for  punitive  damages,  not- 
withstanding he  may  have  had  no  actual  knowledge  of  the  approach  of 
the  train  on  the  other  road. 

8.  Care  and  diligence  required  by  railroads  for  passeiigers. — The  law 
requires  of  all  railroad  companies,  and  their  employees,  engaged  in 
the  carriage  of  passengers,  the  highest  degree  of  care,  diligence  and 
skill  known  to  careful,  diligent  and  skillful  persons  engaged  in  such 
business. 

9.  Duty  of  trainmen  stopping  at  crossings. — Trainmen,  after  stopping 
for  a  crossing,  in  obedience  to  the  statute,  must,  before  proceeding, 
make  every  effort,  that  the  highest  degree  of  care,  skill  and  diligence 
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requires,  to  be  sure  the  way  is  clear  and  will  remain  so  long  enough 
for  the  passage  of  their  train  over  the  intersecting  road ;  and  this 
duty  is  not  performed,  when,  before  proceeding,  the  engineer  is  only 
''reasonably  sure  the  way  is  clear,"  or  has  simply  "endeavored,  in 
good  faith,  to  ascertain  whether  or  not  the  way  is  clear." 

10.  Trainjnen*s  right  to  assume  a  compliance  with  the  statute  by  the 
employees  of  an  intersecting  road. — A  charge  that  trainmen  on  one  road, 
who  have  complied  with  the  statute  in  approaching  a  crossing,  may 
assume  that  trainmen  on  the  intersecting  road  will  also  comply  there- 
with, is  not  objectionable,  as  ignoring  a  duty  which  might  have 
arisen  after  the  train  that  complied  with  the  statute  haa  started, 
when  given  in  connection  with  the  further  instruction,  that  the  train 
that  stopped  had  not  the  right  to  proceed  over  the  crossing  if  the 
circumstances  indicated  that  the  other  train  would  not  stop. 

11.  Charge  invasive  of  jury's  province  erroneous. — In  an  action 
against  two  intersecting  railroads  for  injuries  resulting  from  a  colli- 
sion of  trains  at  their  crossing,  the  alleged  negligence  being  con- 
troverted by  each,  a  charge  asked  by  one  of  the  defendants  that 
assumes  the  negligence  of  the  other,  and  submits  to  the  jury  only 
whether  such  negligence  was  the  proximate  cause  of  the  injury,  is 
erroneous,  as  invading  the  province  of  the  jury. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  was  an  action  brought  by  the  appellee,  J.  T.  Green- 
wood, against  the  appellant,  the  Richmond  &  Danville  Rail- 
road Company,  and  the  Savannah  &  Western  Railroad  Com- 
pany ;  and  sought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  while  a  pas- 
senger on  a  train  of  the  Richmond  &  Danville  Railroad 
Company,  by  reason  of  a  collision  between  two  trains  of  the 
two  defendants. 

The  pleadings  are  sufficiently  stated  in  the  opinion.  The 
undisputed  facts,  as  disclosed  by  the  bill  of  exceptions,  are 
as  follows :  On  December  24th,  1889,  the  plaintiff  was  a 
passenger  on  one  of  the  regular  passenger  trains  of  the 
Richmond  &  Danville  Railroad  Company,  going  from  Bir- 
mingham eastward  in  the  direction  of  Atlanta,  Ga.  When 
about  12  miles  east  of  Birmingham,  where  the  track  of  the 
Richmond  &  Danville  road  crosses  the  track  of  the  Savan- 
nah &  Western  road,  there  was  a  collision  between  the  pas- 
senger train,  on  which  the  plaintiff _was  riding,  and  a  freight 
train  on  the  Savannah  &  Western  Railroad.  Both  trains 
were  moving  forward  with  their  engines  in  front  of  them. 
The  tracks  crossed  each  other  at  this  point  at  an  acute  angle. 
The  Savannah  &  Western  train  was  coming  from  the  west 
towards  Birmingham.  The  engineer  of  the  passenger  train 
was  in  his  seat  on  the  right  of  the  engine,  the  fireman  was 
putting  coal  in  the  engine,  and  a  flagman,  who  had  gotten 
on  the  engine,  was  sitting  in  the  fireman's  seat.     Tne  en- 
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gineer  and  fireman  of  the  freight  engine  were  in  their 
proper  seats.  The  collision  occurred  in  the  day  time. 
There  was  an  embankment  on  the  west  or  north  side  of  the 
B.  &  D.  track  intervening  between  the  two  tracks  and  ob- 
structing the  view  to  some  extent.  This  embankment  was 
about  30  or  40  feet  high  at  a  distance  of  200  or  300  feet  up 
the  B.  &  D.  track,  and  gradually  declined  to  a  distance  of 
about  11  feet  high  as  it  approached  the  crossing.  There 
was  a  stop-post  within  a  few  feet  of  the  B.  &  D.  track,  and 
about  100  or  more  feet  from  the  crossing,  to  indicate  where 
trains  should  stop  on  approaching  said  crossing.  There 
was  a  similar  stop-post  near  the  S.  &  W.  track,  about  75  or 
80  feet  from  the  crossing.  No  person  on  the  B  &  D.  engine 
actually  saw  or  heard  the  approaching  8.  &  W.  train,  until 
after  the  latter  train  had  approached  so  near  the  track  of 
the  B.  &  D.  railroad  that  the  said  B.  &  D.  engine  could  not 
be  stopped  by  the  use  of  all  possible  means  for  that  pur- 
pose. 

The  testimony  for  the  plaintiff  tended  to  show  that  the 
engineer  on  the  B.  &  D.  train  had  blown  the  whistle  for  the 
crossing,  but  did  not  come  to  a  stop,  or  slacken  the  speed 
of  the  train,  which  was  running  at  the  rate  of  35  or  40  miles 
per  hour.  The  testimony  for  the  defendant  was  in  direct 
conflict  with  this  portion  of  the  plaintiff's  evidence,  and 
tended  to  show  that  the  engineer  did  stop  for  the  crossing, 
after  blowing  his  whistle  therefor,  and  that  the  speed  of  the 
train  did  not  exceed  10  or  12  miles  per  hour. 

The  plaintiff  was  a  resident  of  Greenville,  in  Hunt  county, 
Texas,  and  was  not  present  at  the  trial,  but  his  testimony 
was  taken  by  deposition.  The  other  tendencies  of  the  evi- 
dence are  sufficiently  shown  in  the  opinion. 

The  trial  of  the  cause  was  begun  for  February  5th,  1892. 
On  January  28th,  1892  the  B.  &  D.  B.  B.  Co.  entered  on  the 
motion  docket  a  motion  "to  grant  an  order  directing  and  re- 
quiring the  plaintiff  in  this  case  to  appear  in  person  at  the 
trial  of  the  case,  and  to  submit  his  person  to  a  physical  ex- 
amination by  medical  experts  to  be  nominated  by  the  court, 
or  selected  by  the  parties  or  their  attorneys."  T^he  grounds 
of  the  motion  were,  that  the  plaintiff  was  a  resident  citizen 
of  Texas  and  sues  to  recover  a  large  sum  of  money  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  while 
on  the  defendant's  train ;  that  he  claims  to  have  sustained 
permanent  injuries  in  his  head,  spine,  back  and  limbs,  in- 
ternal organs  and  nervous  system  ;  and  that  he  has  taken 
steps  to  have  his  own  deposition  taken,  and  the  depositions 
of  a  large  number  of  witnesses  who  reside  in  Georgia  and 
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Texas,  so  that  defendants  will  be  deprived  of  the  opportu- 
nity to  examine  plaintiff  and  hi^  witnesses  face  to  face,  and 
"win  not  be  able  to  view  or  to  exhibit  to  the  jury  the  person 
of  the  plaintiff,  so  as  to  determine,  with  any  degree  of  cer- 
tainty, the  truth  or  falsity  of  plaintiff's  claim  of  permanent 
injury,  or  the  truth  or  falsity  of  the  testimony  of  plaintiff 
or  his  witnesses,"  and  hence  if  the  plaintiff  does  not  appear 
at  the  trial  in  person  gross  injustice  may  be  done  to  the  de- 
fendant. In  support  of  this  motion  the  defendant,  theBich- 
mond  &  Danville  Bailroad  Company,  in  open  court,  offered 
to  defray  all  the  necessary  and  actual  expenses  arising  from 
the  granting  of  said  motiou.  On  the  hearing  of  said  motion 
the  court  overruled  the  same,  and  the  said  defendant  duly 
excepted. 

When  the  cause  was  called  for  trial,  one  of  the  regular 
juries  being  in  the  jury  box,  each  of  the  defendants,  separ- 
ately and  severally,  demanded  the  right  to  have  a  struck 
jury,  as  provided  by  section  2752  of  the  Code  of  1886. 
There  were  24  regular  jurors  in  attendance  upon  court  The 
sheriff  furnished  each  of  the  defendants  a  list  of  the  24  ju- 
rors in  attendance,  and  thereupon  each  of  the  defendants 
separately  demanded  that  six  more  jurors  be  empanelled 
and  added  to  the  24  jurors,  from  which  to  secure  a  struck 
jury.  The  court  refused  the  demand  to  add  the  six  jurors, 
and  the  defendants  then  and  there  separately  excepted. 
Each  defendant  then  separately  objected  to  strike  from  the 
list  of  24  jurors  so  furnished,  and  assigned  as  its  reason 
therefor,  "that  it  was  impracticable  for  each  separate  de- 
fendant to  strike  six  men  from  said  list  of  24 

It  is  not  deemed  necessary  to  set  out  in  detail  all  the  rul- 
ings upon  the  evidence,  since,  as  is  stated  in  the  opinion, 
they  are  not  urged  as  grounds  of  reversal  by  counsel. 

The  Bichmond  &  Danville  Bailroad  Company  separately 
excepted  to  the  italicized  portions  of  the  following  excerpts 
from  the  court's  general  oral  charge :  1.  "Now  you  will 
notice,  gentlemen  of  the  jury,  that  there  are  two  defendants 
here,  and  the  plaintiff  claims  that  both  of  them  are  liable, 
but  if  both  of  them  are  guilty  of  negligence,  as  I  shall  ex- 
plain to  you,  then  both  oi  them  are  liable.  If  one  was  guilty 
of  negligence  and  the  other  ivas  not,  then  the  company  that  is 
guilty  of  ^legligence  is  liable,  and  the  other  is  not.''  2,  "When 
the  tracks  of  two  railroad  companies  cross  each  other,  the 
engineers  and  conductors  must  cause  their  trains  to  come  to 
a  full  stop  within  100  feet  of  said  crossing,  and  not  proceed 
until  they  know  the  way  to  be  clear;  trains  on  the  railroad 
having  the  older  right  of  way  being  entitled  to  cross  first. 
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Now  you  will  see  from   that,  that  if  both  roads  had  observed 
these  precautions^  it  would  be  impossible  for  any  collision  to  oc- 
cur; ea^h  one  coming  up  to  toithin  100  feet  of  the  crossing  tvould 
stop  and  see  that  the  loay  was  clear  and  then  proceed,  it  wo\M 
be  impossible  for  them  to  collide  al  the  crossing.     It  would  not  be 
impossiMe,  hotoever,  for  a  collision  to  occur  when  one  road  ob- 
serves these  precautions  and  the  other  road  does  not     The  man- 
aggers^  engineers  and  conductors  of  trains  are  not  required  to  do 
impossible  things.      What  they  are  required  to  do  is  to  exercise 
that  reasonable  degree  of  care  thai  men  in  their  situations^  pru- 
dently conducting  railroads  and  gooemed  by  this  statute,  icovld 
conduct  themselves  wider  tlie  circumstances.     For  instance^  if 
one  train  comes  up  to  a  point  which  is  within  100  feet  of  the 
crossing  and  observes  these  precautions,  and  sees  whether*  or  wt 
the  way  is  clear ,  and  there  is  no  train  in  such  distance,  a)ul  if 
it  tlien  proceeds  along  after  having  stopped,  and  another  train 
should  come  rushing  along,  not  having  observed  these  precautions, 
and  going  so   swiftly,  or  perhaps  around  a  curve,  so  thai  its 
approach    could    not    have   been    seen    by     this   first    train, 
and  a  collision  occurred,  why  then,  you  see  that  the  first  train 
has    been    guilty     of    no    negligence,     because     it    exercised 
all  the  care  that  it  could  have  e^xercised.     They  stopped  and  saw 
that  the  way   tvas   dear,  and    the  negligence  ivovld  be  on  the 
other  train,  that  did  not  observe  these  precautions,  havingcaused 
the  collision.     Now  one  road  has  a  right  to  suppose  in  its  con- 
duct that  another  road  is  going  to  observe  the  proper  precau- 
tions. So  then  I  mention  that  to  you  to  show  you  that  one  road 
may  be  liable  and  another  mny   not  be  liable''     3.     "You  will 
consider,  whether  or  not  either  of  the  roads  were  guilty  of 
any  negligence.     If  neither  of  them  were  guilty  of  any  neg- 
ligence, why  then  there  could  be  no  recovery.     If  me  of 
them  was  guUty  of  negligence,  and  the  other  tvas  not,  why  then 
tliere  should    be  no    recovery  against    tlie  one  thai  was  not 
guilty  of  the  negligence''     4     "^  both  roads  were  guilty  ofneq- 
tegenoe  that'  cordribuled  to  the  plaintiff's  injury,  then  there  should 
be  but  one  verdictby  you  against  both  of  the  roads."  5.  "Ifyoube- 
lievethaltheplaintiff isenlitledto compensatory  damages, thenyou 
are  to  consider  whether  or  not  you  tvill  give  him  what  is  cmed 
vindictive  damages,  or  punitive  damages,  which  means  punish-- 
ment  against  the  one  they  are  imposed  upon — are  assessed  for 
that  purpose.     They  are  in  the  nature  of  a  punishment"    6. 
"Now  ii  simple  negligence  is  proven  and  only  simple  negli- 
gence is  proven,  then  the  damages  could  only  be  compensa- 
tory, but  if  loiUful  neglect,  or  gross  neglect  is  proven,  then  it  is 
left  to  your  judgment  and  discretion  to  say  whether  (yr  not  you 
will  inflict  punitive  damages,  that  is  damages  to  punish  the  d^end- 
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ant  or  defendants  for  the  vnUfut  disregard  of  ike  safety  of  other 
peopled 

The  Bichmond  and  Danville  Bailroad  Company  requested 
the  court  give  the  following  written  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of  them  as  asked.  (1.) 
''There  is  no  evidence  in  the  case  that  the  defendant,  the 
Richmond  &  Danville  Railroad  Company,  or  its  servants, 
were  guilty  of  any  wanton,  reckless  or  intentional  wrong,  by 
which  injury  was  inflicted  upon  the  plaintiff."  (2.)  "  If  the 
jury  believe  the  evidence  they  must  find  for  the  defendant" 
(3.)  "If  you  believe  the  evidence  in  the  case  you  can  not 
assess  any  punitive  damages  against  the  defendant,  the 
Richmond  &  Danville  Railroad  Company."  (5.)  "The  ex- 
pression used  in  the  statute  relative  to  the  duty  of  an  en- 
gineer at  a  railroad  crossing,  that  he  must  not  proceed  *un  • 
til  he  knows  the  way  to  be  clear,'  does  not  mean  that  the 
engineer,  in  all  cases,  must  know  the  way  to  be  clear  with 
absolute  certainty.  It  only  means  that  the  engineer  must 
be  reasonably  sure  that  the  way  is  clear ;  that  is,  when  the 
fact  and  circumstances,  existing  at  the  time  and  within  his 
knowledge,  are  such  as  would  reasonably  induce  a  prudent 
person,  in  like  situation,  to  pioceed  over  the  crossing."  (6.) 
"The  waj  over  a  railroad  crossing  is  clear,  within  the  mean- 
ing of  this  statute,  if  there  is  no  obstruction  on  the  crossing, 
or  within  actual  sight  or  hearing  of  the  engineer,  before  he 
proceeds  to  cross,  if  he  has  stopped  the  engine  and  attached 
train  within  one  hundred  feet  of  the  crossing,  and  en- 
deavored, in  good  faith,  to  ascertain  whether  or  not  the  way 
is  clear."  (o.)  "  The  defendant's  engineer  must  have 
known  that  a  train  on  the  other  defendant's  road  was  ap- 
proaching the  crossing,  otherwise  he  would  not  be  guilty  of 
wanton  or  reckless  misconduct"  (9.)  "  Unless  the  defend- 
ant's en^neer  had  actual  knowledge  of  the  impending  peril, 
of  a  collision  at  the  crossing,  he  would  not  be  guilty  of  such 
recklessness  as  would  justify  the  imposition   of   punitive 


The  court,  at  the  request  of  the  Savannah  &  Western  Rail- 
road Company,  gave,  among  others,  the  following  written 
charges  to  the  jury :  (5. )  "If  the  jury  shall  find  from  the  evi- 
dence that  the  ISavannan&  Western  train,  or  those  in  charge  of 
it,  were  guilty  of  an  unintentional  omission  of  duty,  or  of  sim- 

Sle  negligence  merely,  you  can  not  find  a  verdict  against  itun- 
er  the  first  and  second  counts  of  the  complaint"  (II.)  "  If 
the  jury  shall  find  that  the  proximate  cause  of  the  plaintiff's 
injury  was  the  negligence  of  the  Richmond  &  Danville  Com- 
pany, this  is  a  circumstance  for  the  jury  to  consider  in  de- 
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termining  whether  the  Savannah  <fe  Western  Company  was 
guilty  of  any  negligence  at  all  at  the  time  of  the  collision." 
To  the  giving  of  each  of  saii  charges  the  Kichmond  & 
Danville  Bailroad  Company  separately  excepted. 

Upon  the  jury  returninga  verdict  in  favor  of  the  plaintiff 
against  the  Bichmond  &  Danville  Bailroad  Company,  as- 
sessing the  plaintiffs  damages  at  $5,000,  the  Bichmond  & 
Danville  Bailroad  Company  moved  the  court  to  give  judg- 
ment in  its  favor,  notwithstanding  the  verdict  of  the  jury, 
on  the  grounds,  that  the  cause  of  action,  as  stated  in  the 
complaint,  was  based  on  the  joint  wrong  of  both  of  the  de- 
fendants, and  that  the  verdict  of  the  jury  is  in  favor  of  the  plain- 
tiflf  and  against  the  Bichmond  &  Danville  Bailroad  Company, 
and  "is,  therefore,  tantamount  to,  and  operates  as,  an  acquittal 
to  the  defendant,  the  Savannah  &  Western  Bailroad  Com- 
pany ;  that  said  finding  and  verdict  is  inconsistent  with,  and 
repugnant  to,  the  averments  of  the  complaint,  and  that, 
therefore,  no  judgment  against  the  Bichmond  &  Danville 
Bailroad  Company  can  be  founded  upon  it."  Upon  the 
hearing  of  this  motion  the  court  overruled  it,  and  the  Bich- 
mond &  Danville  Bailroad  Company  excepted  to  this  ruling. 

The  present  appeal  is  prosecuted  by  the  Ilichmond  &  Dan- 
ville Bailroad  Company,  and  the  assignments  of  error  cover 
the  various  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

James  Weathebly,  for  appellant — (1.)  The  motion  made 
by  the  defendant  for  a  physical  examination  of  the  plain- 
tiff's person  should  have  been  granted. — A,  G,  S.  B.  li,  Co. 
17.  Hill,  90  Ala.  71 ;  30  Cen.  Law  Jour.  442 ;  Aymonyjnous,  35 
Ala.  2z6;  Neivell  v.  NeivM,  9  Paige  Ch.  25.  (2.)  The  por- 
tions of  the  oral  charge  of  the  court  to  the  jury,  to  which 
exceptions  were  reserved,  were  erroneous. — Tanners  Case, 
60  Ala.  61;  R.  R.  Co.  v.  Blanton,  84  Ala.  157;  R.  B.^  Co,  v. 
Hua/ieSy  87  Ala.  615.  (3.)  Mere  nejjligence  in  not  stopping 
within  one  hundred  feet  of  the  crossing,  or  in  not  ascertain- 
ing if  the  way  was  clear,  is  not  sufficient  to  authorize  a  re- 
covery of  punitive  damages. — R,  R.  Co,  v.  Lee,  92  Ala.  262. 
(4)  The  general  affirmative  charge  requested  by  the  Bich- 
mond &  Danville  Bailroad  Company  should  have  been 
given,  upon  the  theory  that  the  two  railroad  companies 
could  not  be  held  jointly  and  severally  liable  in  this  suit — 
Dyer  v.  Hutchins,  87  Tenn.  198 ;  Trowbridge  v,  Forepaugh^ 
14  Minn.  133 ;  Smith  v.  Smith,  19  Wis.  103.  (5.)  Charge  5 
requested  by  the  appellant  should  have  been  given.     Sec- 

YOL.  xoix. 
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tion  1145  of  the  Code  of  1886  does  not  require  or  exact  the 
impossible. — R.  R.  Co.  v.  Hughes,  87  Ala.  615. 

Dickinson  &  Kerr,  contra, — (1.)  The  court  did  not  err  in 
overrulinj^  the  defendant's  motions  for  a  physical  examina- 
tion of  the  plaintiff's  person.  Plaintiff  s  deposition  bad 
been  taken  without  objection  by  the  defendant,  and  the 
short  time  from  the  date  of  the  motion  to  the  time  of  the 
trial  made  it  impracticable. —  TumviJce  Co,  v.  Bailey,  37  Ohio 
104;  Schroeder  v,  R.  R.  Co,,  47  Iowa  375.  (2.)  The  court 
properly  refused  to  allow  each  of  the  defendants  a  separate 
panel  for  a  struck  jury. — R,  R,  Co,  v,  Thompson,  77  Ala.  448. 
(3.)  The  question  of  punitive  damages  was  properly  sub- 
mitted to  the  jury. — Phil,  (it  Reading  R,  R,  Co,  v,  Derby,  14 
How.  (U.  8.)  468 ;  S,  &  N.  R,  R,  Co,  v,  McLendon,  63  Ala.  266 ; 
M.  rf  C,  R.  R,  Co,  v,  Aslcetv,  92  AJa.  5;  7  So.  Kep.  823;  M,  dt 
E,  R,  R.  Co,  V,  Mallette,  92  Ala.  209 ;  9  So.  Eep.  363 ;  Bir,  Un, 
Rtvy,  Co.  V,  Hale,  90  Ala.  8;  8  So.  Bep.  143.  (4.) 
(charges  5,  6,  8  and  9,  requested  by  the  appellant  were  prop- 
erly refused.— i?.  R,  Co,  v,  «/acofc«,' 92  Ala.  187.    (5.)   Charges 

5  and  11,  given  at  the  request  of  the  Savannah  &  Western 
Bailroad  Company  were  free  from  error.  Smith  v,  Collins, 
94  Ala.  394. 

ItfcCLELLAN,  J. — This  is  an  action  by  Greenwood 
against  the  Richmond  &  Danville  Railroad  Company  and 
the  Savannah  <t  Western  Railroad  Company,  sounding  in 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  in  a  collision  between  trains  of  the  respec- 
tive railway  companies  at  a  crossing  of  their  respective 
tracks.  The  complaint  contains  three  counts.  The  first 
and  second  aver  that  the  collision  was  the  result  of  negli- 
gence and  wantonness,  and  the  third  counts  on  simple  negli- 
gence. Each  of  the  three  counts  ascribes  the  injury  complained 
of  to  the  concurring  tvrong  of  both  defendants.  Thus  :  The 
first  count  avers  that  the  engine  and  train  on  the  Richmond 

6  Danville  road  belonged  to  and  were  in  charge  of  and  be- 
ing operated  by  servants  of  that  company ;  that  the 
engine  and  train  on  the  Savannah  &  Western  road 
belonged  to  and  were  in  charge  of,  and  being  operated 
by  servants  of  that  company,  and  that  these  servants 
"carelessly,  negligentlv  and  wantonly  ran  the  said  engines 
and  trains  so  under  their  charge,  respectively,  as  afore- 
said, into  and  against  each  other  upon  or  near  said 
crossing,  and  plaintiff  was  thereby,  then  and  there  thrown 
down  and  maimed,  crushed  and  bruised,"  &c.,  Ac,  &c.    The 
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second  count  particularizes  the  negligence  charged  against 
the  servants  of  the  two  defendants,  averring  it  to  have  con- 
sisted on  the  part  of  the  employees  on  each  train,  in  a  failure 
to  sound  the  whistle  and  come  to  a  full  stop  within  one 
hundred  feet  of  the  track  of  the  other  road,  and  in  their 
proceeding  to  attempt  the  crossing  without  knowing  the 
way  was  clear,  and  then  continues :  "and  by  reason  of  said 
negligence  on  the  part  of  said  defendants  the  said  engines 
and  trains  then  and  there  collided  with  each  other,  upon  or 
near  said  crossing  and  plaintiff  was  then  and  there  tnrown 
violently  down  and  maimed,  bruised  and  otherwise  injured," 
&c.  And  the  third  count  is  substantially  the  first  with  the 
allegation  of  wantonness  omitted ;  it  avers  that  the  injury 
complained  of  was  caused  by  the  negligence  of  the  servants 
of  both  defendants. 

It  is  to  be  observed  that,  the  complaint  in  each  of  its 
counts  relies  upon  and  seeks  to  recover  on  account  of  the 
separate  and  distinct  wrongs  of  the  defendants  respectively : 
it  seeks  to  enforce  a  joint  liability  for  acts  which  were  not 
joint  in  themselves  nor  bound  together  by  the  tie  of  a  com- 
mon purpose.  It  is  a  very  general,  if  not  in  principle  an  uni- 
versal, rule  that  this  cannot  be  done  :  the  wrong  done  must 
be  jointly  done  in  fact  by  the  defendants,  or  if  contributed 
to  by  each,  a  joint  purpose  must  be  imputable  to  them  be- 
fore they  can  be  said  to  be  joint  tort  feasors,  and  responsi- 
ble jointly  and  severally  for  the  resulting  injury  as  all  joint 
tort  feasors  are.  It  will  not  suffice,  as  a  general  proposition 
at  least,  that  the  separate  wrongful  acts  or  omissions  of  two 
persons,  having  no  connection  with  each  other,  the  motive 
of  each  being  foreign  to  that  of  the  other,  have  in  their  un- 
intended coalescence  and  coraction  produced  an  injury : 
joint  and  several  liability  cannot  ordinarily  be  affirmed  upon 
such  a  state  of  case.  An  exception  to  this  gem^ral  doctrine 
was  virtually  declared  by  the  court  of  appeals  of  New  York 
in  the  case  of  Cdgrove  v.  The  Neto  York  &  New  Haven  R, 
B.  Co,  and  The  Neiv  York  dt  Harlem  R.  R.  Co,,  20  N.  T. 
492,  where  it  was  held,  Denio,  J.  dissenting,  that  a  passen- 
ger injured  by  a  collision  resulting  from  the  separate  but 
concurrent  negligence  of  two  railroad  companies,  may  main- 
tain a  joint  action  against  both.  This  case  has  been  follow- 
ed several  times  in  New  York  and  by  one  or  two  cases  in 
other  States.  See  note  to  Colgrove's  Vase,  75  Am.  Dec.  .419. 
And  its  doctrine  in  a  modified  form  is  embodied  in  the  text 
of  the  Am.  &  Eng.  Encyc.  of  Law,  in  this  language  :  "Tort 
feasors  cannot  be  sued  jointly  unless  the  tort  nas  been  com-: 
m  it  ted  by  their  joint  act,  or  they  are  jointly  guilty  of  thQ 
Vol.  xcix. 
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negligence  or  breach  of  duty  causing  the  injury."    Vol.  17, 

{>.  602.  The  soundness  of  this  exception  to  the  general  rule, 
or  such  it  must  be  regarded,  has  been  directly  questioned, 
and  is  open  to  doubt — Lull  v.  F.  &  W.  Imp.  Co,,  19  Wis. 
100;  Trowbridge  v.  Forepaugh,  14  ])£inn.  133;  Larkins  & 
Moore  v.  Ecktvurzel,  42  Ala.  322  ;  Powell  v.  Thompson^  80  Ala. 
51.  Whether  sound  or  not,  however,  we  need  not  decide  in 
this  case.  The  complaint  here  alleges  a  joint  and  several 
liabiltj  of  these  detendants  for  the  result  of  their  separate 
and  distinct  but  concurring  and  co-acting  negligence.  Its 
sufficiency  was  not  tested  by  demurrer  ;  but  both  defendants 
pleaded  the  general  issue,  thereby  admitting  its  adequacy 
as  a  charge  of  joint  tort  against  them,  confessing,  in  other 
words,  that  if  the  separate  negligence  and  the  injury  charged 
were  proved  they  were  jointly  answerable  in  damages  ;  and 
if  jointly  liable  upon  proof  against  each,  it  follows  tnere  was 
also  a  several  liability  resting  on  that  one,  if  only  one,, 
against  which  the  charge  was  established.  The  court  there* 
fore  properly,  on  this  state  of  the  pleadings,  allowed  the 
jury  to  acquit  one  defendant  and  bring  in  a  verdict  against 
the  other ;  and  hence,  of  course,  there  was  no  error  in  over- 
ruling the  motion  of  the  [Richmond  &  Danville  Company 
for  judgment  in  its  favor  non  obstante  veridicto. 

We  shall  not  disturb  the  trial  court's  action  on  the  mo- 
tion to  require  the  plaintiff  to  submit  to  a  physical  exam- 
ination of  his  person.  Under  the  circumstances  the  mo- 
tion was  not  seasonably  made  ;  and  to  have  granted  it  would 
probably  have  been  to  have  postponed  the  trial  when  it 
might  as  well  have  been  brought  lorward  sufficiently  early 
for  this  result  to  have  been  avoided,  liioreover,  it  should 
not  have  been  granted  at  all,  if  it  would  have  necessitated 
the  plaintiff's  presence  in  Alabama  and  it  appeared  that  he 
was  not  reasonably  equal  to  the  journey  from  his  home  in 
Texas. 

There  was  no  error  in  the  refusal  of  the  court  to  allow 
separate  panels  from  which  to  make  up  the  struck  jury 
demanded. — Montgomery  dk  Eu/avla  B.R.  Co.  v.  Thompson,  77 
Ala.  448. 

In  support  of  the  trial  court's  action  in  overruling  defen- 
dant's motion  to  exclude  certain  answers  of  plaintiff's  wit- 
nesses to  interrogatories  propounded  to  them  by  the  plain- 
tiff, it  will  suffice  to  say  that  the  answers  were  responsive  to 
the  interrogatories,  and  no  objections  to  the  latter  were 
ever  interposed  by  the  defendants. — Louisville  dk  Nashville  B. 
R,  Co.  V.  HaU,  91  Ala.  112, 119. 

Moreover,  none  of  the  assignments  of  error  addressed  to 
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the  rulings  below  on  the  admission  of  testimony  are  insisted 
on  in  argument ;  and  we  will  not  farther  discuss  those 
rulings. 

There  was  evidence  which  afforded  ground  for  an  inference 
of  wantonness,  or  reckless  indifference  to  consequences,  in 
the  conduct  of  the  engineer  in  charge  of  the  Kichmond  «fe  Dan- 
ville train.  Without  stating  the  testimony  in  full  on  this 
point,  it  will  be  sufficient  to  recall  that  of  passengers  on  that 
train  to  the  eflfect,  or  tending  to  show,  that  it's  speed  when 
approaching  the  crossing  was  from  thirty  to  forty  miles  per 
hour,  that  it  was  not  only  not  brought  to  a  full  stop  near  the 
crossing,  as  required  by  the  statute,  but  that  to  the  contrary, 
its  speed  was  not  at  all  slackened  in  its  approach  thereto ;  and 
of  the  engineer  and  fireman  on  the  Savannah  &  Western  train, 
that  the  engines  were  in  plain  view  of  each  other,  when 
that  of  the  latter  train  was  about  to  go  on  the  crossing, 
and  that  of  the  Richmond  <fe  Danville  was  one  hundred  and 
fifty  feet  away.  If  this  testimony  was  true,  and  its  truth  was 
a  question  ifor  the  jury,  the  inference  is  readily,  if  not 
obviously,  deducible  that  the  Richmond  &  Danville  engi- 
neer took  the  desperate  chance  either  of  passing  the  crossing 
before  the  immediately  approaching  engine  on  the  other 
road  reached  it,  or,  if  that  engine  was  already  there,  the 
equally  desperate  chance  of  its  being  backed  off  before  his 
engine  reached  the  crossing.  In  either  event,  assuming  the 
Richmond  A:  Danville  engineer  to  have  been  a  sane  man,  the 
conclusion  that  he  must  have  then  had  in  his  mind  the  proba- 
ble consequences  of  his  wrongful  omission  to  make  any  effort 
to  stop  or  to  slacken  the  speed  of  his  train  is  certain  ami 
inevitable.  If  the  jury  reached  this  conclusion,  as  uponth^ 
evidence  it  was  open  to  them  to  do,  the  case  involved  every 
element  of  that  wantonness,  willfulness  or  reckless  indiffer- 
ence to  probable  results  necessary  to  the  imposition  of  puni- 
tive damages.  The  court's  charge  ex  mero  mofu  on  this  part 
of  the  case,  and  its  refusal  to  give  charges  I  and  3  requested 
by  the  Richmond  and  Danville  Company,  were  free  from 
error. 

On  the  other  hand,  there  was  evidence  going  to  show  that 
the  engineer  did  not  hiow  the  Savannah  &  Western  train 
was  upon  or  approaching  the  crossing  and  had  not  actual 
Icnoidedge  of  the  impending  peril  of  a  collision  in  time  to 
avert  it  bj^  a  resort  to  all  possible  preventive  effort  And 
the  question  raised  by  the  trial  court's  refusal  to  give 
charges  8  and  9  requested  for  the  Richmond  &  Danville 
Company  is  whether,  if  this  evidence  be  true,  its  engineer 
could  be  guilty  of  wantonness,  or  the  like.     It  was  settled 

Vol.  xcix. 
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in  Lee's  Case  and  again  in  Webb's  Case  that  the  knowledge  of 
danger  upon  which,  in  connection  with  the  absence  of  sub- 
sequent diligence  to  avoid  its  consequences,  a  charge  of 
wantonness  might  be  sustained,  need  not  be  that  which  is 
presently  acquired  through  the  physical  senses ;  the  party 
charged  need  not  on  the  particular  occasion  see  or  hear,  or 
through  other  sense  become  advised  of  the  actual  presence 
of  every  element  necessary  to  constitute  the  danger  that 
really  exists.  If,  as  was  in  affect  declared  in  those  cases, 
he  knows  of  a  crossing  where  people  are  wont  to  be  in  such 
numbers  and  with  sucn  fr^uency,  a  fact  also  known  to  him, 
as  that  to  run  a  train  along  there  with  such  great  speed  as 
not  to  be  readily  controlled  and  which  might  not  admit  of 
the  escape  of  persons  crossing  the  track,  his  conduct,  he 
having  in  mind  that  he  was  approaching  such  a  place,  would 
authorize  the  imputation  of  wantonness,  willfulness  or 
reckless  indifference  to  consequences,  though  in  point  of  ac- 
tual fact  he  did  not  in  the  particular  instance  know  of  the 
presence  of  persons  in  exposed  positions. — Go,  Pac  Rwy.  Co, 
V,  Lee,  92  Ala.  262 ;  L.  d  N.  R  It.  Co,  v,  Webb,  97  Ala.  308. 
Tendencies  of  the  evidence  in  the  case  at  bar  bring  it,  in 
our  opinion,  within  the  doctrine  just  stated.  The  engineer 
knew  the  location  of  the  crossing ;  he  knew  that  he  was  ap- 
proaching it,  for,  according  to  all  the  evidence,  he  sounded 
the  whistle  of  the  locomotive  with  reference  to  it;  he  knew 
that  trains  on  the  other  road  were  liable  at  any  time  to  be 
on  the  crossing  and  unable  to  pass  clear  of  it  after  the  two 
trains  were  in  view  of  each  other,  or  might  at  any  time  be 
approaching  the  crossing  without  the  ability  to  stop  short  of 
it  after  seeing  a  train  rapidly  approaching  it  on  nis  road, 
and  that  such  other  trains  had  the  same  right  as  his  to  ap- 
proach and  be  on  the  crossing.  He  was  advised  by  the 
statutory  rule,  of  which  he  was  presently  aware,  of  thfe  ex- 
ceeding ^reat  danger  of  rushing  headlong  onto  the  crossing 
in  violation  of  it,  and  a  visible  sign  was  there  to  admonish  him 
of  the  point  beyond  which  in  every  instance  it  was  unsafe  for 
him  to  go  without  stopping  and  ascertaining  the  w&y  to  be 
clear;  and  he  knew  also  of  that  physical  conformation  of  the 
locality  which  obscured  one  road  from  the  other  and  trains 
on  them  from  each  other,  until  they  were  so  near  together 
in  approaching  the  crossing  as  that,  unless  the  statute  had 
been  complied  with,  trains  going  even  at  an  ordinary  rate  of 
speed  would  inevitably  collide.  The  jury  finding  tne  truth 
of  these  tendencies  of  the  evidence,  and  further  finding,  as 
it  was  open  to  them  to  do,  that  this  engineer,  with  all  of  thi^ 
33 
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in  his  mind,  hurled  his  train  at  a  great  speed  upon  the  cross- 
ing, not  even  slackening  its  pace  of  thirty  or  forty  miles  an 
hour,  were  authorized  to  conciade  that  he  had  that  conscious- 
ness of  the  perilous  character  of  the  situation  and  of  his  own 
conduct  with  reference  thereto,  which  is  an  essential  ele- 
ment of  wantonness  and  the  like,  though  they  might  also 
have  believed  that  he  had  no  actticU  knowledge  of  the  approach 
of  the  Savannah  &  Western  train.  Charges  8  and  9  where 
therefore  misleading,  and  well  refused. 

The  plaintiff  being  a  passenger  on  the  colliding  train  of 
the  Richmond  &  Danville  Corilpany,  its  employes,  and 
among  the  rest  the  engineer,  owed  him  the  duty  of  exercising 
the  highest  degree  of  care,  diligence  and  skill,  in  conserva- 
tion of  his  safety,  and  the  company  was  responsible  in  dam- 
ages to  him  for  the  slightest  negligence  on  the  part  of  its 
servants  resulting  in  injury  to  him. — M.  dt  E.  Rwy.  Go.  r. 
Mallette,  92  Ala.  209;  A.  G.  S.  R.  R,  Co.  v.  Hill  93  Ala.  514 
Oare  and  diligence  such  as  a  reasonable  and  ordinarily  pru- 
dent person  would  exercise  is  in  legal  contemplation  reason- 
able and  ordinary  care  and  diligence :  it  is  not  that  highest, 
that  utmost  decree  of  care  and  diligence  and  skill  which  the 
law  exacts  of  tne  carriers  of  passengers.  Nor  is  conduct 
actuated  by  good  faith  and  an  honest  purpose  to  avoid  in- 
jury to  passengers  the  equivalent  of  the  highest  care,  or 
even  necessarily  of  ordinary  care.  It  is  not  what  a  man 
sincerely  intends  doing  and  does  with  sincere  purpose  to  a 
given  end  that  determines  whether  in  doing  it  lie  nas  exer- 
cised the  care  demanded  by  the  situa^on,  but  the  inquiry  is 
to  be  resolved  upon  a  further  consideration  of  his  act»  them- 
selves. A  negligent  act  is  none  the  less  negligently  per- 
formed because  of  the  good  faith  which  characterizes  it  It 
maj  be  that  trainmen  on  stopping  for  a  crossing  are  not  re- 
quired to  knotv  with  absolute  certainty  in  any  case  that  the  way 
is  clear  before  proceeding;  but,  at  least  when  the  lives  of  pas- 
sengers are  at  stake,  they  must  actually  make  every  effort, 
that  the  highest  degree  of  care,  skill  and  diligence  requires, 
to  be  sure  that  the  way  is  clear  and  will  remain  so  suffi- 
ciently long  for  the  sate  passage  of  a  bisecting  road.  That 
they  may  have  done  all  they  thought  necessary  for  assuranc^e 
will  not  suffice :  they  must  have  done  all  that  the  dictates  of 
the  utmost  care  would  have  suggested  to  be  done.  Charges 
6  and  6  requested  for  the  Eichmond  &  Danville  Company 
are  faulty  when  brought  to  the  touch  of  these  consiaera^ 
tions.  l^hey  were,  moreover,  especially  misleading  in  view 
of  a  tendency  of  the  evidence  to  show  that  a  train  at  the 
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** stop-post"  of  tlie  Savannah  &  Western  road  could  not  be 
seen  by  the  engineer  from  his  position  at  the  "stop-post"  of 
the  Richmond  &  Danville  road.  There  was  no  error  com- 
mitted in  refusing  them. 

That  trainmen  of  one  road  who,  have  complied  with  the 
statute  on  approaching  a  crossing,  have  a  right  to  assume 
that  trainmen  on  the  other  road  will  also  comply  with  it,  in 
the  absence  of  any  indication  that  they  can  not  or  will  not, 
has  been  expressly  decided  by  this  court  in  a  recent  case. 
The  general  charge  of  the  court  on  this  subject  is  not  open 
to  the  objection  presented  by  the  exception  thereto,  that  it 
ignores  a  duty  wnich  might  have  arisen  upon  circumstances 
transpiring  after  the  train  has  started  after  complying  with 
the  statute.  That  matter  is  accommodated  in  the  further 
declaration,  not  included  in  the  language  marked  by  the  ex- 
ception, but  a  part  of  the  charge  on  the  same  point,  and  to 
be  considered  along  with  every  other  part,  to  the  effect,  by 
necessary  implication,  that  the  first  train  has  not  the  right  to 
proceed  over  the  crossing  if  the  circumstances  indicate 
that  the  other  train  will  not  stop. — Birmingham  Mineral  R,  B. 
Co,  V.  Jacobs,  92  Ala.  187. 

Charge  No.  11  given  at  the  request  of  the  Savannah  & 
Western  Company  assumes  that  the  Richmond  &  Danville 
Company  was  guilty  of  negligence,  and  submits  to  the  jury 
the  inquiry  only  as  to  whether  its  negligence  was  the  proxi- 
mate cause  of  the  injury.  The  question  of  negligence  vd 
nofi  on  the  part  of  the  Richmond  &  Danville  Company  was 
severely  litigated  before  the  jury  on  parol  testimony.  It 
was  solely  the  jury's  province  to  determine  that  question. 
The  charge  under  consideration  was  invasive  of  the  jury's 
exclusive  prerogative  to  find  either  that  that  company 
was  or  was  not  guilty  of  the  negligence  charged.  The  giv- 
ing of  it  was  erroneous. — Cary  v.  State,  76  Ala.  78;  Samlin 
V.  Anflerson,  Green  cit  Co.,  76  Ala.  403 ;  Joyner  v.  State,  78 
Ala.  448;  Carter  v.  Chambers,  79  Ala.  t.23;  Jmes  v.  Field,  8S 
Ala.  445. 

The  judgment  of  the  City  Court  is  reversed,  and  the 
cause  will  be  remanded. 
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Baldridire  et  aU  v.  Eason. 


118669  Bid  in  Equity  to  Enjoin  the  Levy  of  an  Execution. 

|120  ?i6|  !•   Judament  against  a  partnership. — In  a  suit  where  the  defendant  is 

'~— r-'l  described  in  the  caption  of  the  complaint  as  B.,  M.  &  H.  "a  firm  com- 

iS  ^i\  posed  of"  certain  individuals,  and  there  is  nothing  in  the  body  of  the 

1*90  616  complaint  to  show  that  the  members  of  the  firm  are  sued,  and  the 

Il84  8691  summons  to  the  defendant  follows  the  caption  of  the  complaint,  a 

""""^  judgment  rendered  therein  is  against  the  partnership  as  a  firm,  as 

provided  bv  section  2606  of  the  Code,  and  is  not  joint  and  several  in 
its  legal  effect,  as  provided  in  section  2604  of  the  Code. 

2.  Same;  execution  thereon. — An  execution  issued  upon  a  judgment 
recovered  against  a  firm  only,  as  provided  in  section  2606  of  the  Code, 
can  be  levieid  only  on  the  property  of  the  firm.  - 

3.  Injunction  to  prevent  levy  upon  individual  property  of  an  execution 
issued  upon  a  judfjment  againnt  a  partnership. — A  Dill  filed  to  enjoin  a 
sheriff  from  the  threatened  levy  upon  the  individual  property  of  the 
members  of  a  partnership  of  an  execution  issued  upon  a  judgment 
recovered  against  the  firm  only,  is  without  equity ;  a  court  of  law  be- 
ing invested^with  full  authority  to  prevent  an  abuse  of  its  procerus, 
and  being  able  to  give  ample  redress. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  Thoh.  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellants,  William 
F.  Baldridge  and  Chas.  H.  Halsey,  against  the  appellee, 
John  Thomas  Eason  ;  and  sought  to  have  the  sheriff  enjoined 
from  the  levy  of  an  execution  issued  on  a  judgment  recov- 
ered by  said  Eason  against  the  firm  of  Baldridge,  Murray  k 
Halsey. 

The  bill  alleges  that  the  resjjondent,  John  Thomas  Eason, 
sued  the  partnership  of  Baldridge,  Murray  &  Halsey  in  the 
Circuit  Court  of  Madison  county,  and  recovered  in  said  suit 
a  judgment  by  default  against  the  said  firm,  and  that  the 
sheriff,  under  the  levy  of  an  execution  issued  on  said  judg- 
ment, was  about  to  levy  said  execution  upon  the  goods, 
chattels  and  property  of  the  complainants  individually.  The 
caption  of  the  comptaint,  the  summons  to  the  defendant,  the 
judgment  rendered,  and  the  execution  thereon  are  suffi- 
ciently stated  in  the  opinion.  The  bill  further  alleged  that 
the  complainants  had  no  notice  of  the  suit,  never  having 
been  served  with  a  summons  and  complaint,  and  that  they 
had  a  complete  legal  defense  to  the  same,  which  alleged  de- 
fense was  set  out  at  length  in  the  bill.    The  respondent  de- 
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murred  to  the  bill,  and  moved  to  dismiss  the  same  for  the 
want  of  equity,  and  also  moved  to  dissolve  the  temporary 
injunction.  The  chancellor  sustained  the  demurrer,  and 
granted  each  of  the  said  motions.  The  complainants  appeal, 
and  assign  as  error  this  decree  of  the  chancellor. 

William  Richardson,  for  appellants,  cited  Daniels  CL 
Prac.  (3d  Ed.)  pp.  1845-7 ;  Hicks  Ch.  Prac.  (Tenn.)  p.  331 ; 
Ridgexvayv,  rAe^awA", llHumph.523;5eHt;.  Williama^l'ELe^dA^ 
60  and  230;  2  Sneed,  435 ;  4  Heisk.  671 ;  7  Heisk.  419;  10 
Heisk.  611 ;  1  Coopers  Ch.  135 ;  3  Coopers  Ch.  5l  ;  1  Thomps. 
Cases,  135 ;  86  Tenn.  228 ;  High  on  Injunctions,  Vol.  I,  p. 
163;  Windsor  v.  McVeigh,  93  U.  S.  274;  10  Am.  &  Eng. 
Encyc.  of  Law,  p.  884,  §  29 ;  Johnson  v.  Christian,  128  U.  S. 
374 ;  Bispham's  Principles  of  EquHy,   §§  407-414. 

D.  D.  Shelby  and  S.  S.  Pleasants,  contra,  cited  Haralson 
V.  Campbea,6d  Ala.  278;  Beadle  v.  Graham,  66  Ala.  102;  1 
High  on  Injunctions,  §  175,  and  cases  there  referred  to. 

COLEMAN,  J. — One  of  the  main  questions  presented  by 
the  record,  is  whether  the  judgment  recovered  by  appellee 
Eason  in  the  Circuit  Court  against  the  firm  of  baldridge, 
Murray  &  Halsej  was  joint  and  several  in  its  legal  effect  as 
provided  in  section  2604  of  the  Code,  or  a  judgment  against 
the  firm  onlv  as  provided  in  section  2605  of  the  Code. 

We  are  of  the  opinion  that  the  pleading  and  the  judgment 
entry  show*  that  the  judgment  was  rendered  against  the  parlr 
nership  as  such  only.  In  the  caption  of  the  complaint,  the 
parties  are  stated  as  follows : 

John  Thomas  Eason,  Plaintiff, 
vs. 
Baldridge,  Murray  &  Halsey,   a    firm 
composed  of  W.  F.  Baldridge,  Charles 
H.  Halsey  and  A  F.  Murray,  defendants.  ^ 

There  is  nothing  in  the  body  of  the  complaint  to  show 
that  the  members  of  the  firm  are  sued.  The  summons  is 
as  follows:  "You  are  hereby  commanded  to  summons 
Baldridge,  Murray  &  Halsey,  a  firm  composed  of,"  &c. 

Under  our  statutes,  a  suit  against  William  F.  Baldridge, 
A  F.  Murray,  and  Charles  H.  Halsey,  constituting  the  firm 
of,  or  doing  business  as  partners  under  the  name  of  Bald- 
ridge, Murray  &  Halsey,  is  very  different  from  a  suit  against, 
Baldridge,  Murray  &  Halsey,  a  partnership  composed  of,  &c. 
The  character  of  the  summons  to  be  issued  and  the  effect 
of  service  of  summons  is  quite  different.    A  service  of  the 
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summons  issued  in  this  case,  served  upon  either  member  of 
the  firm,  authorized  the  rendition  of  judgment  against  the 
partnership  under  section  2603  of  the  Code  ;  but  to  anthcnriase 
the  recovery  of  a  several  as  well  as  joint  judgment,  as  pro- 
vided in  section  2604,  it  was  necessary  to  frame  the  comiplaint 
against  them  individually  as  members  of  the  firm,  and  to 
direct  the  summons  as  set  out  in  the  complaint,  and  to  exe- 
cute a  copy  of  the  summons  and  complaint  upon  each  of  the 
defendants.  Where  the  complaint  is  filed  against  the  de- 
fendants as  members  of  the  firm,  no  judgment  can  be  ren- 
dered against  those  not  served. 

Although  sued  as  members  of  the  firm,  any  evidence  of 
debt  by  contract,  which  would  be  admissible  in  a  suit  against 
the  firm  by  its  common  name,  would  be  admissible  against 
them. — Ladiga  Saw  MiU  Co.  v.  Smith,  78  Ala.  108 ;  Skapard 
V,  Lighffoot,  56  Ala.  506.  The  judgment  itself  in  terms  in 
this  case  is  a  judgment  against  the  partnership  only. 

The  style  of  the  case  on  the  docket  is : 
John  Thomas  Ea^on,      ) 
1961  vs.  V 

Baldridge,  Murray  &  Halsev.  J 

The  judgment  entry  is  as  follows  :  "Comes  the  plaintiff 
by  attorney,  and  the  defendant,  being  solemnly  called  into 
court,  came  not  but  made  default.  •  •  •  It  is  considered 
by  the  court  that  the  plaintiff  have  and  recover  of  the  defen- 
dant,'' &c.  Very  different  results  follow  when  the  members 
of  the  firm  are  sued  and  judgment  recovered,  and  when  the 
firm  is  sued  by  its  firm  name  only  and  the  judgment  is 
against  the  firm.  In  the  former,  upon  proper  service  of 
summons  and  complaint,  both  the  joint  and  individual  prop- 
erty of  the  members  is  subject  to  execution  issued  upon  the 
judj^ment.  In  the  latter,  only  the  joint  or  firm  property  is 
subject  to  execution.  The  statute  (Code,§  2605)  is  rather  pe- 
culiar, but  such  has  been  its  uniform  construction. — Corner  dt 
Trapp  V.  Beid,  93  Ala.  391;  Harahon  v.  CampbeU,  63  Ala.  278; 
Yarbrough  v.  Bush,  69  Ala.  170;  Waits  v.  Mice  dc  Wilson,  75 
Ala.  289;  Shapard  v.  Lightfoot,  56  Ala.  506. 

The  execution  which  issued  upon  the  Judgment  follows 
the  judgment.  Its  mandate  to  the  sheriff  is,  "That  of  the 
goods  and  chattels,  lands  and  tenements  of  Baldridge,  Murray 
&  Halsey,  defendants,  you  cause  to  be  made,"  Ac 

The  bill  charges  that  the  sheriff  is  about  to  levy  the  exe- 
cution upon  the  property  of  the  complainants.  It  denies 
that  they  or  either  of  them  was  served  with  notice  of  the 
suit  in  the  Circuit  Court,  or  that  they  had  notice  of  the 
pendency  of  that  suit,  denies  laches,  and  sets  out  facts,  for 
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the  purpose  of  showing  they  have  a  meritorious  defense  to 
the  action  at  law.  The  bill  prays  for  an  injunction.  It  ad- 
mits service  of  copy  of  summons  and  complaint  upon  IVIurray, 
the  other  member  of  the  firm  of  Baldridge,  IVIurray  &  Halsey, 
and  the  return  of  the  sheriff  shows  this  to  be  true.  The 
fraud  or  undue  advantage  is  alleged  in  the  recovery  of  the 
judgment  at  law.  Service  on  one  member  of  the  firm  was 
sufficient  to  authorize  the  rendition  of  the  judgment.  —Code, 
§  2605,  and  authorities  supra.  The  ground  of  relief,  as 
stated  in  the  bill,  is  that  plaintiffs  were  not  served  with 
notice.  This  was  unnecessary.  The  bill  is  filed  under  a 
misapprehension  of  the  character  of  the  judgment  rendered 
in  the  Circuit  Court,  Under  this  judgment,  and  under  the 
execution  in  the  hands  of  the  sheriff,  no  levy  can  be  made 
on  other  than  the  property  of  the  firm.  The  pimple  fact  that 
the  sheriff  threatened,  or  is  about  to  commit  a  trespass  on 
their  property,  is  not  cause  for  equitable  interference.  The 
Circuit  Court  is  invested  with  full  authority  to  prevent  an 
abuse  of  its  process. — Code,  §  2864  Under  the  lacts  of  the 
case,  the  courts  of  law  afford  ample  redress.  There  is  no 
equity  in  the  bill,  and  the  court  did  not  err  in  so  holding. 
Affirmed. 


V.  &  A.  Meyer  &  Co.  v.  Keith.        :»w 

Attachment  against  Non-resident, 

1.  Proof  of  notice;  recitals  thereof  in  judgment-entry. — To  sustain  a 
Judgment  by  default  against  a  non-resident,  who  was  not  personally 
served  with  notice,  the  suit  being  commenced  by  attachment,  the 
record  must  show  that  proof  was  made  to  the  court  of  all  the  facts 
necessary  to  constitute  constructive  notice  by  publication  (Code  of 
1888,  ^  2936) ;  and  the  mere  recital  in  the  judgment-entry  that  notice 
was  given  as  required  by  law,  not  stating  the  facts,  is  not  sufficient 
to  sustain  the  judgment  on  appeal. 

2.  Personal  judgment  by  default  aaainst  non-resident. — A  personal 
judgment  by  default  can  be  renderea  against  a  non-resident  in  at- 
tachment, upon  proof  of  statutory  notice. 

Appeal  from  the  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  J.  M.  Carmichael. 

This  was  an  action  brought  by  the  appellee,  W.  J.  Keith 
against  V.  &  A.  Meyer  &  Co.,  who  resided^  in  the  State  of 
Louisiana.  The  complaint  contained  the  common  counts. 
The  suit  was  commenced  by  an  attachment,  which  was  regu- 
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larly  issued  upon  affidavit  made  and  bond  given.  This 
attachment  was  executed  by  serving  a  garnishment  on  Hol- 
loway  &  Gilchrist  and  C.  R  Keitn.  The  transcript  con- 
tains no  bill  of  exceptions.  The  judgment  entry  was  as 
follows:  "January  15,  1892.  Came  the  garnishee,  C.  R 
Keith,  and  answers  orally  to  the  indebtedness  in  twenty 
three  hundred  and  fifty  dollars,  due  to  the  defendants,  by 
promissory  notes  due  in  January  and  March,  1891.  And 
came  the  garnishee,  Holloway  &  Gilchrist,  who  file  there 
their  answer  in  writing,  admitting  indebtedness  in  the  sum 
of  eleven  hundred  and  twenty-six  and  70-100  dollars,  due  by 
note  the  1st  of  January,  1891,  and  suggest  that  the  Mutual 
National  Bank  of  New  Orleans  claims  the  debt.  It  is  agreed 
[?]  by  the  court  that  notice  issue  to  said  Mutual  National 
Bank  of  New  Orleans  to  come  in  and  propound  its  claims  to 
said  debt ;  and  proof  being  made  known  to  the  court  of  the 
publication  of  notice  of  the  non-residence  of  the  defendants 
in  the  Geneva  Record,  a  newspaper  published  in  said  county, 
for  the  term  required  by  law;  and  the  defendants  beinff 
called  came  not,  but  made  default.  It  is  thereupon  ordered 
by  the  court  that  judgment  be  rendered  against  the  defend- 
ants with  a  writ  oi  inquiry It  is  thereupon  con- 
sidered adjudged  by  tne  court  that  the  plaintiff  have  and  re- 
cover of  the  defendants  the  said  sum  of,"  &c 

The  present  appeal  is  prosecuted  by  the  defendants,  who 
assign  as  error  tne  said  judgment  rendered  against  them. 

Tompkins  &  Troy,  for  appellants. — The  recital  in  the  judg- 
ment-entry, that  the  publication  was  according  to  law,  is  not 
sufficient  to  sustain  the  judgment  on  appeal. — Code  of  1886, 
§  2936;  Dow  v,  Wldtman,  36  Ala.  604;  Brierfield  v.  Austin, 
39  Ala.  227;  Diston  &  Sons  v.  Hood,  83  Ala.  331.  The  court 
erred  in  rendering  a  personal  judgment  against  the  defend- 
ants.— ^Vanfleet's  Collateral  Attack,  §  394,  and  authorities 
there  cited ;  Penoyer  v.  Neff,  95  U.  S.  714. 

W.  D.  EoBERTS,  contra. 

HEAD,  J. — The  recitals  of  the  judgment-entry  do  not 
sufficiently  show  that  the  notice  required  by  the  statute  of 
the  issuance  and  levy  of  the  attachment  was  given.  A  re- 
cital, as  in  the  present  case,  that  notice  was  given  as  required 
by  law,  will  not  sustain  a  judgment  by  default — Code,  § 
2936;  Dotv  v.  Whitman,  36  Ala.  604:  Brierfield  v.  Austin, 
39  Ala.  227;  Diston  ct  Sons  v.  Hood,  83  Ala.  331. 

The  complaint,  so  far  as  the  transcript  shows,  was  not 
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marked  filed  by  the  clerk.  That  should  be  attended  io. 
We  do  not  decide  that  a  complaint  found  in  the  transcript 
and  certified  to  by  the  clerk,  in  his  general  certificate,  as  a 
part  of  the  record  of  the  proceedings,  will  not  be  regarded 
Dj  ns  as  a  part  of  the  record,  because  not  so  marked.  We 
simply  call  attention  to  the  irregularity,  which  appellants 
insist  upon  now  as  a  ground  oi  reversal,  that  it  may  be 
cured. 

It  is  insisted  by  appellants  that  no  personal  judgment  by 
default  can  be  rendered  against  a  non-resident  in  attachment 
on  statutory  notice ;  but  that  the  judgment  should  be  one 
of  condemnation  only.  The  question  has  been  settled  con- 
trary to  this  contention  by  the  decisions  of  this  court,  from 
which  we  are  not  inclined  to  depart. 

Beversed  and  remanded. 


Aderhold  v.  JMayor  and  City  Conn- 
cil  of  Anniston. 

Prosecution  for  Violation  of  City  Ordinance. 

1.  Appeal  from  Recorder's  Court;  motion  to(fuash  proceedings. — When 
a  person,  who  has  been  arrested,  without  afhdavit  or  warrant,  for  the 
violation  of  a  city  ordinance,  appears  before  the  Recorder,  and  with- 
out objection  pleads  not  guilty,  and  is  tried  and  fined,  he  is  presumed 
to  have  waived  the  want  of  an  aiTidavit  or  warrant  of  arrest ;  and  on 
appeal  to  the  City  Court  a  motion  to  quash  the  proceedings  in  that 
court,  on  the  ground  that  the  prosecution  was  commenced  without 
affidavit  or  warrant,  comes  too  late,  and  is  properly  overruled. 

2.  Variance  between  complaint  and  summons. — When,  in  a  prosecu- 
tion for  the  violation  of  a  city  ordinance,  the  summons  to  the  de- 
fendant commanded  him  to  appear  before  the  Recorder  and  answer 
the  charge  of  ''disorderly  conduct  and  fighting,^'  and  the  complaint 
filed  in  the  City  Court,  on  appeal,  averred  that  the  defendant  "par- 
ticipated in  a  fight,"  the  variance  is  immaterial,  and  a  demuiTer  to 
the  complaint  on  the  ^ound  of  such  variance  is  properly  overruled. 

8.  Filing  of  complaint. — A  complaint  may  be  nled  in  the  City  Court 
on  appeal  any  time  before  the  trial. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  B.  F.  Cassady. 

The  appellant  was  tried  and  convicted  before  the  Recorder 
of  the  ciij  of  Anniston  for  a  violation  of  ordinance  317, 
which  ordinance  was  in  the  following  language :  ** Affrays. — 
Any   person  who  engages  or  participates  in  any  fight  or 
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affray,  must,  on  conviction,  be  fined  not  less  than  one  nor 
more  than  one  hundred  dollars."  An  appeal  was  taken  from 
the  judgment  of  the  Racorder  to  the  City  Court.  Upon  the 
filing  of  the  complaint  in  the  City  Court,  the  defendant  de- 
murred thereto,  on  the  ground  that  there  was  a  varianoe  in 
the  com^aint  as  filed  and  the  summons  as  originally 
issued.  This  demurrer  was  overruled,  and  the  defendant 
duly  excepted. 

Upon  the  trial  of  the  case  in  the  City  Court  of  Anniston, 
the  plaintiff  introduced  in  evidence  ordinance  No.  317  as 
above  copied,  and  ordinance  No.  102,  which  was  in  the  fol- 
lowing language:  ''Recorder,  judge  of  law  and  facts. — In 
trials  before  the  recorder  for  violation  of  city  ordinances, 
the  recorder  shall  determine  both  the  law  and  facts,  and 
justice  shall  be  speedily  administered  by  him.  No  state- 
ment of  the  offence  nee^  be  made  other  than  that  contained 
in  the  summons,  or  affidavit  and  warrant  of  arrest,  and  if 
the  defendant  has  been  arrested  without  warrant,  the  entry 
on  the  recorder's  docket  of  the  offense  charged  shaU  be 
treated  as  such  statement." 

All  the  other  facts  necessary  to  an  understanding  of  the 
questions  decided  by  the  court  are  sufficiently  stated  in  the 
opinion.  The  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury,  and  upon  the  hearing  of  all  the  evi- 
dence, the  court  rendered  judgment  in  favor  of  the  plaintiff 
The  defendant  brings  the  present  appeal,  and  assigns  as 
error  the  rulings  of  the  court  upon  tne  pleadings,  and  the 
judgment  rendered  in  behalf  of  tne  plaintiffl 

McLeod&  TuNSTALL,  for  appellant.— 1.  A  prosecution  must 
be  commenced  either  by  affidavit  and  warrant,  or  by  indict- 
ment of  the  grand  jury,  and  it  cannot  be  commenced  by 
summons. — 4  Amer.  &  Eng.  Encyc.  of  Law,  730;  1  Bishop 
Crim.  Procedure,  (3d  Edition),  §  30.  2.  Two  offences  of  dif- 
ferent character  and  of  different  mode  of  trial  and  punish- 
ment, can  not  be  joined  together  in  the  same  indictment  or 
summons. — Adanis  v.  State^  55  Ala.  143 ;  Little  v.  Staky  89 
Ala.  99.  3.  The  offence  alleged  in  summons,  and  the  one 
upon  which  defendant  was  tried,  must  be  the  same.  If  there 
is  a  variance  in  this,  it  will  prove  fatal  to  the  prosecution. 

John  Pelham,  contra, — The  motion  to  quash  came  too 
late.— iVbfe«  V.  Marable,  50  Ala.  366;  Beck  v.  Glenn,  69  Ala. 
121 ;  Perry  v.  Hurt,  54  Ala.  285. 
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HARALSON,  J. — The  charter  of  city  of  Annieton  as 
amended,  (Acts  1890-91,  p.  109,  §  3)  provides,  that  in  cases 
<A  appeal  from  the  recorder,  "The  proceedings  on  such 
appefid  shall  be  in  all  respects  as  prescribed  by  law  in  cases 
of  appeals  from  judgments  of  a  justice  of  the  peace  in  civil 

caseSy  except  as  changed  bj  this  section. In 

case  the  defendant  appears,  and  judgment  is  rendered  by 
said  court  for  money,  the  court  must  also  render  judgment 
against  the  sureties  on  his  appeal  bond^  for  the  amount  of 
such  judgment  and  costs/' 

Two  ordinances  of  said  city,  Nos.  102  and  317,  were  intro- 
duced, and  are  set  out  in  the  record. 

The  defendant  was  arrested,  so  far  as  is  shown,  without 
affidavit  or  warrant.  He  appeared  before  the  recorder,  at 
his  office,  at  the  time  to  which  he  was  summoned,  "to  answer 
to  the  charge  ol  disorderly  conduct.*'  He  pleaded  not  guilty, 
was  regularly  tried  on  that  issue,  on  evidence  introduced  on 
both  sides,  and  was  fined  and  sentenced  by  the  Becorder. 
He  appealed  to  the  City  Court  of  Anniston,  in  the  man- 
ner prescribed  by  the  charter,  where,  as  we  have  seen,  the 
case  is  required  to  be  tried  as  appeals  in  civil  cases  from 
justices  of  the  peace  are  tried. 

Coming  to  the  City  Court,  the  plaintiff  filed  a  complaint 
as  in  civil  cases,  claiming  the  amount  of  the  judgment  and 
costs  imposed  on  deferiaant  by  the  recorder,  for  violation 
of  said  ordinance,  No.  317,  of  said  city,  averring  that  the 
defendant,  within  twelve  months  before  the  11th  of  Novem- 
^ber,  1891,  participated  in  a  fight,  in  violation  of  said  ordi- 
nance, for  which  he  was  duly  tried,  convicted,  and  fined 
by  the  recorder. 

The  defendant  moved  to  quash  the  proceedings  in  the 
City  Court,  on  the  rounds,  that  the  prosecution  was  com- 
menced without  amdavit  and  warrant,  and  because  two 
distinct  offenses  are  charged  in  one.  He  also  moved  to 
strike  the  complaint  from  the  file,  because  not  filed  in 
thirty  days,  ana  demurred  to  it 

The  motion  to  quash  was  properly  overruled.  Not  hav- 
ing raised  these  objections  in  the  Recorder's  court,  but 
having  there  voluntarily  appeared  to  answer  the  charge, 
and  having  pleaded  and  gone  to  trial,  the  defendant  waived 
them,  if  tney  existed,  and  could  not  raise  them  for  the  first 
time  in  the  City  Court,  on  a  motion  to  quash. — Blankenshire 
V.  State,  70  Ala.  10;  Staggers  v.  Washingtoriy  56  Ala.  225; 
Notes  V.  MaraUe,  50  Ala.  366;  Miles  v.  State,  94  Ala.  106 ;  11 
So.  Rep.  403.  The  statute  requires  such  case  to  be  "tried 
de  novo,  and  according  to  equity  and  justice,  without  re- 
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gard  to  any  defect  in  the  summons  or  other  process  or 
proceedings  before  the  justice." — Code,  §  3405 ;  Ordinance 
102  of  City  of  Anniston. 

It  was  proper  to  allow  the  complaint  to  be  filed,  at  any 
time  before  the  trial.  It  charged  the  defendant  with  par- 
ticipating in  a  fight,  or  affray,  and  the  summons  was,  to 
answer  for  disorderly  conduct  and  fighting.  This  slight 
variance  was  immaterial.  Even  where  imperfections  oi  a 
^aver  character  exist  in  the  complaint,'  beiore  the  justice, 
it  is  competent,  where  there  has  been  an  offence  charged, 
to  cure  them  in  the  complaint  in  the  appellate  court 
WiUianis  v.  The  State,  88  AXa.  82;  Blankemhrre  u.  The.Si<ite, 
supra.  There  was  no  error  in  refusing  to  strike  out  the 
complaint,  and  in  overruling  the  demurrer  to  it. 

The  evidence  in  the  case  made  out  a  clear  case  of  guilt 
against  the  defendant 

Affirmed. 


<rKief.    Admr.   v.    llleinphis   Hi 
Charleston  H.  H.  Co. 

Action   to  recover  Damages  for  the  Death  of  Employee  of  a 
Batlroad    Company, 

1.  •  Action  by  Admmutrator  of  deceased  employee  must  be  brought  tcith- 
in  one  year  after  tfie  cause  of  action  accrues. — An  action  against  a  rail- 
road company  by  the  adniinistrator  of  a  deceased  employee,  to  re- 
cover damages  for  the  alleged  negligent  killing  of  his  intestate,  must 
be  commenced  within  one  year  after  the  cause  of  action  accrued,  as 
provided  by  subdiv.  6,  section  2619  of  the  Code  of  1886;  and  is  not 
governed  by  section  2589. 

Appeal  from  the  Circuit  Court  of  Colbert 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  the  appellant,  Dennis  O'Kief, 
as  administrator  of  John  O'Kief,  deceased,  under  the  Em- 
ployers' Liability  Act,  to  recover  damages  for  the  killing  of 
plaintiff's  intestate,  while  in  the  employ  of  defendant,  which 
was  alleged  to  have  been  caused  by  the  negligence  of  those 
under  whose  orders  and  control  his  intestate  was  acting; 
and  who,  as  his  superiors  in  authority,  had  charge  of  the 
train,  and  to  whose  orders  the  deceased  was  bound  to  con- 
form.   The  death  of  the  plaintiff's  intestate  occurred  on  De- 
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cember  25,  1886,  plaintiff  was  appointed  administrator  of 
his  estate  January  21, 1887,  and  this  action  was  begun  on 
November  19, 1888 — one  year,  10  months  and  24  days  after 
the  date  of  his  killing. 

Among  other  pleas  the  defendant  pleaded  the  statute  of 
limitations  of  one  year,  under  subdivision  6  of  section  2611^ 
of  the  Code.  Demurrers  to  this  plea,  raising  the  question 
of  the  application  of  the  statute  of  limitations  of  one  year 
to  a  case  like  the  present,  to  recover  from  the  employer  dam- 
ages for  the  death  of  an  employee,  were  interposed  by  plain- 
tiff, and  were  overruled  by  the  court.  The  court,  at  tne  re- 
quest of  the  defendant,  gave  the  general  affirmative  charge 
in  its  behalf,  to  the  giving  of  which  charge  the  plaintiff  duly 
excepted. 

The  plaintiff  requested  charges  presenting  his  contention, 
that  the  statute  of  limitations  of  one  year  did  not  apply  to 
a  case  like  the  present  one ;  the  court  refused  to  give  such 
charges,  and  plaintiff  separately  excepted,  The  single  ques- 
tion presented  is  whether  the  statute  of  one  year  under  sub- 
division 6  of  section  2619  of  the  Code  controls  this  case,  or 
whether  it  is  governed  by  section  2589  of  the  Code 
of  1886. 

There  was  judgment  for  the  defendant,  and  plaintiff 
appeals. 

RouLHAc  &  Nathan  and  J.  B.  Moore,  for  appellant. — The 
limitation  of  an  action  founded  on  a  statute  must  be  im- 
posed by  the  statute  creating  the  right ;  and  when  not  so 
imposed  it  is  governed  by  the  common  law. — Rhodes  v. 
Turner,  21  Ala.  217;  Mc Arthur  v.  Carries  Admr.  32  Ala.  88; 
Austin  V.  Jordan f  35  Ala.  643 ;  Han^ison  v.  Harrison,  39  Ala. 
499.  The  original  act  under  which  this  suit  is  brought  does 
not  contain  any  limitation  as  to  the  time  an  action  must  be 
commenced. — Acts  1884-5,  p.  115,  Code,  §  2591.  The  gen- 
eral statute  of  limitations  governing  suits  for  personal  in- 
juries is  not  broad  enough  to  embrace  a  suit  by  the  personal 
representative  for  the  killing  of  his  intestate. — Code,  §  2619, 
subdiv.  6.  The  actions  governed  by  this  subdivision  of 
section  2619  are  for  injuries  to  the  person;  and  it  is  not 
applicable  to  actions  brought  to  recover  damages  for  neg- 
ligence resulting  in  death.  An  action  by  the  representative 
is  not  for  injuries  to  the  person  only,  but  for  the  result  of 
those  injuries ;  and  is  not  governed  by  the  statute  of  limita- 
tions of  one  year. — James  v.  R.  dk  D.  R.  R.  Co.,  92  Ala.  235; 
McAdory  v.  L  &  N.  R.  R.  Co.,  94  Ala,  272 ;  L.  dk  N.  R.  R.  Co. 
v.  Orr,  91  Ala.  548. 
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Humes,  Sheffey  &  Speake,  contra. — ^When  a  statute  cre- 
ating a  right  is  silent  as  to  the  limitation  of  an  action,  the 
general  statute  of  limitations  applies. — 2  Borer  on  Bail- 
roads,  pp.  1447,  1448.  A  claim  of  damages  against  a  rail- 
road company  on  account  of  injuries  is  governed  by  the 
general  statute  of  limitations. — JiL  (it  M.  M,  R.  Co.  v.  Cren- 
shaw, ♦i:^  Ala.  567 ;  Nicholson  v.  M.  &  M.  R.  R.  Co.,  49  Ak. 
205;  Huss  v.  C.  R.  R.  d  B.  Co.,  66  Ala.  472;  Hughes  v.  An- 
derson, 68  Ala.  280.  This  is  an  action  for  pei^sonal  injuries; 
the  statute  creating  the  action  denominates  the  action  as  be- 
ing for  "personal  injuries."— Code  of  1886,  §§  2590,  2591. 
It  is,  therefore,  governed  by  section  2619  of  the  Code,  snb- 
div.  6.  The  foundation  of  an  action  like  the  present  is  the 
injury  which  caused  the  death,  and  not  merely  the  effect  of 
death  itself. — 1  Shearman  &  Bedfield  on  Evidence  (4th 
Ed.),  55 140;  L.  dt  N.  R.  R.  Co.  v.  Orr,  91  Ala.  548.  An  ac- 
tion for  wrongfully  causing  death  by  negligence  is  an  action 
for  personal  injuries. —  Titman  v.  New  York,  57  Hun  469;  10 
N.  Y.  Sup.  Bep.  689;  32  N.  Y.  Sup.  Bep.  106;  42  Albany 
Law  Journal,  328. 

STONE,  C.  J.— The  majority  of  the  court  holds  that  the 
limitation  of  one  year  bars  this  action,  and  that,  for  that 
reattou,  the  Circuit  Court  did  not  err  in  giving  to  the  jury 
the  general  charge,  to  find  for  the  defendant,  if  they  be- 
lieved the  evidence.  The  question  is,  whether  section  2589, 
or  section  2619,  subdiv.  6,  controls  this  action. 

Affirmed. 


\iM  Trafant  et  ah  v.  H  hite  &  Co. 

09    5261 

gf^^  Statutory  Action  of  Ejecivient. 

I  dm  461 

1.  Advcrxc  ponifeHHion. — Possession  of  land  from  1851  to  1868,  the 
holder  exercising  acts  of  ownership  incident  to  adverse  holding,  can 
not  be  declared,  as  matter  of  law,  to  have  been  adverse  possession,  if 
such  holder,  in  1868,  made  admissions  tending  to  show  that  his  pos- 
session had  been  in  recognition  of  a  paramount  title,  and  permissive 
under  it;  the  character  of  such  possession  being  a  question  deter- 
minable only  by  a  jury. 

2.  Same;  permisHive  poasenBion  under  admitted  paramount  title  for  ten 
ifef\rs. — If.  after  adverse  possession  has  ripened  into  a  title,  the  holder 
thereof  admits  that  his  possession  is  in  recognition  of  a  paramount 
title,  and  after  such  admission  he  continues  in  possession  permis- 
sively  under  this  confessed  paramount  title  for  ten  years,  the  title 
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to  said  land  thereby  becomes  divested  out  of  him,  and  revested  in 
the  admitted  owner. 

3.  Adverse  pot^sension  after  admitted  permiasire  possession. — If  one, 
who  has  been  in  possession  of  real  estate  for  many  years,  admits  that 
such  holding  was  in  recognition  of ,  and  permissive  under,  a  para- 
mount title  in  another,  his  possession  subsequent  to  such  admission 
can  not  become  adverse,  without  an  open  and  distinct  disavowal  of 
the  title  of  the  admitted  owner,  and  the  assertion  of  a  hostile  title, 
involving  a  repudiation  of  the  subordinate  character  of  his  former 
possession,  brought  to  the  actual  knowledge  of  the  true  owner. 

4.  Evidence;  payment  of  taxes, — In  determining  whether  the  pos- 
session of  certain  lands  by  one,  who  admits  a  former  permissive 
holding,  has  become  adverse,  evidence  showing  payment  of  taxes  on 
said  lands  by  said  holder,  and  that  he  scheduled  the  said  lands  in  a 
bankruptcy  proceedings  by  him,  is  competent  as  tending  to  show  the 
character  of  his  subsequent  possession 

5.  Argumentative  charges. — While  argumentative  charges  should 
not  be  given  by  a  court,  the  giving  of  them  is  not  a  reversible  error. 

Appeal  from  the  District  Court  of  Lauderdale. 
Tried  before  the  Hon.  W.  P.  Chitwood. 

This  was  a  statutory  action  of  ejectment  brought  by  the 
appellants  against  the  appellees;  and  sought  to  recover 
lot  No.  215  in  the  town  of  Florence,  Alabama. 

The  plaintiffs  sue  as  heirs  of  J.  J  Hanna,  deceased,  and 
the  defendants  constitute  the  firm  of  J.  B.  White  &  Co. 
The  plaintiffs  rest  their  claim  to  the  property  sued  for  upon 
the  following  chain  of  title,  which  was  snown  by  the  bill  of 
exceptions : 

In  the  year  1824  there  was  granted  unto  L.  Pope  and  sev- 
eral, others  as  trustees  of  the  Cypress  Land  Co.,  a  patent  from 
the  United  States  Government  for  the  fractional  section  14 
in  Township  3,  of  Range  11,  West,  a  part  of  which  was  lot  215 
now  sued  for.  Upon  the  organization  of  the  Cypress  Land 
Company  these  trustees  transferred  to  said  Company,  to- 
gether with  other  property,  the  patent  to  fractional  section 
14.  By  the  ai*ticles  of  association  it  was  provided  that  the 
property  should  be  divided  into  lots,  streets,  alleys  &c,  and  that 
agents  and  attorneys  should  be  appointed  to  sell  and  convey 
by  deeds  to  the  purchasers  of  said  lots  from  the  Cvpress 
Land  Company.  Purporting  to  act  under  a  power  of  attor- 
ney granted  by  the  association,  James  Irvine  and  Peter  An- 
derson sold  and  transferred  unto  Sarah  Hanna  and  Thomas 
Childress  lots  214  and  215,  as  laid  down  in  the  map  of 
the  town  of  Florence.  Thomas  Childress  and  Sarah 
Hanna  conveyed  the  lots  214  and  215  to  James  J. 
Hanna  by  deed  duly  executed  and  dated  December  12, 
1833.     Said  James  J.  Hanna  remained  in  possesion  of  the 
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same  up  to  the  time  of  his  death,  which  occurred  in  Jan. 
1867.  The  plaintiffs  are  his  heirs,  and  now  claim  in  that 
capacity. 

The  plaintiffs  introduced  evidence  tending  to  show  that; 
Thos.  Childress  had  had  possession  of  the  lots  sued  for  dur- 
ing his  life  time  until  he  conveyed  the  same  to  J.  J.  Hanna. 
The  plaintiffs  also  introduced  in  evidence  the  deposition  of 
Mrs.  Mary  Hanna,  who  was  the  wife  of  Alex  J.  Hanna,  son  of 
James  J.  Hanna.  In  her  deposition  Mrs.  Mary  Hanna  testi- 
fied as  to  certain  letters  which  she  had  found  amongst  her 
husband's  papers.  These  letters  were  addressed  to  Alex  J. 
Hanna,  and  were  written  by  John  W.  McAlester,  from  whom 
the  defendants  derive  their  title.  These  letters  were  at- 
tached as  exhibits  to  Mrs.  Hanna's  deposition,  and  showed 
that  John  W.  McAlester  had  control  of  said  lands  as  the  agent 
of  J.  J.  Hanna,  and  recognized  the  right  and  title  of  his  heirs 
to  the  same.  In  one  of  his  letters,  dated  April  3, 1863,  John  W. 
McAlester  stated,  "I  have  two  lots  under  fence  which  your 
father,  when  last  here,  informed  me,  belonged  to  him.  I 
think  he  told  me  they  belonged  originally  to  his  mother. 
They  are  like  most  other  lots  in  the  place — of  but  little 
value.  I  am  willing  to  give  for  them  what  they  are  wortL" 
In  response  to  a  letter  written  by  A.  J.  Hanna  in  answer  to 
the  above  letter  of  J.  W.  McAlester,  in  May,  1868,  McAles- 
ter again  referred  to  the  said  lands  as  belonging  to  A.  J. 
Hannahs  father,  and  said  that,  not  having  found  them  among 
the  deeds  of  his  father,  he  would  examine  the  records  for 
the  same.  On  July  17, 1868,  A  J.  Hanna  received- another  let- 
ter from  McAlester  in  which  he  aojain  acknowledged  J.  J. 
Hanna's  title  to  the  property.  Plaintiffs  introduced  evi- 
dence tending  to  show  that  during  his  life  time  John  W.  Mc- 
Alester had  never  renounced  to  any  of  them  or  disclaimed 
their  title  to  said  land,  or  had  ever  given  them  any  notice  of 
any  adverse  claim  of  possession  on  his  part  to  said  lot  It 
was  also  further  shown  that  neither  of  the  plaintiffs  knew 
any  thing  about  the  lands  in  controversy  until  the  letters  of 
McAlester  were  found  among  A.  J.  Hanna's  papers  just  be- 
fore the  suit,  and  that  suit  was  brought  immediately  on 
finding  the  letters.  The  record  shows  that  the  present  suit 
was  instituted  on  May  3,  1888. 

The  defendants,  as  is  stated  above,  traced  their  title  from 
John  W.  McAlester,  and  they  introduced  in  evidence  a  deed 
from  John  W.  McAlester  to  Kate  W.  McFarland,  dated 
March  1,  1879,  in  which  McAlester  conveyed,  among  sev- 
eral other  lots,  the  one  here  sued  for.  The  defendants  then 
offered  in  evidence  a  deed  from  Mrs.  Kate  McFarland  and 
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her  husband  to  them,  conveying  the  land  here  sued  for. 
This  deed  was  dated  Feb.  15/1887.  The  defendants  offered 
in  evidence  a  petition  of  McAlester  and  Irviiie,  a  firm  com- 
posed of  John  W.  McAlester  and  James  B.  Irvine  as  part- 
ners, and  of  the  individual  members  of  said  firm,  praying  to 
be  adjudged  voluntary  bankrupts.  In  a  schedule  attached 
to  this  petition  in  which  petitioners  claim  property  exempt 
to  them,  there  was  lot  No.  215,  the  lot  in  controversy, 
scheduled  as  the  property  of  J.  W.  McAlester.  This  peti- 
tion and  schedule  were  filed  in  March,  1877.  In  neither 
said  petition  nor  in  said  amended  schedules  was  the  name  of 
any  of  the  parties  to  this  suit  mentioned,  reported  as  a 
creditor  or  referred  to  in  any  manner.  The  plaintiffs  ob- 
jected to  the  introduction  of  said  petition  and  Hschedules  in 
evidence  upon  the  grounds,  "that  none  of  the  plaintiffs  being 

Earties  to  said  proceedings  in  any  manner,  tney  could  not 
e  bound  by  said  proceedings,  or  any  matter  or  thing  con- 
nected with  or  growing  out  of  the  same ;  that  it  being  shown 
by  the  testimony  that  said  McAlester  had  acknowledged 
the  title  of  plaintiffs,  and  those  through  whom  they  claimed, 
and  admitted  that  he  held  said  lot  in  subordination  to  said 
title,  his  possession  of  said  lot  could  not  become  adverse  to 
plaintiffs  without  notice  brought  home  to  them,  that  he  re- 
nounced and  repudiated  their  title,  and  that  said  bankrupt 
proceedings  offered  in  evidence  constituted  no  notice  of  such 
renunciation  by  him ;  and  that  such  evidence  so  offered  was 
irrelevant  to  any  issue  in  this  cause."  The  court  overruled 
these  objections,  allowed  the  same  to  be  introduced  in  evi- 
dence, and  the  plaintiffs  duly  excepted. 

The  defendants  then  offered  in  evidence,  against  the  similar 
objections  and  exceptions  of  plaintiffs,  a  certified  transcript 
from  the  District  Court  of  the  United  States  for  the  Nortn- 
ern  District  of  Alabama  which  showed  that  McAlester  and 
Irvine,  as  a  firm  and  as  individuals,  were  adjudged  vol- 
untary bankrupts,  and  that  there  was  allowed  McAlester, 
among  other  exempt  property  lot  No.  215.  The  defendants 
then  offered  in  evidence  the  State  and  County  tax  books  of 
Lauderdale  county  from  the  years  of  1869  to  1879  showing 
that,  with  the  exception  of  the  years  1875,  1876  and  1877, 
when  said  lots  were  not  assessed  to  him  or  any  one  else,  John 
W.  McAlester  had  given  in  for  taxes  in  his  own  name  sev- 
eral lots  in  the  town  of  Florence,  among  which  was  lot  No. 
215.  The  plaintiffs  objected  to  the  introduction  of  said  tax 
books  in  evidence  upon  the  grounds,  "that  the  same  were  ir- 
relevant to  any  issue  in  this  cause  and  illegal ;  and  that  it 
being  shown  by  the  evidence  that  said  John  W.  McAlostey 
?4 
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had  recognized  and  acknowledged  tlie  title  of  the  plaintiffs 
and  those  through  whom  they  claim  said  lot,  and  admitted 
that  he  held  said  lot  in  subordination  to  their  said  title,  his 
possession  of  said  lot  could  not  become  adverse  to  plaintiffs 
without  notice  brought  home  to  them,  that  he  renounced 
and  repudiated  their  said  title,  and  that  such  assessment  of 
taxes  by  him  constituted  no  notice  of  such  adverse  holding 
or  of  said  renunciation  by  him ;  and  that  it  was  incompetent 
to  show  by  said  assessments  of  lots  to  said  McAlester,  in  his 
own  name  or  by  the  assessments  of  other  lots  to.  him,  in  his 
own  name  as  trustee  or  agent,  that  he  held  or  claimed  to 
hold  the  lots  in  this  suit  adversely  or  in  hostilily  to  the 
title  of  plaintiflfs."  The  court  overruled  said  objection,  ad- 
mitted said  evidence  "alone  to  show  the  character  of  John 
W.  McAlester's  possession,  and  for  no  other  purpose  and  so 
instructed  the  ]ury."  The  plaintiffs  thereupon  duly  ex- 
cepted to  his  ruling  of  the  court  The  defendant  introiluced, 
against  the  similar  objection  and  exception  of  the  plaintiffs, 
the  testimony  of  the  tax  collector  of  Florence,  to  the  effect 
that  the  municipal  tax  books  of  the  city  of  Florence  for  the 
years  of  1861  to  1881  were  lost,  but  that  with  the  exception 
of  the  years  1875,  1876  and  1877,  when  said  lots  were  not 
assessed  to  him,  John  W.  McAlester  had  given  in  for  taxes 
in  his  own  name  several  lots  in  the  town  of  Florence,  among 
which  was  lot  No.  215  here  sued  for.  The  defendants  in- 
troduced several  witnesses  whose  testimony  tended  to  show 
that  John  W.  McAlester  had  had  possession  of  the  lot  in- 
volved in  this  suit  from  as  far  back  as  1851  up  to  the  time 
he  sold  it  to  Mrs.  Kate  McFarland,  and  that  he  had  culti- 
vated it,  raising  vegetables  thereon,  and  had  used  it  as  his 
garden ;  that  it  was  inclosed  from  1861  to  1869 ;  that  he 
had  oflfered  to  sell  it  to  some  of  the  witnesses ;  that  he  spoke 
of  the  lot  as  his  and  acted  with  respect  to  it  as  he  did  to  lots 
which  he  owned.  These  witnesses  further  testified  that  he 
claimed  this  lot  as  his,  but  did  not  state  how  he  claimed  or 
held  it ;  that  his  possession,  after  the  month  of  July,  1868, 
was  just  the  same  in  character  as  it  had  been  previous  to  that 
time.  The  plaintiffs  moved  to  exclude  the  testimony  of 
these  witnesses  in  relation  to  the  possession  of  said  lot  by 
McAlester,  and  the  fact  that  he  claimed  the  same  as  his  own, 
upon  the  same  grounds  assigned  to  former  motions ;  and 
duly  excepted  to  the  court  overruling  their  motion. 

At  the  request  of  the  defendant,  the  court  gave  the  follow- 
ing charges,  to  the  giving  of  each  of  which  the  plaintiffs 
separately  excepted  :  (2.)  "If  the  jury  believe  irom  the 
evidence  that  any  time  before  the  commencement  of  this 
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suit,  John  W.  McAlester  was  in  open,  notorious,  and  con- 
tiouous  possession  of  the  lot  in  controversy  for  ten  year&, 
claiming  the  same  as  his  own,  and  that  his  possession  was 
transferred  to  Kate  W.  McFarland,  and  her  possession  was 
transferred  to  defendants,  then  the  defendants  have  estab- 
lished the  defense  of  adverse  possession  of  ten  years,  and 
are  entitled  to  a  verdict."  (3.)  "If  the  jury  believe  from 
the  evidence  that  thepossession  of  John  W.  McAlester  was 
transferred  to  Kate  W.  McFarland,  and  that  her  possession 
was  transferred  to  defendants,  then  the  said  successive 
possessions  may  be  counted  together  in  computing  the  time, 
and  if  the  jury  find  from  the  evidence,  that  at  any  time,  said 
successive  possessions  together  were  open,  notorious,  ad- 
verse and  continuous  for  ten  years,  claiming  the  lot  as 
their  own,  then  the  defendants  are  entitled  to  a  verdict." 
(4)  "To  constitute  adverse  possession  it  is  not  necessary 
that  the  party  to  be  affected  thereby  should  have  actual 
notice  of  the  same."  (5.)  "A  non-resident  is  affected  by 
the  adverse  possession  of  his  land  in  this  State  to 
the  same  extent  as  a  resident,  and  the  same  facts  which 
would  carry  home  to  a  resident  notice  of  such  adverse 
'possession,  would  carry  such  notice  home  to  a  non-resi- 
dent." (6.)  "The  statute  of  limitations  is  a  statute  of  re- 
pose, and  should  be  upheld  and  enforced  by  the  courts  and 
juries  with  a  steady  hand."  (7.)  "Statutes  of  limitations 
are  enacted  in  the  interest  of  repose ;  their  remedial  pro- 
visions are  never  construed  narrowly ;  they  rest  on  the  pre- 
sumption that  meritorious  [claims  (?)]  are  not  allowed  to 
slumber  until  human  testimony  is  lost  or  human  memory 
fails.  I  charge  you,  therefore,  that  they  should  be  upheld 
with  a  steady  hand."  (11.)  "If  the  jury  believe  from  the 
evidence  that  John  W.  McAlester  was  in  the  open,  notorious 
and  continuous  adverse  possession  of  the  land  sued  for  more 
than  ten  years  after  the  letter  of  July  7,  1868,  was  re- 
ceived bj  Alex.  J.  Hanna,  and  before  the  bringing  of  this 
suit,  claiming  said  land  as  his  own,  then  I  charge  you,  that 
the  plaintiffs'  right  of  action  is  barred,  and  your  verdict 
must  be  for  the  defendant."  (12.)  "If  the  jury  believe 
from  the  evidence  that  McAlester  held  open,  notorious  and 
continuous  adverse  possession  of  the  lot  in  controversy, 
claiming  the  same  as  his  own  from  1852  till  1868,  then  the 
title  of  defendants  had  become  perfect  by  the  continuance 
of  the  adverse  possession."  (15.)  "If  the  jury  find  from 
the  evidence  that  the  letters  of  John  W.  McAlester  to  Alex 
Hanna,  referred  to  *two  lots  on  the  opposite  comer  towards 
the  river,*  and  that  the  lot  in  controversy  (lot  215)  was  not 
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on  the  opposite  corner  towards  the  river,  but  was  on  Court 
street,  beyond  Limestone  street,  and  that  lots  214  and  216 
were  nearer  to  McAlester's  residence  than  it,  they  have  a 
right  to  take  these  facts  into  consideration  in  determining 
which  lots  McAlester  referred  to." 

There  was  judgment  for  the  defendant,  and  the  plaintiffs 
bring  this  appeal,  and  assign  as  error  the  various  rulings  of 
the  lower  court,  to  which  exceptions  were  reserved. 

Emmett  O'Neal  and  Roulhac  &  Nathan,  for  appellanta.— 
If  the  possession  of  McAlester,  the  grantor  of  defendant's 
vendor,  was  permissive,  his  possession  could  not  become 
adverse  until  said  McAlester  asserted  a  hostile  ownership 
in  himself  and  repudiated  the  paramount  title  of  the  plain- 
tiffs' ancestor,  and  a  notice  of  such  renunciation  was  brought 
home  to  them,  or  their  ancestor. — Lucas  v.  Danid^  34  Ala. 
192 ;  State  v.  Conner,  69  Ala.  216  ;  Burrus  v.  Meadory,  90  Ala. 
144;  Duncan  V,  WiUiamSy  89  Ala.  351;  Woodstock  L  Co,  v. 
Roberts,  87  Ala.  440;  Walker  v.  Craivford,  70  Ala.  567;  Welk 
v.  Sheerer,  78  Ala.  142.  The  possession  of  McAlester  was 
permissive,  as  was  shown  by  the  admission  in  letters  writ- 
ten by  him  to  plaintiffs'  ancestor ;  and  these  writings  are  to 
be  construed  by  the  court. — Doivs  v.  Nat.  Bank,  91  U.  S. 
618  ;  1  Thompson  on  Trials,  §§  1065,  1067 ;  Holnuin  v.  Cram, 
16  Ala.  570,  580;  Neilson  v.  Harford,  8  Mees.  &  Wels.  823; 
Long  V.  Rodgers,  19  Ala.  321 ;  Broivn  v.  Hatton,  9  Ired.  319 ; 
Smith  V,  Faulkner,  12  Gray  251 ;  Kidd  v.  Cromtvdl,  17  Ala. 
648  ;  1  OreenL  on  Ev.,  §  288  b.  The  fact  that  McAlester, 
after  admitting  that  he  held  title  in  subordination  to  the 
plaintiffs,  paid  the  taxes  on  the  lands  in  controversy,  and  in- 
cluded them  in  a  schedule  in  a  bankruptcy  proceeding,  can 
have  no  effect  in  the  establishment  of  aaverse  possession  by 
McAlester,  and  evidence  of  this  fact  should  nave  been  ex- 
cluded.— MiUer  v.  The  State,  bb'  Ala.  600;  Tayloe  v.  Dugger, 
66  Ala.  444;  The  State  v.  Conner,  69  Ala.  216. 

Simpson  &  Jones,  contra, 

McCLELLAN,  J. — The  only  defense  made  to  this  action 
is  that  of  adverse  possession ;  it  is  not  controverted  that 

f)laintiffs  have  a  perfect  chain  of  muniments  of  title  to  the 
and.  The  possession  of  the  defendants  and  of  their  im- 
mediate vendor,  Mrs.  McFarland,  was  for  a  less  period  than 
ten  years  before  suit  brought.  Hence  the  defense  can  not 
be  made  out  without  tacking  Mrs.  McFarland's  possession 
on  to  that  of  McAlester,  from  whom  she  purchased,  which, 
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of  course,  must  have. been  adverse  to  the  plaintiffs,  and 
continued,  impressed  with  that  character,  to  the  sale  to 
and  putting  in  possession  of  said  vendee,  or  without  proof 
that  oefore  such  sale  McAlester*s  adverse  possession  had 
been  continued  for  the  statutory  period  and  thus  ripened 
into  a  perfect  title  in  him.  So,  there  were  really  but  two  ques- 
tions in  the  case,  the  resolution'  of  either  one  of  which  in 
defendants*  favor  entitled  them  to  a  verdict  and  judgment. 
Namely  :  First  Was  ItfcAlester's  possession  at  the  time 
of  the  sale  to  Mrs.  McFarland,  adverse  to  the  plaintiffs, 
and  had  it  at  that  date  been  adverse  for  a  length  of  time 
which,  added  to  the  possession  of  Mrs.  McFarland  and  de- 
fendants, make  out  tne  statutory  period,  the  adverse  charac- 
ter of  the  possession  subsequent  to  McAlester^s  being  con- 
fessed ?  And,  second^  If  McAlester's  possession  was  not  at 
that  time  adverse,  had  he  for  any  prior  period  of  ten  years 
had  such  adverse  possession  as  vested  him  with  the  le- 
gal title,  which,  in  the  absence  of  a  conveyance  by  him 
or  a  subsequent  holding  by  him  as  tenant  or  agent  for 
the  plaintiffs,  or  in  subserviency  to  them,  for  the  statutory 
period,  remained  and  was  in  him  when  he  sold  and  conveyed 
to  Mrs.  McFarland? 

The  evidence  for  the  defendants  tended  to  show  that  Mc- 
Alester  went  into  possession  of  the  land  in  1851,  and  from 
that  time  till  his  sale  of  it  to  Mrs.  McFarland,  he  continued 
in  the  possession,  exercising  acts  of  ownership  over  it,  treat- 
ing and  using  it  as  if  it  belonged  to  him  and  claiming  to  own 
it.  On  the  other  hand,  certain  letters  written  by  him  in 
April,  May  and  July,  1868,  to  the  executors  of  plaintiffs' 
ancestor  were,  togetlier  with  a  letter  in  reply  to  one  of  them, 
written  b^  one  of  the  executors  in  May,  1868,  introduce^  by 
the  plaintiffs,  and  tended  to  show  that  at  that  time,  that  is 
at  least  from  April  3d  to  July  17th,  1868,  McAlester  recog- 
nized the  title  of  plaintiffs  as  paramount  and  held  permis- 
sively  under  it  We  say  these  letters  tended  to  show  the 
subserviency  of  McAlester's  possession,  because  whether 
they  did  show  it  or  not  was  a  question  for  the  jury.  They 
amount  merely  to  written  admissions  of  fact  for  the  con- 
sideration of  the  triers  of  the  facts  :  they  are  not  such 
writings  as  the  trial  court  should  have  interpreted  and  de- 
clared the  effect  of  as  matter  of  law.  These  admissions 
were  for  the  consideration  of  the  jury,  in  two  respects.  On 
the  one  hand,  they  went  to  show  that  McAlester  s  possess- 
ion from  1851  to  1868,  though  having  all  the  visible  indicia 
incident  to  ownership,  was  not  in  truth  held  under  a  claim 
of  right  in  himself,  and  hence  was  not  adverse  to  the  title 
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of  the  plaintiffs.  Viewed  in  this  connection,  it  was  open  to 
the  jury  to  find  either  that  McAlester's  possession  had  not, 
up  to  that  time,  been  of  a  character  to  vest  the  legal  title  in 
him,  or  that  it  had  been  adverse  and,  therefore,  that  he  had 
a  perfect  title  when  the  letters  were  written.  If  they  reach- 
ed the  latter  conclusion,  that  title  continued  in  McAlester 
and  passed  by  his  conveyance  through  Mrs.  McFarland  in- 
to the  defendants,  unless  from  1868  on  he  held  possession 
for  a  period  of  ten  years  as  the  tenant  at  will,  or  agent,  or 
otherwise  permissively,  under  the  plaintiffs,  the  effect  of 
which  would  be  to  revest  the  title  in  them. — Alien  v.  Mans- 
field,  82  Mo.  688;  linger  i\  Mooney,  49  Am.  Rep.  100;  Echols 
17.  Hvhbard,  90  Ala.  309;  Hoffman  v.  White,  90  Ala  354; 
Atkinson  r.  Patterson,  46  Vt.  750 ;  Williams  v.  Pott,  L.  R  12 
Eq.  149. 

In  determining  whether  the  possession  of  McAlester,  after 
July,  1868,  was  that  of  the  plaintiffs,  in  the  sense  necessary 
to  divest  out  of  the  former  and  invest  in  the  latter  the  title 
acquired  by  McAlester's  possession  prior  to  April  3d,  1868, 
if  they  found  that  such  prior  possession  was  of  a  character 
and  duration  to  ripen  title,  in  him,  it  was  competent  for  them 
to  look  at  the  evidence  introduced  by  defendants  with  refer- 
ence to  the  payment  of  taxes  on  the  land  as  if  it  were  his 
own  by  McAlester,  and  to  the  fact  that  he  scheduled  this 
land  among  his  assets  in  the  bankruptcy  proceeding  and 
claimed  it  therein  as  exempted  to  him ;  and  it  follows  of 
course  that  the  court  did  not  err  in  overruling  plaintiffs'  ob- 
jection to  this  evidence.  The  other  aspect  in  which  the  ad- 
missions contained  in  the  letters  were  for  the  consideration 
of  the  jury  was  this  :  If  they  found  that  McAlester's  pos- 
session, prior  to  April  3d,  1868,  had  not  for  a  period  of  ten 
years  been  adverse  to  plaintiffs,  it  then  became  a  matter  of 
controlling  importance,  of  course,  to  determine  whether  his 
subsequent  possession  was  adverse,  either  of  itself  for  the 
statutory  period,  or  for  a  suflScient  length  of  time  next  be- 
fore the  inception  of  Mrs.  McFarland's  possession,  as  with 
the  term  of  her  holding  and  that  of  the  defendants  would 
amount  to  ten  years.  The  bankruptcy  proceedings  and  the 
payment  of  taxes,  we  may  remart  incidentally,  were  also 
competent  in  this  connection  a^  a  part  of  the  proof  necessary 
to  impress  this  subsequent  possession  with  an  adverse  char- 
acter. But  it  was  only  a  part  If,  in  this  event,  the  jury  found 
from  the  correspondence  between  McAlester  and  Hanna  that 
the  former's  possession  at  that  time  was  held  in  subordina- 
tion to  and  in  recognition  of  the  title  of  plaintiffs,  or  per- 
missively under  them,  they  could  not  find  that  McAlester's 
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subsequent  possession  was  adverse  to  the  plaintiffs  without 
proof — evidence  satisfactory  to  them — that  it  was  held  in 
hostility  to  plaintiffs*  title,  and  that,  the  fact  of  such  hos- 
tility, involving  a  repudiation  of  the  permissive  or  subordi- 
nate character  of  the  possession  as  it  existed  in  1868,  was 
brought  home  to  the  plamtiffs  ten  jrears  before  this  suit  was  insti- 
tuted. Being  in  the  possession  as  the  tenant  or  agent  of 
plaintiffs,  or  holding  in  anyway  for  them  and  in  recognition 
of  their  title  in  July,  1868,  they  had  a  right  to  assume  that 
the  character  then  impressed  on  the  possession  by  these 
facts  continued  so  long  as  it  was  not  disavowed  or  repudi- 
ated, and  the  disavowal  or  repudiation  brought  to  their 
knowledge ;  and  their  failure  to  assert  their  title  under  these 
circumstances  is  to  be  ascribed  to  their  continued  willing- 
ness that  McAlester  should  hold  for  them  and  in  their  right, 
and  not  to  their  acquiescence  in  his  wrongful  disseizin, 
since  knowledge  is  always  an  essential  element  in  acquies- 
cence, and  knowledge  of  a  wrong  must  always  be  shown  be- 
fore a  party  can  be  said  to  have  lost  his  right  to  redress  it 
by  delay  in  its  assertion.  Where  there  are  no  relations  be- 
tween the  owner  and  the  party  in  possession,  nothing  upon 
which  the  possession  can  be  referred  to  the  owner's  right, 
he  is  presumed  to  know  of  its  wrongful  character,  knowing, 
as  he  must,  of  the  fact  of  possession.  But  where  a  relation 
does  exist  upon  which  the  possession  is  referable  to  the  title, 
the  holder  of  that  title  is  justified  in  assuming  that  the  posses- 
sion is  subordinate  thereto,  and  held  in  recognition  thereof, 
until  he  knows  to  the  contrary.  No  kind  or  degree  of  actual 
hostility  will  of  itself  convert  such  a  permissive  into  an  ad- 
verse possession.  No  sort  of  claim  of  ownership  on  the  part 
of  the  party  in  possession  will  of  itself  have  this  efieci 
And  while  it  may  be  open  to  the  jury  in  some  cases  to  find 
from  the  circumstances  of  the  possession  that  the  owner  had 
notice  of  its  hostile  and  exclusive  character,  no  exclusive- 
ness  of  possession,  no  hostility,  no  claim  of  right  antago- 
nistic to  the  title  will  necessarily  in  any  case  take  the  place 
of  direct  proof  of  knowledge  on  the  part  of  the  owner  that 
the  possession  is  no  longer  neld  in  subserviency  to  him.  At 
most  in  any  case,  the  circumstances  of  hostility,  exclusive- 
ness  and  claim  of  right  are  only  for  the  jury  to  consider  as 
teinding  to  show  knowledge  on  the  part  of  the  owner,  the 
argument  being  that  the  circumstances  of  the  possession 
were  such  as  that  he  must  have  known  them,  and  from  them, 
that  the  possession  was  no  longer  held  under  him  and  in  re- 
cognition of  his  title. —  Woodstock  Iron  Co.  v.  Roberts,  87«Ala. 
436 ;  Burrus  v,  Meadors,  90  Ala,  140 ;  Baucum  v,  George,  65 
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Ala.  259:  E.  T,  V.  &  (?.  i?.  R.  Co,  v.  Davis.  91  Ala.  619; 
Bernstein  v.  HunveSy  78  Ala.  134;  DeJarnette  v.  McDanid,  93 
Ala.  215. 

When  brought  to  the  touch  "of  the  foregoing  views  chaises 
2,  3  and  4  ^iven  for  the  defendants  are  ammativeljbad.  Tnej 
each  require  the  jury  to  find  for  the  defendants  if  they 
should  believe  that  McAlester's  possession  was  open,  noto- 
rious and  held  under  a  claim  of  right  in  himself,  though  the 
jury  might  also  believe  that  the  plaintiffs  had  no  knowledge 
whatever  that  he  asserted  any  claim  to  the  land  except  un- 
der and  in  subserviency  to  their  title. 

Charge  11  given  for  defendants  was  misleading,  and  should 
not  have  been  given.  Of  course,  if  McAlester  was  in  the 
open,  notorious  and  continuous  adverse  possession  for  ten 
years  after  the  last  recognition  of  plaintiff's  title  by  the 
letter  of  July  17,  1868,  he  had  title,  bytthe  jury  would  prob- 
ably have  understood  the  word  odyerse,  as  used  mthis  charge, 
to  mean  a  claim  of  ownership  in  hostility  to  the  plaintiffs, 
when  such  claim,  without  proof  of  plaintiffs'  knowledge  of 
it,  would  not  render  the  possession  adverse  to  them. 

Charges  6  and  7  given  for  defendants  are  mere  arguments. 
The  court  was  under  no  duty  to  give  them,  but  its  action  in 
so  doing  would  not  work  a  reversal  of  the  case. 

Charge  VI  was  naisleading :  indeed  it  was  invasive  of  the 
province  of  the  jury.  If  the  jury  had  found  that  McAIes- 
ter's  possession  between  1851  and  April,  1868,  had  vested 
title  in  him,  it  would  not  necessarily  follow  that  this  title 
remained  in  him  and  passed  to  Mrs^  McFarland,  and  from 
her  to  the  defendants,  as  the  charge  in  effect  declarer  As 
we  have  seen,  it  was  open  to  the  jury  to  find  that,  if  McAl- 
ester really  had  title  in  1868,  it  had  revested  in  the  plaintiffs 
before  the  deed  to  Mrs.  McFarland  was  executed,  through, 
ten  years  continuous  possession  by  McAlester  subsequent 
to  July  17,  1 868,  under  and,  in  subordination  to  the  plaintiffs. 

Charges  5  and  15  given  for  defendants  are  unobjectiona- 
ble, except  that  the  latter  is  argumentative. 

Reversed  and  remanded. 


Vol.  xcix. 
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Baxbaam  v.  McCorley. 

Statutory  Action  of  Ejectment 

1.  Pleadings  in  an  action  of  ejectment.— In  an  action  of  ejectment 
the  defendant  may  withdraw  his  plea  of  not  guilty  and  file  a  demurrer 
to  the  complaint. 

2-  Same;  pleas  of  not  guilty  and  disclaimer.— A,  plea  of  not  guilty 
and  a  plea  of  disclaimer  present  incompatible  defenses,  and  can  not 
properly  be  pleaded  together  as  defenses  to  the  same  action  of 
ejectment. 

3.  Action  of  ejectment;  judgment  therein  carries  costs— In  an  action  of 
ejectment,  where  there  is  a  plea  of  disclaimer,  and  it  is  shown  by  the 
evidence  that  the  defendant  has  never  claimed  title  to,  or  ownership 
of  the  lands  sued  for,  but  that  he  was  in  actual  possession  of  a  small 
part  of  the  land  in  controversy,  his  plea  of  disclaimer  was  to  this  ex- 
tent not  sustained,  and  the  court  in  rendering  judgment  for  the 
plaintiff  should  have  allowed  him  his  costs. 

Appeal  from  the  District  Court  of  Lauderdale. 
Tried  before  the  Hon.  W.  P.  Chitwood. 

Emmett  O'Neal,  for  appellant. 

Simpson  &  Jones,  contra. 

COLEMAN,  J. — Plaintiffs,  appellants,  sued  in  ejectment 
to  recover  a  small  strip  of  land,  of  about  three  acres.  To 
the  complaint  the  defendants  at  first  entered  the  plea  of  "not 
guilty."  By  leave  of  the  court,  the  plea  was  withdrawn, 
and  defendant  demurred  to  the  complaint,  for  indefinite- 
ness  in  the  description  of  the  land.  The  court  sustained 
the  demurrer,  and  plaintiff  amended  the  complaint. 

There  was  no  error  in  allowing  the  defendant  to  with- 
draw^ his  plea  of  "not  guilty"  and  filing  a  demurrer.  The 
original  complaint  was  defective  in  the  matter  to  which  the 
demtirrer  was  directed,  and  the  court  did  not  err  in  sustain- 
ing it.  To  the  complaint  as  amended  the  defendant  filed 
four  pleas. 

Ist.  "That  he  disclaims  as  to  all  lands  sued  for  not  em- 
braced within  the  lands,  described  as  follows."  Here  fol- 
lows certain  lots  and  parcels  of  land  described  with  great 
particularity.  The  second  plea  was  as  follows  :  "And  as 
to  all  lands  sued  for  embraced  within  the  boundaries  of  the 
lands  in  the  Ist  plea  particularly  described  the  defendant 
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pleads  not  guilty."  The  third  and  fourth  pleas  were  adverse 
possession  of  ten  and  twenty  years  of  the  lands  described 
m  the  first  plea. 

The  bill  of  exceptions  states  that   "to  his  amended  com- 

{>laint,  defendant  nled  a  plea  disclaiming  possession  of  the 
and  sued  for."  A  plea  of  disclaimer,  and  a  plea  of  not 
guilty,  present  incompatible  defenses,  and  cannot  properly 
be  pleaded  together  as  a  defense  to  the  recovery  of  the 
same  land  in  an  action  of  ejectment  McQueen  v,  Lampleij^ 
74  Ala.  408. 

The  bill  of  exceptions  states  that  the  plaintiff  objected 
to  the  filing  of  the  plea  of  disclaimer,  ana  moved  to  strike 
it  from  the  file,  basing  both  motions  upon  the  ground  that 
the  plea  of  not  guilty,  to  the  original  complaint,  "was  an 
admission  of  possession,  as  to  the  lands  sued  for  in  the 
amended  complaint."  The  reason  assigned  in  support  of 
the  motion  is  without  merit,  and  there  was  no  error  in  over- 
ruling the  motion. 

.  The  case  was  tried  by  the  court,  without  the  interven- 
tion of  a  jury.  It  is  nowhere  stated  what  was  the  issue 
tried,  and  it  is  somewhat  difficult  to  determine  this  ques- 
tion from  the  judgment  rendered.  The  judgment-entry  is, 
"all  matters  in  controversy  in  this  case  being  submitted  to 
the  court,  and  the  court,  after  hearing  the  evidence,  and 
argument  of  counsel,  upon  mature  consideration  of  the 
same,  finds  for  the  plaintiff  for  the  land  sued  for,  in  their 
amended  complaint,  out  without  cost  or  damages.  It  is 
therefore  considered  by  the  court  that  the  plaintiff  have 
and  recover  of  the  defendant  the  said  land  sued  for  in  said 
amended  complaint,  to-wit :  ...  and  judgement  is  here- 
by rendered  against  the  plaintiff  for  cost, '  &c. 

If  we  consider  this  judgment  as  rendered   upon  issue 

{'oined  upon  the  plea  of  disclaimer,  or  upon  "not  guilty"  or 
)oth  pleas,  the  finding  of  the  court  for  the  plaintiff,  "and 
that  he  recover  of  the  defendant  the  land  sued  for"  entitled 
the  plaintiff  to  recover  his  cost 

On  the  other  hand,  if  the  issue  was  joined  upon  the  plea 
of  disclaimer  and  the  evidence  sustained  the  plea,  then  the 
court  should  have  found  the  issue  for  the  defendant,  and 
not  for  the  plaintiff  as  stated  in  the  judgment  entry.  On 
such  finding  for  the  defendant,  the  plaintiff  may  have  judg- 
ment for  his  land,  but  without  cost  It  seems  clear  from 
all  the  evidence  that  the  defendant  has  never  claimed  title 
to  and  ownership  of  the  lands  described  in  the  amended 
complaint  The  dispute  seems  to  have  arisen  as  to  the 
exact  boundaries  of  the  parcel  of  land  sued  for,  and  as  to 
Vol.  zoiz. 
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whether  they  included  a  certain  spring  of  water,  all  of 
which  might  have  been  ascertained  and  adjusted  by  a  care- 
ful survey,  without  recourse  to  litigation.  The  proof  satis- 
factorily shows,  that  defendant  was  in  the  actual  possession 
and  cultivation  of  a  small  fractional  part  of  the  tnree  acres 
sued  for  at  the  time  suit  was  brought,  but  not  under  a 
claim  of  ownership.  To  this  extent  his  plea  of  disclaimer 
was  not  sustained  by  the  proof,  and  the  plaintiff  was  en- 
titled to  his  verdict,  for  this  portion  of  the  land  at  least  and 
his  cost.  This  should  have  been  the  judgment  of  the  court, 
and  a  judgment  to  this  effect  will  be  here  rendered,  giving 
the  plaintiff  his  cosi 
Corrected  and  affirmed. 


Capital  City  Water  Co*  v.  Carey. 

Action  to  recover  Money  had  and  received. 

1.  Action  for  money  had  and  received;  when  not  maintainable. — If,  in  an 
action  to  recover  from  a  water  company,  as  money  had  and  received, 
an  amount  paid  under  protest,  in  settlement  of  a  water  bill,  it  is 
shown  that  plaintiff  allowed  an  unnecessary  waste  of  more  water  than 
she  actually  paid  for,  at  the  usual  and  customary  rates,  there  is  no 
equity  in  plaintiff's  claim,  and  she  is  not  entitled  to  recover. 

Appeal  from  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  the  appellee,  Jennie  A.  Carey, 
against  the  Capital  City  Water  Company  to  recover,  as  money 
had  and  received,  the  amount  paid  by  the  plaintiff  in  settle- 
ment of  a  bill  held  by  the  defendant  against  the  plaintiff  for 
water  consumed  by  ner.  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Judgment  was  rendered  for  the  plaintiff,  and  the  defendant 
appeals. 

J.  M.  Falkner,  for  appellant,  cited  Comer  v.  Bcmkhead,  70 
Ala.  136 ;  Mobile  v.  L.  &  N,  K  R.  Co,,  84  Ala.  115 ;  Sher- 
toard  V.  Citizem'  Water  Co,,  90  Cal.  635. 

Gordon  Maodonald,  contra,  cited  Bushy  v,  Chesterfield 
Waierioorks  aud  Gas  Light  Co,,  96  Eng.  Com.  Law  Rep.  176 ; 
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Weaver  v.  Cardiff,  etc.,  48  L.  T.  N.  S.  906 ;  Shefidd  Water 
Co.  V.  Carter,  8.  L.  Rep.  S.  B.  Div.  632 ;  State  v.  Jersey  City, 
45  N.  J.  L.  246. 

HEAD,  J. — Action  to  recover  $1453,  money  had  and 
received,  brought  by  appellee  against  appellant  Tried  by 
the  court  below  without  a  jury,  and  judgment  for  the  plain- 
tiff. On  April  1,  1892,  defendant  presented  to  plaintiff  its 
bill  for  water  rent,  amounting  to  $21.50.  The  bill  consisted 
of  an  advance  charge  of  $2.50  for  the  privilege  of  usin^  20,- 
000  gallons  of  water  during  the  quarter  ending  April  Ist ; 
$1.50  for  meter  rent,  and  $17.50  for  excess  of  water  con- 
sumed over  20,000  gallons,  being  70,461  gallons,  at  25  cents 
per  1000.  Plaintiff  objected  to  the  bill,  and  placed  the 
matter  in  the  hands  of  her  attorney,  Gordon  Macdonald,  to 
adjust  and  settle  with  the  defendant  on  the  best  terms  he 
could  obtain.  After  several  interviews,  the  company  agreed 
to  reduce  the  bill  to  $14.50,  and  Macdonald  paid  it  for  plain- 
tiff at  that  sum ;  but  he  claims  he  paid  it  under  protest, 
and  plaintiff  insists  upon  a  state  of  facts  to  show  tne  pay- 
ment was,  in  law,  involuntary.  The  defendant's  version  is 
that  the  reduction  and  payment  were  expressly  agreed  on 
as  a  compromise  and  settlement  of  the  whole  aispute  and 
threatened  litigation.  We  do  not  find  it  necessary,  nowever, 
to  decide  this  q^uestion,  since  it  is  most  manifest  the  plain- 
tiff was  not  entitled  to  recover,  for  other  reasons. 

It  appears  the  defendant  was  under  a  contract  with  the 
city  of  Montgomery  touching  its  duties  in  reference  to  fur- 
nishing water  to  the  inhabitants  of  the  city.  The  15th  sec- 
tion of  that  contract  is  as  follows :  '*That  the  domestic  rates 
for  water  furnished  under  this  contract  to  citizens  of  Mont- 
gomery shall  never  exceed  the  average  rates  paid  in  other 
cities  of  similar  size ;  the  present  basis  of  rates  shall  be  six 
dollars  per  annum  for  building  of  five  rooms  and  less,  and 
one  dollar  per  annum  for  each  additional  room,  other  rates 
to  be  proportionate  to  these,  as  above  ordained :  said  rates 
shall  be  such  as  to  allow  for  the  use  of  meters  by  consumers 
if  they  so  select."  Plaintiff's  house  had  8  rooms.  Much 
of  argument  is  addressed  to  us  upon  the  proper  construction 
of  the  several  provisions  of  this  clause  of  the  contract, 
touching  the  right  of  defendants  to  charge  for  water  at 
*'nieie7*  rates'*  or  "fixture  rates,"  and  what  uses  of  water  are 
comprehended  within  the  term  "domestic,"  or  "domestic 
use,'  which,  under  the  practically  undisputed  evidence,  we 
do  not  think  i^.  necessary  to  consider.  It  is  clear,  under  the 
most  favorable  construction  of  the  contract  to  the  plaintifi^ 
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the  payment  of  the  prescribed  charges  only  entitled  her  to 
consume  so  mach  water  as  was  reasonable  and  necessary  to 
all  her  domestic  uses ;  and  beyond  that,  she  could  not  suffer 
water  to  go  to  waste  on  her  premises  without  incurring  lia- 
bility to  defendant  to  pay  its  reasonable  value.  The  evidence 
shows  that  from  Dec.  31st,  1891,  to  Feb'y  12th,  1892,  she 
suffered  her  pipes,  on  her  premises,  to  leak  to  such  an  ex- 
tent that  a  waste  resulted  of  80,000  gallons  or  more,  over 
and  above  her  ordinary  and  necessary  consumption.  The 
defendant,  upon  discovering  or  suspecting  the  leakage,  in 
December,  put  in  a  meter ;  and  on  Feb'y  12th,  1892,  it  was 
thereby  disclosed  that  the  average  use  of  water,  during  the 
preceding  forty  days,  was  2,080  gallons  per  day.  The  meter 
was  read  three  days  later,  which  was  manifestly  after  the 
leaks  had  been  repaired,  and  the  consumption  was  found  to 
be  19  gallons  per  day ;  the  next  d^  it  was  24  gallons ;  thirty 
days  later  it  snowed  an  average  of  30  gallons  per  day,  and 
on  May  2d  the  average  had  been  57  gallons  per  day.  Thus 
we  have,  as  actually  detected,  an  unnecessary  waste  of  over 
80,000  gallons  within  forty  days.  The  plaintiff  was  charged 
with  only  70,461  gallons  as  excess,  amounting,  at  the  usual 
and  customary  charges,  as  shown  by  the  evidence,  to  $17.50. 
The  plaintiff  paid  only  $1450  in  settlement  of  the  whole 
bill,  and  now  orings  the  equitable  action  of  money  had  and 
received  to  recover  thai  There  is  no  equity  in  the  case  for 
the  plaintiff,  and  judgment  will  be  here  rendered  in  favor  of 
the  defendant. 
Reversed  and  rendered. 


Corpeningr  &.  Co.  v.   Worthington   ^^  m 

&  C/0«  iiv_«^ 

Action  upon  Written  Contract. 

1.  Demurrer  to  part  of  plea. — A  demurrer,  which  is  addressed  to 
only  a  part  of  a  plea  is  untenable ;  and  if  there  are  defects  in  certain 
portions  of  the  plea,  the  remedy  is  by  motion  to  strike  out,  by  objec- 
tion to  evidence,  or  by  instructions  to  the  jury  to  disregard  the  de- 
fective allegations. 

2.  Duplicity  in  a  plea  no  ground  of  demurrer. — A  plea  is  not  demurra- 
ble for  duplicity. 

3.  Demurrer  to  plea;  irhen  improper. — When,  in  an  action  under  a 
contract,  to  recover  for  work  and  labor  done  in  grading  for  a  railroad, 
the  defendant  pleads  that  it  was  understood  and  agreed  that  the 
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measurements  and  estimates  of  the  work  to  be  made  by  the  engineer 
of  the  railroad  company  should  be  conclusive  upon  the  parties,  and 
that  all  the  work  done  was  measured  and  estimated  by  the  engineer 
on  the  first  day  of  each  month  during  the  continuance  of  the  con- 
tract, at  which  time  the  plaintiffs  were  either  present,  or  could  have 
been  if  they  desired,  and  that  the  amount  so  ascertained  was  paid  to 
the  plaintiffs  by  the  defendant  before  the  institution  of  the  suit,  a 
demurrer  to  such  plea,  on  the  grounds,  that  it  does  not  show  that 
plaintiffs  had  any  notice  or  opportunity  to  be  present  and  to  be  heard, 
when  the  estimates  were  made,  that  such  estimates  were  ex  parte, 
and,  in  the  absence  of  plaintiffs,  n  t  binding  on  them,  is  not  main- 
tainable and  is  improper;  the  proper  way  to  raise  the  issue  intended 
by  the  demurrer  being  by  a  replication. 

Appeal  from  the  Circuit  Court  of  Jeflfersou. 

Tried  before  the  Hon.  James  B.  Head. 

This  action  was  brought  by  the  appellants  against  the 
appellees ;  and  sought  to  recover  under  a  written  contract 
for  work  and  labor  done.  The  suit  was  for  $12,000,  and 
judgment  was  recovered  by  the  plaintiflF  for  $321.59.  The 
plaintiffs  prosecute  this  appeal,  and  assign  as  error  the  rul- 
ings of  the  court  upon  the  pleadings.  The  facts  having 
reference  to  such  of  the  pleadings  as  are  reviewed  by  this 
court  are  sufficiently  stated  in  the  opinion. 

Lane  &  White,  for  appellants. 

James  Weatheuly  and  Walker  Percy,  contra. 

HARALSON,  J. — The  appellants,  plaintiffs  below,  sued 
on  a  written  contract,  entered  into  by  them  and  the  defend- 
ants, wherein,  in  consideration  of  certain  clearing,  grubbing, 
masonry  and  grading  of  the  railroad  track  of  the^irming- 
ham  Mineral  Railroad  Company,  in  the  construction  of  the 
road-bed  in  its  building  and  extension,  which  the  plaintiffs 
bound  themselves  to  do,  the  defendants  undertook,  and 
agreed  to  pay  them  certain  prices  for  the  work  to  be  done, 
averring  that  they  had  complied  with  all  the  provisions  of 
said  contract,  on  their  part,  and  that  defendants  failed  to 
comply  with  their  provisions,  on  their  parts,  in  that  they 
have  failed  to  pay  plaintiffs  for  the  work  they  did,  at  the 
prices  agreed  on  and  mentioned  in  the  complaint,  which 
sums,  with  the  interest  thereon,  they  sue  to  recover.  The 
common  counts  were  added. 

The  defendants  pleaded  nine  pleas,  to  three  of  which,  the 
4th,  5th  and  6th,  with  the  demurrers  and  replications  to 
them,  and  the  demurrers  alleged  to  be  filed  to  the  replica- 
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tions,  we  are  invited,  by  the  assignments  of  error,  to  con- 
sider. 

The  4:th  plea  sets  up,  in  substance,  the  same  contract 
which  is  set  up  in  the  special  count,  as  the  basis  of  the  ac- 
tion, and  sets  up  additional  terms  of  said  contract,  not  set 
out  in  the  special  count,  confessing  that  the  defendants 
agreed  to  pay  the  plaintiffs  for  the  labor  and  services  con- 
tracted to  oe  done  and  rendered,  as  set  forth  in  said  contract, 
but  it  was  on  the  conditions  and  with  the  understanding  and 
agreement,  as  stipulated  in  said  contract, — which  plaintiffs 
had  not  mentioned  in  their  complaint, — that  such  labor  and 
services  were  to  be  done  and  rendered,  according  to  specifi- 
cations annexed  to  said  contract,  as  a  part  of  it,  and  were  to 
be  classed,  estimated,  approved  and  accepted  by  the  engineer 
of  said  railroad;  the  plaintiffs  bound  themselves  in  said 
contract,  (1)  not  to  assign  or  pledge,  in  favor  of  third  parties, 
any  money  falling  due  under  said  contract,  or  retained  by 
defendants  as  reserved  percentages,  under  the  terms  of  said 
contract ;  (2)  to  use  no  other  powder  for  the  work  under  said 
contract,  but  that  furnished  by  defendants,  at  prices  speci- 
fied ;  (3)  that  they  would  keep  at  work  a  force  capable  and 
equal  to  completing  the  work  contracted  for,  in  a  workman- 
like manner,  within  the  time  stipulated  for  its  completion ; 
and  (4)  the  plaintiffs  would  complete  the  work  contracted  by 
them  to  be  aone,  on  or  before  tne  30th  day  of  September, 
1887;  that  defendants  duly  kept  and  performed  all  their 
obligations  and  undertakings  in  said  contract  specified,  and 
the  plaintiffs  had  failed  to  perform  theirs.  Four  breaches 
of  said  contract  are  assigned  in  said  plea,  according  to  the 
four  specifications  of  duties  to  be  performed  by  the  plaintiffs, 
as  they  are  above  set  out,  claiming  $13,0C0  damages,  for 
each  of  the  four  several  braeches.  The  defendants  also 
claim,  that,  "by  each  of  said  four  breaches,  any  balance  due 
to  plaintiffs  under  said  contract, — to  wit,  15  per  cent,  of  the 
amount  paid  or  due  for  work  or  services  rendered  under  said 
contract, — was,  thereby,  forfeited  to  defendants,  under  said 
contract,  and  became  their  property,  to  be  by  them  forever 
retained."  The  plea  concludes,  praying  judgment  for  the 
several  sums  claimed  as  damage  for  each  of  said  breaches, 
and,  also,  for  the  said  forfeiture  under  each  breach,  and 
prays  to  be  allowed  to  recoup  such  damages,  to  the  extent 
of  anything  that  may  be  owing  plaintiffs,  and  a  judgment 
for  the  balance. 

The  plaintiffs  demurred  to  this  plea,  assigning  five 
grounds,  the  first  three  of  which  are  predicated  on  the  mis- 
taken assumption,  that  the  pleader  failed  to  aver  how  much 
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damage  the  defendants  claim  by  reason  of  each  breach, 
whereas,  the  sum  of  $13,000  is  distinctly  claimed,  as  dam- 
ages for  each  separate  breach.  The  fourth  ground  is  un- 
tenable, if  for  no  other  reason,  because  it  goes  to  a  part  of 
the  plea.  The  remedy,  if  the  assignment  of  the  breach  is 
bad,  is  by  motion  to  strike  out,  by  objection  to  evidence  un- 
der it,  or  by  instructions  to  the  jury  to  disregard  it. — Ken- 
non  &  Bro.  v.  W.  TL  Tel,  Co.,  92  Ala.  399.  And  the  fifth 
ground,  that  for  duplicity,  is  not  available  under  our  system 
of  pleading. — BoUing  v,  McKenzie,  89  Ala.  470. 

The  sixth  plea  is,  that  under  and  by  virtue  of  said  con- 
tract, it  was  understood  and  agreed,  that  the  measurements, 
classification  and  estimates,  monthly  or  final  of  said  work, 
to  be  made  by  the  engineer  of  said  railroad  company,  should 
be  absolute  and  conclusive  upon  the  parties;  and  avers, 
that  all  work  done  by  the  plaintifis,  under  the  contract, 
was  measured,  classed  and  estimated  by  said  engineer,  on 
or  about  the  first  day  of  each  month,  during  the  continu- 
ance of  the  contract,  at  which  time,  the  plaintiffs  were  either 
present,  or  could  have  been,  if  they  desired,  and  the  amount 
so  ascertained,  was  paid  to  them  by  defendants,  before  the 
institution  of  this  suit. 

The  plaintiffs  demurred  to  this  plea,  on  the  ground,  that 
the  plea  does  not  show,  that  they  had  any  notice  or  oppor- 
tunity to  be  present  and  to  be  heard,  when  said  estimates 
were  made,  an4  they  were  ex  parte^  and  in  the  absence  of 
plaintiffs  are  not  binding  on  them. 

This  was  no  sufficient  reply  by  demurrer  to  the  plea. 
The  plea  was  good.  A  replication,  rather  than  a  demurrer, 
would  have  raised  the  issue  intended  by  this  demurrer. 

The  next  assignment  of  error  is,  that  the  court  erred  in 
overruling  plaintiffs'  demurrer  to  defendants'  5th  plea.  We 
have  been  unable  to  find  any  such  demurrer  in  the  record. 

The  remaining  assignments  are,  that  the  court  erred  in 
sustaining  defendants'  demurrer  to  plaintiffs'  second  repli- 
cation to  defendants'  sixth  plea ;  and  in  sustaining  defend- 
ants' demurrer  to  plaintiffs  replication  to  defenaants'  5th 
plea. 

The  only  demurrer  appearing  to  the  second  replication  to 
the  sixth  plea, — and  it  seems  to  have  no  application  to  it, — 
is  the  one  filed  April  25,  1890,  and  it  no  where  appears 
the  court  ever  acted  on  it. 

To  the  fifth  plea  plaintiffs  filed  two  replications,  one  on 
the  30th,  and  another  on  the  Hist  of  May,  1889.  To  these 
replications,  defendants  interposed  two  demurrers,  one  on 
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the  25th  of  April,  1890,  and  the  other,  on  the  25th  of  Sep- 
tember, 1890. 

On  the  25th  of  September,  1890,  the  court  overruled  what 
was  tertned  the  "additional  demurrer"  to  the  replication  to 
the  fifth  plea,  and  sustained  the  demurrer  to  the  replication 
to  the  fifth  plea.  There  is  an  apparent  conflict  in  this  rul- 
ing, but  it  is  evidently  due  to  clerical  misprision  in  writing 
the  judgment-entry,  which  ought  to  have  been  corrected  in 
the  court  below. 

From  this,  it  may  be  inferred,  that  by  the  term  "addi- 
tional demurrer,"  is  meant  the  one  filed  second  in  point  of 
time,  on  the  25th  of  September,  1890,  leaving  as  tne  only 
demurrer  to  the  replication  to  this  plea,  the  one  filed  on  the 
25th  of  April,  1890.  But,  we  are  puzzled  to  know  to  which 
one  of  the  replications  to  the  fifth  plea  the  court  sustained, 
and  to  which  he  overruled,  the  demurrer,  since  there  are 
three  replications,  and  there  is  nothing  to  indicate,  more 
than  we  nave  stated,  to  which  the  demurrers  were  intended 


toapply. 
There  is 


is  great  and  perplexing  confusion  in  the  proceed- 
ings, and  the  manner  m  which  the  record  appears.  The  de- 
murrers and  replications  are  not  numbered,  and  do  not  ap- 
pear in  the  record,  in  the  order  of  their  filing,  and  in  the 
condition  we  find  it,  it  is  impossible  for  us  to  comprehend 
and  pass  intelligently^  on  some  of  the  errors  assigned. 

We  find  no  error  in  the  record,  and  tlie  judgment  is  af- 
firmed. 


1187   844 

I\orth  Birmingrham  Railway  Co.  v.    iSMl 
Liddicoat.  i^  |^ 

Action  Against  a  Railroad  Company  for  Damages  on  Account 
of  Personal  Injuries, 

1.  CommoH  carrier;  cvatotn  of  receiving  and  discharging  pasfieTigem  at 
ft  tthce  other  than  a  regular  Htation.—lt  a  common  carrier  is  in  the 
habit,  or  has  the  custoni,  of  receiving  and  discharging  passengers  at 
a  place  other  than  a  regular  station  on  its  road,  a  passenger,  who, 
knowing  of  such  custom,  attempts  to  board  a  train  at  such  place,  is 
as  much  justified  in  the  assumption  that  the  carrier's  cars  are  in  a 
safe  condition,  as  he  would  be  were  he  attempting  to  board  them  at 
a  regular  station. 

2.  Action  for  damages;  avprmenftf  of  complaint. — In  an  action  against 
a  railroad  company  for  injuries,  alleged  to  have  been  suffered  by  the 
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plaintiff  while  attempting  to  board  a  train,  by  reason  of  a  handle  on 
one  of  the  cars  giving  way,  it  is  necessary  that  the  complaint  should 
aver  that  the  plaintiff  attempted  to  board  the  train  at  a  station  pro- 
vided for  passengers,  or  at  a  place  where  it  is  usual  or  customary  to 
receive  passengers,  or  that  the  plaintiff  was  invited  or  knowingly  per- 
mitted to  attempt  to  board  the  car,  or  that  he  was,  in  some  manner, 
accepted  as  a  passenger. 

3.  Same.— An  averment  in  the  complaint,  that  "plaintiff  was  in 
the  act  of  getting  on  one  of  defendant's  passenger  cars  as  a  passen- 
ger, as  he  had  the  right  to  do,"  is  a  mere  statement  of  the  pleader's 
conclusion,  and  no  weight  can  be  accorded  it  in  determining  the  suf- 
ficiency of  the  complaint. 

4.  Same;  pleadings  construed  against  the  pleader. — ^The  averments  in 
a  complaint  that  the  plaintiff  attempted  to  board  the  train  when  it 
was  a  short  distance  south  of  where  the  defendant's  road  crosses 
another  railroad,  does  not,  by  reason  of  the  statute  requiring  all 
trains  to  stop  before  crossing  the  track  of  an  intersecting  road  with- 
in one  hundred  feet  of  the  crossing,  raise  the  inference  that  the  de- 
fendant's train  was  at  rest  when  the  plaintiff  attempted  to  board  it, 
it  not  beins  averred  that  the  train  was  on  a  north-Dound  trip,  and 
had  approacned  withiA  one  hundred  feet  of  the  crossing 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A,  Sharpk 

This  was  an  action  brought  bj  the  appellee,  William  Lid- 
dicoat, by  his  next  friend,  against  the  North  Birmingham 
Railway  Company,  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  by  reason  of  the  negli- 
gence of  the  defendant. 

The  allegations  of  the  com{)laint  and  the  facts,  as  dis- 
closed by  the  record,  are  sufficiently  stated  in  the  opinion. 
The  defendant  interposed  a  demurrer  to  the  complaint  upon 
the  following  grouncis:  Isi  Because  it  does  not  allege  tnat 
the  defendant's  train  was  at  a  station  or  regular  stopping 
place,  where  passengers  were  received  and  discharged, 
when  the  plaintiff  attempted  to  get  aboard  the  train.  2d. 
Because  it  does  not  allege  that  the  defendant  or  its  servants 
knew  or  could  have  known  that  William  Liddicoat  was  at- 
tempting to  get  aboard  the  train  when  he  received  the  inju- 
ries complained  of.  3d.  Because  the  complaint  shows  that 
plaintiff  was  guilty  of  contributory  negligence  that  was  the 
proximate  cause  of  the  injuries  complained  of  by  him,  and 
does  not  allege  that  the  defendant  was  guilty  of  wanton  or 
intentional  negligence.  The  court  overruled  each  of  these 
grounds  of  demurrer,  and  the  defendant  duly  excepted 
thereto.  There  was  judgment  for  plaintiff,  and  defendant 
appeals. 

Garrett  &  Underwood,  for  appellant,  cited   North  Bir- 
mingham Street  Railway  Co.  v.  Calderivood,  89  Ala.  247 ;  J/. 
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rf-  a  B.  B,  Co,  V.  Womack,  84  Ala.  150;  Oa.  Pac.  B.  B.  Co. 
V.  Blanton,  84  Ala.  154. 

Chas.  p.  Jones  and  W.  R  Houghton,  cmtra,  cited  L.  d  N. 
R.  B.  Co.  V.  Johnston,  79  Ala.  436;  A.  G.  S.  B.  B.  Co.  v. 
Sellers,  93  Ala.  9;  B.  dk  0.  B.  B.  Co.  v.  Kane,  69  Md.  11. 

STONE,  C.  J. — Appellee,  a  minor  between  eleven  and 
twelve  years  of  age,  sued  appellant,  a  street  railway  com- 
pany, operating  cars  with  dummy  engines,  to  recover  dam- 
ages for  alleged  injuries  sustainea  by  plaintiff  while  attempt- 
ing to  board  one  of  appellant's  trains.  The  train  he  attempted 
to  Doard  was  going  from  the  city  of  Birmingham  to  North 
Birmingham,  and  was  approaching  a  point  where  the  Bir- 
mingham Mineral  Railroad  Company  s  tracks  cross  appel- 
lant s  tracks,  when  it  came  to  a  stop  just  before  reaching  the 
crossing,  and  then  proceeded  on  its  way.  Appellant  has  pas- 
senger stations  at  short  intervals  along  its  road,  one  of  which 
is  located  about  two  hundred  feet  north  of  the  intersection  of 
the  two  roads,  but  it  has  no  station  at  the  point  where  ap- 
pellee attempted  to  enter  its  car.  It  was,  however,  a  com- 
mon, if  not  daily,  occurrence  for  persons  to  take  advantage 
of  the  momentary  stoppage  of  the  train  as  it  approached 
the  crossing,  to  board  or  alight  from  its  cars,  and  it  does 
not  appear  that  this  practice  was  ever  prohibited,  or  ob- 
jected to,  by  appellant,  or  its  servants  in  cnar^e  of  its  trains. 
The  habitual  stopping  of  the  train  at  this  point  was  in  con- 
sequence of  the  recjuirements  of  the  statute,  (Code,  §  1145), 
and  not  for  receiving  and  discharging  passengers,  thougn 
that  had  become  a  frequent,  if  not  daily  occurrence,  as 
stated  above. 

On  the  23d  of  March,  1891,  appellee  was  standing  on  the 
side  of  appellant's  track,  either  upon  or  near  the  roadway 
of  the  intersecting  road,  when  appellant's  train,  consisting 
of  an  engine  and  two  cars,  approached  the  crossing,  going 
north.  One  of  the  cars  was  an  ordinary  passenger  coach, 
and  the  other  an  open  car  having  running  boards  extending 
along  each  side,  which  furnished  a  step  to  passengers  get- 
ting on  or  off  the  car.  Appellee  attempted  to  board  one  of 
the  cars  but  fell,  and  one  of  the  trucks  passed  over  and 
crushed  his  leg,  necessitating  amputation.  For  that  injury 
this  suit  was  brought. 

Whether  appellee,  when  he  attempted  to  board  the  train, 
was  standing  on  the  track  of  the  intersecting  road,  and 
attempted  to  get  on  the  ear  while  the  train  was  in  motion, 
or  whether  he  was  south  of  the   crossing  and  the  train  at 
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rest  when  he  made  the  attempt,  are  (][uestions  as  to  which 
the  testimony  is  conflicting.  There  is  also  direct  conflict  in 
the  testimony  as  to  the  cause  of  appellee's  fall.  His  state- 
ment is,  that  he  undertook  to  board  the  open  car  while  the 
train  was  at  rest,  south  of  the  crossing,  the  open  car  being 
next  to  the  engine ;  that  he  stepped  on  the  running  board 
and  seized  with  his  hand  the  arm  or  support  attached  to  the 
car  to  assist  passengers  in  getting  in  and  out  of  the  car; 
that  one  end  of  the  arm  or  support  broke  loose  from  its 
fastenings  and  precipitated  him  upon  the  track. 

The  engineer,  on  the  other  hand,  testified  that  he  was 
looking  at  appellee  when  the  accident  occurred ;  that  he  saw 
him,  as  the  train  was  parsing,  standing  on  the  roadway  of 
the  Birmingham  'Mineral  Railroad  Company  at  il»  intersec- 
tion with  appellant's  road,*  and  that  the  box  passenger  coach 
being  next  tne  engine,  appellee  jumped  on  the  rear  steps 
of  that  car  and  seized  hold  of  the  railings ;  that  he  lost  his 
hold  and  fell  on  the  track  and  the  front  truck  of  the  rear 
car  passed  over  his  leg  ;  that  the  railing  of  which  he  took 
hold  did  not  break  loose,  and  was  not  out  of  repair.  There 
is  other  testimony  seemingly  corroborative  of  each  of  these 
versions  of  the  accident. 

The  averments  of  the  complaint,  so  far  as  material  to  be 
noticed,  are  that  "on  the  day  and  year  aforesaid,  at  a  point 
in  North  Birmingham  on  defendant's  line  of  road,  a  short 
distance  south  of  where  the  defendant's  road  crosses  the 
Birmingham  Mineral  railroad,  the  plaintiflF  boarded,  or 
attempted  to  board,  or  attempted  to,  and  was  in  the  act  of, 
getting  on  one  of  the  defendant's  passenger  cars,  as  a  pas- 
senger, as  he  had  the  right  to  do ;  that  tne  car  the  plaintiff 
was  attempting  to  get  on  was  an  open  car  with  a  running 
board  on  each  side  for  passengers  to  get  on  and  into  the  car; 
that  on  each  of  the  seats  of  said  car  was  a  handle  or  arm 
made  and  used  for  the  purpose  of  enabling  passengers  to 
catch  hold  of  the  same  to  enable  them  to  pull  themselves 
into  the  car ;  that  plaintiff  caught  h'old  of  one  of  these 
handles  or  arms  and  was  pulling  himself  into  the  car,  when 
the  handle  or  arm  turned  or  broke,  whereby  plaintiff  was 
thrown  to  the  ground  and  under  the  car,  and  his  leg  was 
run  over,"  &c. 

There  was  a  demurrer  to  the  complaint  which  was  over- 
ruled. The  defendant  then  pleaded  the  general  issue  and 
contributory  negligence  on  plaintiff's  part  The  errors 
assigned  are  the  rulings  of  the  court  on  tne  demurrer  to  the 
complaint,  on  the  charges  given  and  refused,  and  on  the 
motion  for  a  new  trial. 
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It  may  be  declared  as  a  general  rule  that  the  relations  of 
carrier  and  passenger  are  founded  in  contract,  either  ex- 
pressed or  implied,  made  upon  a  valuable,  but  not  necessa- 
rily a  pecuniary  consideration,  "and  when  such  relations 
bring  one  of  the  parties  into  contact  with  a  material  agency 
which  the  contract  requires  the  other  party  to  supply,  the 
law  exacts  of  him  who  supplies  that  agency  tUe  duty  of  ex- 
ercising care  in  its  selection,  maintenance  in  repair  and  op- 
eration."— 2  Am.  &  Eng.  Encyc.  of  Law,  p.  739.  The  rela- 
tion begins  "when  the  contract  of  carriage  having  been 
made,  or  the  passenger  having  been  accepted  as  such  by  the 
carrier,  he  has  come  upon  the  carrier's  premises  or  has  en- 
tered any  means  of  conveyance  provided  by  the  carrier." 
2  Am.  &  Eng.  Encyc.  of  Law,  p.  z44. 

It  is  the  duty  of  the  carrier  id  provide  safe  and  conven- 
ient stations,  and  means  of  ingress  to  and  egress  from  its 
cars ;  and  if  a  person  has  the  hoim  fide  intention  of  taking 
passage  by  a  train  and  goes  to  a  station  at  a  reasonable  time, 
ne  is  entitled  to  protection  in  these  respects,  as  a  passenger, 
from  the  moment  he  enters  the  carrier's  premises. 

The  carrier  may,  by  proper  notice,  prohibit  the  receiving 
or  discharging  of  passengers  at  other  places  than  the  sta- 
tions provided  by  it,  and  persons  attempting,  uninvited,  to 
board  its  trains  at  such  other  places,  in  tne  absence  of 
wanton  or  willful  negligence  on  the  part  of  the  carrier,  act 
at  their  own  peril  until  they  have  entered  its  carriage,  or 
are  accepted  as  passengers. 

If,  however,  a  carrier,  is  in  the  habit  of  receiving  or  dis- 
charging passengers  at  a  place  other  than  a  regular  station, 
or  persons  are  invited  or  directed  by  its  authorized  servants 
to  board,  or  alight  from  its  cars  at  such  other  places,  they 
have  the  right  to  presume  that  it  is  safe  to  board  or  quit  the 
train  at  such  place,  unless  the  risk  in  doing  so  is  so  obvious 
that  a  man  of  ordinary  care  and  prudence  would  not,  under 
like  circumstances,  make  the  attempt. — BcdL  dt  Ohio  R,  R. 
Co.  V.  Kane,  69  Md.  11. 

It  is  immaterial  for  what  purpose  its  cars  are  stopped  at 
such  place,  other  than  a  regular  station,  whether  in  conse- 
quence of  a  duty  enjoined  on  it  by  law,  as  when  approach- 
ing the  track  of  an  intersecting  road,  or  arising  from  con- 
venience or  necessity  in  the  usual  mode  of  operating  its 
trains.  If  the  public  are  in  the  habit  of  entering  or  quitt- 
ing its  cars  at  such  place,  without  objection  from  its  agents 
or  servants,  such  persons  are  entitled  to  the  protection  of 
all  the  duties  imposed  upon  the  carrier  in  receiving  and  dis- 
charging passengers  at  its  regular  stations,  except  in  so  far 
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as  it  may  be  relieved  therefrom  by  obvious  risks,  incident 
to  the  nature  and  condition  of  such  place  of  customary  use. 
The  customary  use  of  such  place  for  receiving  and  discharg- 
ing passengers  may  become  so  generally  known  and  well 
established  as  to  impose  upon  the  carrier  the  duty  of  maintain- 
ing such  place  in  as  safe  and  convenient  condition  as  a  reg- 
ular station,  and  to  authorize  a  passenger,  without  notifying 
the  conductor,  or  other  servant  of  the  carrier,  of  his  desire 
or  intention  to  board  the  train,  to  presume  that  a  reasonable 
opportunity  will  be  aflforded  him  for  that  purpose,  and  that 
it  IS  safe  to  do  so.  A  passenger  attempting  to  board  a  train 
at  such  place,  and  under  such  circumstances,  is  as  much 
justified  in  the  assumption  that  the  carrier's  cars  are  in  a 
safe  condition,  as  he  would  be  were  he  attempting  to  board 
them  at  a  regular  station ;  lor  the  duty  of  the  carrier  to  so 
maintain  them  attaches  in  all  cases  and  under  all  circum- 
stances where  the  relation  of  carrier  and  passenger  exists 
either  by  express  contract  or  by  implication  of  law. 

What  has  Deen  said  has  no  application  to  a  person  who,  be- 
ing at  either  a  regular  station,  or  a  place  of  customary  use 
for  receiving  and  discharging  passengers,  has  not  a  bo)uifide 
intention  of  boarding  a  train  as  a  passenger,  but  simply  in- 
tends or  attempts  to  obtain  passage  without  the  knowledge 
and  consent  of  the  carrier's  servants  or  employes,  and  with- 
out paying  fare.  Such  a  person  would  in  no  sense  be  a  pas- 
senger, but  a  trespasser  to  whom  the  carrier  would  owe  no 
higher  duty  than  to  refrain  from  wanton  or  willful  negli- 
gence ;  or,  upon  discovering  him  to  be  in  a  position  of  peril, 
to  employ  such  reasonable  care,  as  the  facilities  at  hand  would 
permit,  to  avoid  the  threatened  injury. — L,  cfcN.  B.  R.  Co,v, 
Webb,  97  Ala.  308 ;  12  So.  Kep.  374  •  M,  dt.  C.  B.  B  Co.  r. 
Womack,  84  Ala.  149. 

But  the  failure  of  the  carrier  to  maintain  its  cars  in  re- 
pair would  not,  as  respects  such  person,  be  either  wanton  or 
willful  negligence,  however  gross  such  negligence  might  be, 
and  for  an  injury  resulting  under  such  circumstances,  the 
carrier  would  not  be  answerable  in  damages  to  the  person 
injured. 

Whether  or  not  a  person  is  a  passenger  is  generally  a 
question  for  the  jury,  and,  always  so  when  different  infer- 
ences may  be  drawn  from  the  "testimony. — Brown  v.  Scar- 
bm^o,  97  Ala.  316 ;  12  So.  Eep.  289. 

There  is  testimony  in  the  case  before  us  tending  to  show 
that  appellee  was,  when  injured,  attempting  to  board  one  of 
appellant's  cars  with  the  bona  fide  intention  of  riding  there- 
on, upon  paying  the  customary  fare ;  while,  on  the  other 
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hand,  there  is  testimony  tending  to  show  that  his  attempt  to 
board  the  train,  at  the  time  and  place  mentioned,  was 
prompted  b;^  a  mere  boyish  propensity ;  in  common  parlance, 
to  "steal  a  ride,"  as  he  had  done  or  attempted  to  do  on  other 
occasions ;  and  if  the  testimony  on  another  trial  should  be 
substantially  as  we  now  find  it,  the  question  will  be  one  for 
the  jury  unaer  proper  instructions  from  the  court. 

It  can  not  be  affirmed  as  a  universal  proposition  of  law 
that  it  is  negligence  joer  seior  a  person  to  attempt;  to  board  a 
moving  train.  The  age  and  physical  condition  of  the  person 
making  the  attempt,  tne  rate  of  speed  of  the  train,  the  nature  of 
the  car  and  of  the  place,  and  all  the  attendant  facts  and  circum- 
stances enter  into  the  question ;  and  while  any  one  of  these 
facts  might  possibly  be  sufficient  to  justify  the  conclusion 
of  negligence  as  matter  of  law,  ordinarily  it  is  a  question 
for  the  jury,  the  test  being  whether  a  person  of  ordinary 
care  and  prudence  would,  under  similar  circumstances,  have 
made  the  attempt — Bolt  &  Ohio  B.  B.  Co,  v.  Kane^  69  Md. 
11;  M.  &  L\  Btoy.  Co,  v.  Stetoart,  91  Ala.  421. 

All  the  questions  for  review  in  this  case  may  be  solved 
when  tested  by  the  principles  we  have  above  formulated. 

Taking  up  the  demurrer  to  the  complaint,  and  construing, 
as  we  must,  the  averments  of  the  latter  most  strongly  against 
the  pleader,  we  are  unable  to  declare  that  the  complaint 
shows  on  its  face  that  the  relation  of  carrier  and  passenger 
legally  existed  between  appellant  and  appellee  at  the  time 
the  alleged  injury  was  suffered.  It  is  not  averred  that  ap- 
pellee was  attempting  to  board  the  train  at  a  station  pro- 
vided for  passengers,  or  at  a  place  where  it  was  usual  or  cus- 
tomary to  receive  passengers  on  its  cars,  or  that  appellee 
was  invited  or  knowingly  permitted  to  attempt  to  board  the 
car  by  any  authorized  servant  or  employe  oi  the  company, 
or  that  he  was,  in  any  manner,  accepted  as  a  passenger.  In 
the  absence  of  averments  showing  an  express  contract  of 
carriage,  or  of  facts  from  which  such  contract  is  implied  in 
law,  no  relation  is  shown  to  have  subsisted  between  the 

{)arties  at  the  time  of  the  accident,  that  devolved  upon  appel- 
ant the  duty  towards  appellee  of  maintaining  its  cars  m  re- 
pair. Failing  in  this  respect,  and  there  being  no  averment 
that  the  injury  was  caused  by  the  wanton  or  willful  negli- 
gence of  the  company,  no  cause  of  action  is  shown  for  which 
it  is  answerable  to  appellee. — L,  dt  N,  B,  B.  Co.  v,  Hairston, 
97  Ala.  351;  12  So.  Eep.  299;  Eiisley  Bwy.  Co.  v.  Ckeuming,  93 
Ala.  24. 

We  are  not  unmindful  of  the  averment  in  the  complaint  that 
''plaintiff  was  in  the  act  of  getting  on  one  of  the  defendant's 
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passenger  cars  as  a  passenger,  as  he  had  the  right  to  do,''  but 
these  words  are  the  mere  averment  of  the  pleader's  conclu- 
sion. No  facts  are  stated,  and  no  weight  can  be  accorded 
them  in  determining  the  sufficiency  of  the  complaint.  Thej 
are  perfectly  consistent  with  a  most  heedless  attempt  to 
board  the  train  when  in  motion,  and  at  a  place  not  set  apart 
by  any  order  or  usage  of  the  company  for  receiving  passen- 
gers. Moreover,  there  is  an  almost  irresistable  implication 
that  when  the  attempt  was  made  to  board  the  car,  the  train 
was  in  motion. 

There  is  a  manifest  distinction  in  this  respect  between  the 
complaint  in  this  case  and  that  in  L,  dt  N.  B,  B.  Co,  v,  Jones. 
83  Ala.  377.  In  the  latter,  the  averment  that  the  plaintiff's 
intestate  was  a  passenger  is  supported  by  the  statement  that 
she  was  in  the  defendant's  coach,  a  position  which,  of  itself, 
prima  facie  indicated  the  relation  of  passenger ;  while  here, 
there  is  no  fact  averred  in  the  complaint  which  indicates 
that  appellee  had  become,  or  was  in  a  position  entitling  him 
to  become,  a  passenger  in  appellant's  train  at  the  time  of  the 
accident. 

When  we  look  to  the  averments  of  fact  in  the  complaint, 
as  controlled  by  the  intendments  against  the  pleader,  it  must 
be  inferred  from  the  complaint  that  appellee's  attempt  to 
board  the  train  was  at  a  place  where  he  was  not  authorized  or 
invited  to  make  the  attempt ;  that  the  cars  were  in  motion 
at  a  rate  of  speed  which  would  have  deterred  a  man  of  or- 
dinary care  from  making  the  attempt  under  like  circum- 
stances, and  that  in  making  such  attempt  appellee  was  a 
trespasser. — Montgomery  v.  A,  O.  S.  B.  B.  Co,,  97  Ala.  305; 
12  So.  Eep.  170;  iJnsley  Bwy  Co,  v,  Chewning,  93  Ala.  24 

It  is  contended  in  argument  for  appellee  that  it  must  be 
inferred  that  the  train  was  at  rest,  when  appellee  undertook 
to  board  it,  because  of  the  averment  that  appellee's  attempt 
to  board  was  made  when  the  train  was  ''a  short  distance 
south  of  where  the  defendant's  road  crosses  the  Birming- 
ham Mineral  Bailroad,"  and  because  of  the  statutory  re- 
quirement that  trains  shall  be  brought  to  a  full  stop  liefore 
crossing  the  tracks  of  an  intersecting  road. 

There  are  conclusive  reasons  why  this  argument  can  not 
prevail.  Although  the  court  takes  judicial  knowledge  of  the 
requirements  of  the  statute,  and  it  is  averred  in  the  com- 
plaint that  appellee's  train  was  south  of  the  crossing,  it  is 
not  averred  that  the  train  was  on  a  north  bound  trip.  In- 
dulging the  view  most  unfavorable  to  the  pleader,  as  we 
must,  tne  train  at  the  time  of  the  accident  was  south  bound 
and,  therefore,  according  to  the  complaint,  had  passed  the 
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intersecting  road,  and,  consequently,  the  point  where  it  was 
required  by  the  statute  to  come  to  a  stop. 

On  the  other  hand,  if  we  could  assume  the  train  was 
north  bound,  it  is  not  averred  it  had  approached  within  one 
hundred  feet  of  the  crossing,  when  plaintiff  undertook  to 
board  it,  that  being  the  distance  from  the  crossing  at  which 
it  was  required  by  the  statute  to  come  to  a  full  stop.  The 
averment  that  the  train  was  "a  short  distance  south  of  where 
the  defendant's  road  crosses  the  Birmingham  Mineral  Bail- 
road"  is  not  the  equivalent  of  an  averment  that  the  train 
was  within  one  hundred  feet  of  the  crossing.  This  last  fact 
is  not  necessarily  implied  in  the  averment  made.  The  in- 
ference does  not  arise,  as  matter  of  law,  from  the  facts 
averred  in  the  complaint,  that  appellant's  train  was  at  rest 
when  appellee  attempted  to  board  it,  but,  as  we  have  shown, 
the  intendments  on  demurrer  are  to  the  contrary. 

It  results  from  the  foregoing  principles  that  the  first  and 
second  grounds  of  demurrer  to  the  complaint  should  have 
been  sustained ;  and  in  view  of  the  intendments  against  the 

S leader,  as  above  indicated,  it  may  be  the  third  ground  of 
emurrer  should  have  been  sustained,  notwithstanding  con- 
tributory negligence  is  ordinarily  matter  of  defense.  We 
cite  the  following  authorities  :  L.  dk  N.  R,  R,  Co.  v.  Hairs- 
ton,  \)1  Ala.  361;  12  So.  Bep.  299;  Montgomery  v.  Ala.  G.  S. 
R.  R.  Co.,  97  Ala.  305;  12  So.  Bep,  170;  Ensley  Rwy.  Co.  o. 
Cheivning,  93  Ala.  24. 

The  cnarges  given  and  refused  by  the  court,  on  which  the 
remaining  assignments  of  error  are  based,  need  not  be 
specially  noticed.  The  principles  we  have  announced  will 
furnish  sufficient  guide  on  another  trial. 

For  the  error  of  the  City  Court  in  overruling  the  demur- 
rer to  the  complaint,  its  judgment  is  reversed  and  the  cause 
is  remanded. 


Moody  V.  Alabama  Great  Southern 
Kailroad  Co. 

Action  for  Damages,  for  Killing  Cattle  Iry  a  Railroad  Tram. 

1.  General  affirmative  charge. —When,  in  an  action  against  a  railroad 
company  to  recover  damages  for  the  killing  of  a  cow,  there  is  evidence 
from  which  the  jury  could  infer  that  defendant's  employees  were 


09  653 

101  186 

M  5631 

121  475 

128  866 


Digitized  by  VjOOQiC 


554  SUPKEME  OOUET  [Nov.  Term, 

[Moody  V.  Alabama  Great  Southern  R.  R.  Co.] 

negligent  in  not  avertingthe  accident,  it  is  error  to  give  the  general 
affirmative  charge  for  the  defendant. 

2.  Objection  to  depositions. — Although  a  deposition  is  taken  without 
the  affidavit  required  by  section  •^2  of  the  Code  being  made,  it 
should  not  be  excluded  on  objection  and  motion  made  to  it  after  the 
commencement  of  the  trial. 

3.  Argument  of  counsel  to  th^  jury.— In  &n  action  against  a  railroad 
company  to  recover  damages  for  the  killing  of  a  cow,  a  statement  by 
the  plaintiff's  counsel  in  his  argument  before  the  jury,  that  "^the  wit- 
nesses were  hound  to  testify  as  they  did ;  that  if  they  had  testified 
differently,  they  would  have  been  promptly  discharged,"  when  wholly 
unsupported  by  the  evidence,  is  properly  excluded. 

Appeal  from  the  Circuit  Court  of  Tuscaloosa, 

Tried  before  the  Hon.  S.  H.  Sprott. 

This  is  an  action  to  recover  damages  for  the  killing  of  a 
Galloway  cow,  and  was  brought  by  the  appellant,  F.  8. 
Moody,  against  the  appellee  corporation.  This  is  the  second 
appeal. — 90  Ala.  46.  After  the  reversal  of  the  cause,  the 
second  trial  in  the  Circuit  Court  resulted  in  a  judgment  for 
defendant.  The  defendant  admitted  the  killing  of  the  cow 
by  one  of  its  trains  at  the  date  and  place  mentioned  in  the 
complaint,  but  denied  any  liability  therefor.  The  testimony 
for  the  defendant  was  to  the  effect  that  the  train,  the  engine 
of  which  killed  the  cow  in  question,  was  properly  manned 
and  equipped  with  skillful,  competent,  and  careful  men  and 
good  machinery;  that  the  engineer  was  at  his  post  and 
keeping  a  proper  lookout;  that  he  saw  the  cattle  on  the 
track  before  he  came  up  to  them  ;  that  he  blew  the  cattle 
alarm,  and  blew  for  brakes ;  that  he  brought  his  train  to 
nearly  a  full  stop,  and  that  after  the  cattle  had  left  the  track 
he  started  his  train  up  again ;  that  after  the  train  got  under 
headway  the  cow,  which  was  killed,  ran  back  on  the  track, 
right  in  front  of  the  engine ;  that  he  could  not  possibly  have 
stopped  his  train  then  in  time  to  have  averted  the  accident ; 
and  that  the  engineer  did  all  that  he  could  to  prevent  the 
accident.  The  evidence  for  the  plaintiff,  as  testified  by  the 
witness  Hamner,  tended  to  show  that  near  the  place  where 
the  cow  was  killed,  there  were  tracks  of  several  cows  ^oing 
up  on  the  railroad  track,  and  after  getting  on  the  rauroaa 
track,  the  said  tracks  could  be  seen  for  about  40  yards,  and 
all  the  tracks  then  left  the  railroad  track,  except  the  tracks 
of  one  cow,  which  went  about  20  yards  further,  and  then 
disappeared,  and  that  opposite  this  place  on  the  track, 
where  the  tracks  of  the  cow  disappeared,  the  body  of  the 
cow  was  found,  at  the  bottom  of  the  embankment 

Upon  the  defendant  offering  to  introduce  in  evidence  the 
deposition  of  one  William  T.  Ham,  who  was  the  conductor 
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on  the  train  that  killed  the  said  cow,  the  plaintiff  objected, 
and  moved  the  court  to  suppress  the  deposition,  on  the 
ground  ''that  the  answer  of  said  witness  to  the  interroga- 
tories showed  that  he  was  a  resident  of  Birmingham,  and 
within  100  miles  of  the  place  of  trial ;  and  upon  the  further 
ground,  that  no  affidavit  was  filed  with  the  clerk  of  the 
Circuit  Court  in  the  said  case,  as  required  by  law,  as  a  basis 
for  filing  interrogatories,  and  taking  the  deposition  of  said 
witness  Ham."  But  the  court  overruled  the  plaintiff's  ob- 
jection and  motion,  and  allowed  the  said  deposition  to  be 
read  in  evidence,  ''the  case  having  been  entered  upon  and 
the  plaintiff  having  introduced  his  evidence,  and  rested  his 
case,  before  any  obiection  was  made  to  the  introduction  of 
said  deposition."  To  this  action  of  the  court  the  plaintiff 
duly  excepted.  The  part  of  the  argument  of  the  plaintiff's 
counsel  wnich  was  ruled  out  by  the  court  is  stated  in  the 
opinion.  To  this  action  of  the  court  the  plaintiff  duly  ex- 
cepted. There  was  judgment  for  the  defendant,  and  the 
plaintiff  prosecutes  this  appeal,  and  assigns  as  error  the 
several  rulings  of  the  lower  court,  to  which  exceptions  were 
reserved. 

Frank  S.  ISIoody,  for  appellant. — The  general  affirmative 
charge  should  not  have  been  given  for  the  defendant. — Seals 
V.  Edmmdaon,  73  Ala.  295;  Hall  v.  Posey,  79  Ala.  84;  Tait 
V.  Murphy,  »0  Ala.  440;  DePoister  v.  Gilnier,  82  Ala.  43.'); 
Ala.  Gold  Life  Ins.  Co.  v.  Mobile  Mutual  Ins.  Co.,  81  Ala.  329; 
Luke  V.  Caihoun  County,  52  Ala.  115 ;  Belisle  v.  Clark,  49 
Ala.  98;  McGehee.  v.  Harrison,  51  Ala.  522;  Carter  v.  Shorter, 
57  Ala.  253.  The  deposition  of  the  witness  Ham  should 
have  been  excluded  from  the  jury. — Parker  v.  Haggerty, 
1  Ala. '633;  Wright  v.  Smith,  66  Ala.  545;  Parsons  v.  Boyd, 
20  Ala.  122;  Shield  v.  Dothard,  59  Ala.  595;  Sinis  v.  Jacob- 
son,  51  Ala.  186.  The  plaintiff's  counsel  should  have  been 
permitted  to  comment  upon  the  testimony  of  the  defendant's 
witness  in  the  manner  attempted. — E.  T.,  V.  dk  G.  R.  R. 
Co.  V.  Bayliss,  75  Ala.  471. 

A.  G.  Smith,  cmitra. — The  court  did  not  err  in  giving  the 
general  affirmative  charge  in  favor  of  the  defendant — A.  G. 
S.  R.  R.  Co.  V.  Moody,  90  Ala.  46.  The  objection  to  the 
deposition  of  the  witness  Ham  and  the  motion  to  exclude 
the  same  were  properly  overruled. — R.  R.  Co.  v.  Maples, 
63  Ala.  601;  Cornelius  v.  Partain,  39  Ala.  473;  Mays  Heirs 
V.  May's  Adrnr.,  28  Ala.  141 ;  Thompson  v.  Rawles,  33  Ala. 
29;  Hudson  v.  Howlett,  32  Ala.  478;  Morgan  v.  Wing,  58  Ala. 
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301 ;  Code  of  1886,  §  2810.  The  remarks  of  plaintiflf's  at- 
torney  which  were  excluded  by  the  court  were  not  supported 
by  the  evidence,  and,  therefore,  the  court  did  not  err  in  its 
ruling  thereon.— J?.  T,,  V,  dt  O.  R  R.  Co,  v.  Baylies,  75 
Ala.  471. 

McCLELLAN,  J. — This  is  the  second  appeal  in  this  case. 
On  the  former  appeal  it  was  held  that  the  evidence  was  free 
from  conflict  or  adverse  inference  to  the  negation  of  all  neg- 
ligence on  the  part  of  defendant's  trainmen  in  respect  of  the 
killing  of  plaintiffs  cow,  and  hence  that  the  general  affirma- 
tive charge  with  hypothesis  should  have  been  given  for 
defendant.— ^/a.  Cfr,  So.  R.  K  Go.  v.  Moody,  90  Ala.  46. 
When  the  case  came  on  for  trial  again  below,  the  court  was 
of  opinion  that  the  evidence  adduced  was  the  same  as  upon 
the  first  trial,  and  therefore  charged  affirmatively  for  the  de- 
fendant. A  verdict  was  returned  accordingly,  and  from  the 
judgment  thereon  this  appeal  is  prosecuted.  This  court  was 
at  first  of  the  opinion  that  the  evidence  on  the  two  trials 
was  the  same,  that  it  showed  without  conflict  that  defendant 
was  not  negligent,  and  that  the  trial  court  properly  gave  the 
affirmative  charge  for  defendant.  We  have  come  to  a  differ- 
ent conclusion,  however,  on  the  application  for  rehearing, 
and  the  former  opinion  on  this  appeal  is  withdrawn.  On  the 
last  trial  the  witness  John  Hamner  testified  to  facts  from 
which  the  jury  might  legitimately  have  inferred  that  the  ani- 
mal did  not  come  upon  the  track  and  stop  so  immediately 
in  front  of  the  engine  that  it  was  impossible  to  avoid  strik- 
ing her,  as  deposed  to  by  the  trainmen,  but  that,  to  the  con- 
trary, it  got  on  the  track  some  distance  in  front  of  the  engine, 
and  ran  along  it  for  sixty  yards  before  being  overtaken  and 
killed  by  the  train.  This  evidence  was  not  in  the  case  on  the 
first  trial,  or,  at  least,  was  not  presented  here  by  the  bill  of 
exceptions  taken  on  that  trial.  If  the  jury  believed  Hamner, 
they  could  not  believe  the  account  given  of  the  accident  by 
the  engineer ;  and,  believing  Hamner,  thej  had  a  right  to 
infer  tnat  defendant's  employes  were  negligent  in  not  stop- 
ping the  train,  or  so  slackening  its  speed  as  to  admit  of  the 
escape  of  the  animal.  The  charge  given  by  the  trial  court 
deprived  the  jury  of  this  right,  and  was  therefore  erroneous. 
M.  ff:  B.  R.  R.  Co.  v.  Ladd,  92  Ala.  287. 

The  statute  provides  that  "all  objections  to  the  admissi- 
bility of  the  entire  deposition  in  evidence  must  be  made  be- 
fore entering  on  the  trial,  and  not  afterwards,  unless  the 
matter  is  not  disclosed  in  the  deposition,  and  appears  after 
the  commencement  of  the  triah  '    Code,  §  2810.    It  is  in- 
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sisted  for  appellant  that  this  statute  "  means  a  deposition 
taken  pursuant  to  section  2802  of  the  Code/'  and  has  no  ap- 
plication to  or  bearing  upon  a  paper  filed  in  the  cause  as  a 
deposition,  and  ojBfered  on  the  tricbl  as  such,  and  which  is  in 
the  form  of  a  deposition,  but  which  appears  on  its  face  not 
to  have  been  regularly  taken  in  that,  for  instance — the  pres- 
ent case — the  preliminary  affidavit  has  not  been  made  as  re- 
quired by  the  section  last  referred  to.  This  construction, 
we  think,  is  entirely  too  narrow.  Its  adoption  would  lead 
to  the  practical  emasculation  of  the  statute  quoted  first 
above,  since  objections  to  entire  depositions  are,  in  many  if 
not  most  instances,  based  upon  some  infirmity  of  the  de- 
.  position  resulting  from  non -conformity  to  section  2802.  W© 
apprehend  the  true  interpretation  of  the  act  to  be  such  as  to 
make  it  applicable  to  every  paper  filed  in  a  cause  which  is 
in  the  form  of  a  deposition  taken  therein,  wholly  irrespective 
of  the  defects  it  disclose^  in  the  manner  of  taking  it.  In 
one  sense  no  paper  in  this  form  which  the  court  adjudges  to 
be  inadmissible  is  "a  deposition,*'  and  the  judgment  of  ex- 
clusion is  essentially  a  judgment  that  it  is  not  a  deposition; 
but  manifestly  this  is  not  the  sense  of  the  word  as  used  in 
section  2810,  else  the  operation  of  that  section  would  be  con- 
fined to  depositions  regularly  taken  in  all  respects,  but  con- 
taining no  evidence  relevant  to  the  issue — a  case  which 
could  rarely  occur  and  in  which,  when  it  does  occur,  the 
statute,  if  it  applies  at  all,  might  be  easily  avoided  by  making 
separate  motions  to  exclude  different  parts  of  the  deponent's 
testimony.  We  are  clear  that  a  deposition,  the  infirmity  of 
which  lies  in  the  absence  of  the  affidavit  required  by  section 
2802,  should  not  be  excluded  on  a  motion  made  after  the 
commencement  of  the  trial ;  and  hence  that  the  court's  ac- 
tion on  the  objection  made  by  plaintiff,  after  the  trial  had 
been  entered,  to  the  deposition  of  the  witness  Ham  as  an 
entirety  was  free  from  error. 

It  does  not  appear  of  this  record  that  the  court  prevents 
any  line  of  argument  on  the  part  of  plaintiff's  counsel  as  is 
here  insisted.  What  was  done  is  thus  stated  in  the  bill  of 
exceptions :  "  Plaintiff's  counsel,  in  addressing  the  jury  in 
his  argument,  stated,  *the  witnesses,  whose  depositions  had 
been  read  and  who  were  employes  of  the  defendant,  were 
bound  to  testify  as  they  did ;  that  if  they  had  testified  dif- 
ferently they  would  have  been  promptly  discharged.'  Coun- 
sel for  defendant  objected  to  this  argument,  and  asked  the 
court  to  rule  it  out,  which  motion  the  court  granted."  This 
action  of  the  court  was  not  with  reference  to  counsel's  fur- 
ther argument,  but  solely  upon  and  with  reference  to  a  state- 
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ment  wholly  unsupported  by  evidence,  which  had  already 
been  made  in  argument.  That  this  statement  was  improper 
and  properly  ruled  out  by  the  court,  we  do  not  doubt.  E.  71 
Va.  d  Ga.  k  R,  Co.  v.  Bnyliss,  75  Ala.  471 ;  L.  dk  N,  R.  R. 
Co.  V.  Orr,  91  Ala.  548.  It  is  not  conceivable  that  this  ac- 
tion of  the  court  could  have  denied  to  plaintiff  the  benefit  of 
any  legitimate  argument  his  counsel  might  thereafter  have 
seen  proper  to  advance. 

For  the  error  pointed  out  the  judgment  is  reversed,  and 
the  cause  remanded. 


, Baker  v.  Maxwell  etal. 

09   6681 
Ills    476 

I  99  b5»\  Bin  in  Equity  to  rescind  Contract. 

\m   637|  ^       -^ 

1.  Fraudulent  misrepresentations ;  averments  in  bill  to  rescind  con- 
tract.—When  a  bill,  filed  to  rescind  the  sale  of  land,  on  the  ground  of 
fraudulent  concealmentB  and  misrepresentations,  sets  forth  facts 
showing  the  particular  concealments  and  misrepresentations  relied 
on,  and  avers  that  these  misrepresentations  were  as  to  matters  ma- 
terial, and  not  the  mere  expression  of  opinion  of  the  defendant,  and 
that  complainants  were  induced  thereby  to  enter  into  the  contract,  its 
averments  are  sufficient  in  this  regard  to  justify  the  relief  asked. 

2.  Same;  executed  contract  can  be  rescinded  therefor. — A  misrepre- 
sentation by  one  of  the  parties  to  a  contract  of  sale,  in  regard  to  a 
material  fact  which  operated  as  an  inducement  to  the  other  party, 
upon  which  be  had  a  right  to  rely,  and  by  which  he  was  actually  de- 
ceived and  injured,  is  a  fraud,  and  confers  upon  him  the  right  to 
avoid  the  contract,  although  wholly  executed,  if  the  attempt  is 
seasonably  made. 

3.  Averments  of  bill  to  rescind  contract. — A  bill  to  rescind  a  contract, 
whereby  the  complainants  conveyed  to  defendant  certain  lands,  in 
consideration  of  the  transfer  to  them  of  certain  mortgages,  on  the 
ground  of  misrepresentation  by  defendant  as  to  the  title  of  the  mort- 
gagors to  the  realty,  and  the  existence  of  the  personalty  at  the  time 
of  the  mortgage,  need  not  negative  the  solvency  of  the  mortgagors, 
nor  aver  that  the  debts  secured  by  the  mortgages  were  not  enforce- 
able otherwise  than  by  the  foreclosure  of  the  mortgages. 

4.  Same — A  bill  filed  to  rescind  a  contract  for  fraudulent  misrep- 
resentations, which  alleges  that  said  misrepresentations  were  as  to 
material  fact^,  and  were  conducive  to  the  transaction,  is  not  demur- 
rable on  the  ground  that  the  representations  were  not  such  as  the 
complainants  had  a  right  to  rely  upon,  since  they  might,  by  the  exer- 
cise of  diligence,  have  ascertained  their  fa'sity. 

5.  Same;  transfer  to  third  party, — If,  in  a  bill  to  rescind  a  contract, 
whereby  complainants  conveyed  to  defendant  certain  land  in  con- 
sideration of  the  transfer  to  them  of  certain  mortgages  held  by  the 
defendant,  on  the  ground  of  fraudulent  misrepresentations  as  to  the 
property  conveyed  in  said  mortgages,  it  is  shown  that  the  complain- 
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ants  assigned  such  mortgages  for  value  and  without  recourse  to  a 
third  person,  and  afterwards  accepted  a  re-assignment  without  re- 
course on  such  third  person,  the  complainants  are  not  entitled  to  the 
relief  prayed  for,  unless  the  bill  further  avers  such  facts  as  imposed 
a  legal  or  equitable  obligation  on  the  complainants  to  accept  such 
re-assignment. 

6.  Same;  complainanU*  knowledge  of  the  fahity  of  the  repreaeTitations. — 
If  it  is  not  alleged  in,  or  inferrible  from,  the  averments  of  the  bill, 
that  the  complainants  knew  the  falsity  of  the  representations  at  the 
time  of  the  transfer  by  them  to  such  third  person,  they  are  entitled 
to  the  rescission  of  the  contract,  notwithstanding  by  such  assignment 
of  the  mortgages,  the  alleged  fraud  was  condoned,  the  transaction 
infected  bv  it  ratified,  and  the  complainants  may  have  been  guilty  of 
laches  in  the  institution  of  their  suit. 

Appeal  from  Chancery  Court  of  Tuscaloosa. 

Heard  before  the  Hon.  Thos.  Cobbs. 

On  March  29, 1889,  Charles  M.  Maxwell  and  J.  W.  Sanders 
filed  their  bill  of  complaint  against  C.  C.  Baker  ;  and  sought 
to  have  rescinded  a  contract  of  sale,  entered  into  between 
the  complainants  and  the  respondent  on  June  21,  1889.  The 
contract,  the  rescission  of  wnich  is  prayed  for  in  said  bill, 
was  that  the  complainants,  who  were  the  owners  of  a  lot 
designated  as  lot  No,  46  in  the  town  of  Tuscaloosa,  convey- 
ed unto  the  respondent.  Baker  the  said  lot,  in  consideration 
of  the  said  Baker  transferring  to  them  three  certain  mort- 
gages as  follows :  One  from  T.  B.  Jones  and  wife  to  C.  C. 
Baker,  upon  certain  real  and  personal  property,  and  the 
other  two  to  C.  C.  Baker  from  T.  B.  Jones  and  C.  C.  Jones, 
respectively,  upon  certain  personal  property. 

The  ground  upon  which  the  complainants  ask  for  relief 
is  the  fraudulent  concealment  and  misrepresentation  as  to 
the  title  of  the  property  conveyed  in  the  mortgages.  The 
bill  avers  that  at  the  time  the  complainants  executed  to 
said  Baker  their  deed  of  conveyance  to  the  lot  No.  46,  and 
before  delivering  said  deed,  the  said  Baker  assured  them, 
"that  it  was  not  necessary  that  they  should  examine  into 
the  title  to  the  lands  mentioned  in  the  mori^age  of  T.  B. 
Jones,  and  his  wife,  F.  E.  Jones,  to  said  C.  C.  Baker,  as 
shown  by  exhibit  C,  for  he,  (said  Baker)  himself  had 
investigated  said  title,  and  that  said  T.  B.  Jones  had, 
at  the  time  he  executed  said  mortgage,  shown  by  exhibit 
C,  to  said  Baker,  a  good  and  perfect  title  to  said  lands 
therein  conveyed.  Orators  further  state  and  charge 
that  upon  the  faith  of  these  representations  made  to 
them  by  said  Baker,  they  conveyed  to  him  lot  No.  46,  in 
the  city  of  Tuscaloosa,  and  received  as  payment  therefor 
said  mortgages,  as  shown  by  Ex.  C,  Ex.  D.  and  Ex.  E.;  and 
orators  further  state  and  charge   that  relying  on  the  state- 
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monts  as  to  the  title  to  the  lands  conveyed  in  the  mortgage 
marked  Exhibit  C,  vrhich  were  so  positively  made  to  tnem 
by  said  Baker,  they  allowed  said  Baker  to  transfer  said 
mortgage  to  them  without  recourse  on  him ;  and  orators 
state  that  they  would  themselves  have  investigated  the  title 
to  the  said  lands  conveyed  in  the  mortgage  marked  Exhibit 
C.  before  executing  to  said  Baker  their  deed  of  conveyance  to 
the  lot  No.  46,  and  would  have  required  said  Baker  to  guar- 
antee to  them  the  payment  of  the  amount  said  mortgage  was 
given  to  secure,  had  it  not  been  for  the  false  and  fraudu- 
lent representations  then  made  to  them  by  said  C.  C.  Baker ; 
and  orators  state  that  they  believed  to  be  true  said  represen- 
tations then  made  to  them  by  said  Baker,  and  said  represen- 
tations were  the  inducement  which  caused  orators  to  con- 
vey lot  No.  46  to  said  Bakpr,  as  aforesaid  ;  and  orators  state 
and  charge  that  the  representations  made  to  them  by  said 
Baker  as  aforesaid  were  as  to  a  material  fact ;  were  made 
with  the  intent  on  the  part  of  said  Baker,  that  they  should 
be  acted  upon  by  orators  ;  were  made  intentionally,  and  by 
design  to  defraud  orators,  with  the  knowledge  on  the  part 
of  said  Baker,  that  thej  were  false." 

By  amendment  the  bill  also  averred  that  some  of  the  per- 
sonal property  described  in,  and  purported  to  be  conveyed 
by,  the  mortgages,  was,  at  the  time  of  the  transfer  to  the 
complainants,  dead,  and  a  large  portion  of  it  was  inserted 
in  the  mortgage  after  its  execution ;  that  these  facts  were 
known  to  the  respondent,  Baker,  at  the  time  of  said  trans- 
fer, and  that  notwithstanding  this  knowledge  he  falsely  and 
fraudulently  represented  that  the  mortgages  did,  in  fact, 
convey  the  personal  property  described  in  them,  and  fraud- 
ulently withhold  from  the  complainants  the  truth  in  refer- 
ence to  said  personal  property.  It  is  shown  by  the  en- 
dorsements on  each  of  tne  three  mortgages,  which  were 
made  exhibits  to  the  bill,  that  on  July  31,  1888,  the  com- 
plaiDants  transferred  them  to  the  J.  Snow  Hardware  Com- 
pany without  recourse,  and  that  on  March  15,  1889,  the  J. 
Snow  Hardware  Company  re-transferred  them  to  the  com- 
plainants without  recourse. 

The  respondent  demurred   to  the  bill,  on  the    grounds : 

1st.  That  the  allegations  of  the  bill  are  not  sufficient  to 
warrant  the  relief  prayed  for,  as  they  are  averments  of  the 
opinion  of  the  pleader,  and  are  conclusions  of   the  pleader. 

2d.  The  contract  which  is  sought  to  be  rescinded  is  wholly 
executed. 

3d.  There  is  nothing  in  said  bill  going  to  show 
that  the   complainants   could  not,   at  any  time  have  taken 
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poBsession  of  the  property  conveyed  in  said  morl^age,  or 
that  the  mortgagors  were  never  in  possession  of  said  lands. 

4th.  The  bill  fails  to  aver  that  the  complainants  have 
been  or  might  be  put  to  expensive  law  suits  in  collecting 
anv  or  all  of  said  notes,  or  that  they  have  ever  attempted  to 
collect  said  notes  or  foreclose  said  mortgages,  and  that 
there  are  no  averments  that  said  mortgagors  had  ever  re- 
fused to  pay  said  notes,  or  surrender  all  of  the  property 
conveyed  in  said  mortgages,  and  that,  therefore,  it  is  snown 
by  said  bill  that  the  complainants  have  never,  except  by 
their  own  negligence,  been  injured  by  said  transfer  of  said 
mortgages  to  them  by  defendant. 

5th.  because  the  bill,  and  the  exhibits  thereto,  show  that 
the  complainants  were  not  the  legal  owners  of  said  notes 
and  mortgages,  but  had,  without  consent  of  the  defendant, 
transferred  said  notes  and  mortgages  to  the  J.  Snow  Hard- 
'^are  Company,  without  recourse  on  them,  before  the  ma- 
turity of  said  notes  and  mortgages,  thereby  placing  them- 
selves in  the  condition  in  which  they  could  not  collect  the 
debts,  and  that  the  complainants  by  said  transfer  received 
the  full  value  of  said  notes  and  mortgages. 

6th.  Th^said  bill  and  exhibits  thereto  show  that  long 
after  the  maturity  of  said  notes,  and  the  arrival  of  the  law 
day  of  the  mortgages,  the  complainants  by  th^r  own  acts, 
and  without  the  consent  of  the  defendant,  re-purchased  said 
notes  and  mortgages  from  the  J.  Snow  Hardware  Company, 
which  were  transferred  to  them  without  recourse,  and  that 
this  transfer  to  them  was  made  after  the  complainants 
learned  of  the  alleged  imperfection  of  title  of  the  mort- 
gagors. 

Upon  the  submission  of  the  cause,  upon  the  demurrers, 
the  chancellor  decreed  that  the  same  were  not  well  taken, 
and  overruled  them.  The  respondent  brings  this  appeal, 
and  assigns  as  error  the  decree  of  the  chancellor. 

Wood  &  Wood,  and  J.  J.  Mayfield,  for  appellant. — (1.) 
The  bill  is  without  equity,  because  it  seeks  to  rescind  a  con- 
tract which  is  wholly  executed  on  both  sides. — Overdeer  v. 
Wiley,  30  Ala.  709 ;  1  Story.  E(j.  Jur.,  §§  191-204  (2.)  The 
bill  is  without  equity,  because  it  shows  that  the  complain- 
ants ratified  and  confirmed  the  said  contract  after  they  dis- 
covered the  alleged  fraud. — Fostei^  v.  Gressetf,  29  Ala.  393 ; 
Thompson  v.  Lee,  31  Ala.  292 ;  Griggs  v.  Woodruff,  14  Ala.  9  ; 
Kern  v.  Burnham,  28  Ala.  428;  fiishop  on  Contracts,  683. 
(3.)  Mere  averment  of  fraud  in  the  bill  is  not  sufficient  to 
justify  the  relief  sought.  The  facts  averred  were  a  merQ 
30 
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expression  of  opinioD. — Davis  v.  Betts,  66  Ala,  206 ;  Fltiv- 
dlen  V.  Crane,  58  Ala.  627;  Morgan  v.  Morgan^  68  Ala.  80; 
McHan  v.  Ordway,  76  Ala.  347  ;  Tabor  v.  Peters,  74  Ala.  90; 
Penny  v.  Jo/ckson,  85  Ala.  67. 

FosTEB  &  Jones,  contra. 

McCLELLAN,  J. — The  present  bill  seeks  a  rescission  of 
a  contract  made  between  Maxwell  and  Sanders  of  the  one 

f)art  and  C.  C.  Baker,  whereby  the  former  conveyed  to  the 
atter  a  certain  parcel  or  lot  of  land,  the  consideration  being 
the  transfer  of  three  certain  mortgages  held  by  Baker  to  the 
grantors  ;  and  to  have  Baker  decreed  to  reconvey  the  land 
to  Maxwell  and  Sanders,  the  complainants,  upon  a  re-trans- 
fer and  surrender  of  said  mortgages  to  Baker,  which  they 
oflfer  to  do.  The  grounds  upon  which  this  relief  is  prayed 
are  laid  in  the  bill  to  be  fraudulent  concealments  and  mis- 
representations of  Baker  as  to  the  property  nominally  cov- 
ered by  the  mortgages  and  as  to  the  title  of  the  mortgagors 
to  the  lands  embraced  in  one  of  them ;  and  that  complain- 
ants were  induced  by  such  concealments  and  misrepresenta- 
tions to  convey  the  lot  to  respondent  and  take  the  mortgages 
in  payment  therefor.  These  averments  need  not  be  here 
stated  or  discussed  in  detail.  They  set  forth  facts,  the  par- 
ticular concealments  and  misrepresentations  relied  on,  and 
that  complainants  were  influenced  to  convey  the  land  by 
them.     They  are  clearly  not  the  mere  conclusions  of  the 

f>leader.  The  concealments  charged  were  material,  and,  if 
raudulent,  as  is  directly  charged  and  as  is  inferable  from 
the  facts  directly  charged,  and  inducive  to  the  transaction, 
they  are  vitiating.  The  misrepresentations  alleged  were  as 
to  matters  of  material  fact,  and  not  the  mere  expression  of 
.  opinion  on  the  part  of  the  defendant.  The  averments  are 
entirely  adequate,  if  proved,  to  entitle  the  complainants  to 
the  decree  they  ask  so  far  as  that  relief  depends  upon  the 
fraud  of  Baker.  The  demurrers  which  proceed  on  the  con- 
trary assumption  were,  therefore,  properly  overruled. — Henry 
V.  Allen,  93  Ala.  197,  and  cases  cited. 

2.  But  other  demurrers  are  in  the  nature  of  confessions 
and  avoidance.  Conceding  the  fraud  charged  and  that  it 
conduced  to  the  result  complained  of,  one  position  advanced 
by  the  demurrers  is,  that  no  relief  can  be  had  on  this  bill 
because  the  contract  became  and  was  an  wholly  executed  one, 
in  that  complainants  had  made  an  absolute  conveyance  of  the 
land  to  the  defendant  and  the  latter  had  fully  paid  the 
apreed  consideration  by  transferring  and  delivering  the 
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mortgages  to  the  vendors,  reciting  in  the  endorsement  of 
transfer  that  it  was  without  any  recourse  whatever  on  him. 
The  fullest  concession  of  the  executed  character  of  the 
contract  will  not  help  the  appellant.  No  contract  can  ever 
stand  against  an  assault,  seasonably  made,  on  the  ground 
that  the  fraud  of  one  of  the  parties  induced  the  other  to 
enter  into  it,  merely  because  every  thing  contemplated  bj  it 
has  been  fully  done.  No  transaction  can  be  closed  against 
the  vitiating  consequences  of  actual  fraud  leading  to  its 
consummation,  if  the  aggrieved  party  is  diligent  in  his  attack 
upon  it.  It  was  long  ago  decided  by  this  court,  in  line  with 
the  universally  prevailing  doctrine,  that  "a  misrepresenta- 
tion by  a  vendor  of  land,  in  regard  to  a  material  fact,  which 
operated  as  an  inducement  to  the  purchase,  upon  which  the 
vendee  had  a  right  to  rely,  and  by  which  he  was  actually  de- 
ceived and  injured,  is  a  fraud,  and  confers  upon  him  the 
right  to  avoid  the  contract,  whether  executory  or  executed," 
Foster  v,  Gressett,  29  Ala.  393 ;  aAd  there  are  many  cases  in 
our  reports  where  this  doctrine  has  since  been  acted  on 
without  question. 

3.  The  contract  having  been  entered  into  and  the  lot  con- 
veyed by  complainants  upon  the  consideration  of  a  transfer 
of  the  mortgages  to  them,  it  is  immaterial  whether  the  bill 
negatives  the  solvency  of  the  mortgagors  or  not,  or  whether 
it  avers  that  the  debts  purporting  to  be  secured  by  the  instru- 
ments were  not  enforceable  aside  therefrom.  The  complain- 
ants were  entitled  to  receive  precisely  what  they  contracted 
for — mortgages  on  the  property  described  in  these  papers ; 
and  if,  as  alleged  in  the  bill,  the  mortgages  they  did  receive, 
though  nominally  embracing  the  property,  were  of  no  value 
as  to  the  land  because  the  mortgagor  had  no  title  thereto, 
and  of  insignificant  value  as  to  the  personalty  because  a  part 
thereof  was  no  longer  in  existence,  and  other  part  had  been 
inserted  therein  by  the  mortgagee  without  authority  after 
execution,  and  by  the  false  representations  and  conceal- 
ments charged  in  ihe  bill  against  defendant  they  were  led  to 
believe  that  the  title  to  the  realty  was  good,  and  that  all  the 
personalty  was  existent  and  efficaciously  covered  by  the 
mortgages,  and  were  induced  by  these  fraudulent  misrepre- 
sentations and  concealments  to  exchange  and  convey  tneir 
land  for  the  mortgages,  they  were  entitled  to  the  rescission 
they  seek  whether  or  not  the  debts  mentioned  in  the  instru- 
ments could  be  collected  apart  from  them.  Of  course,  if 
these  debts  have  been  collected  by  the  complainants  that 
would  be  matter  for  answer,  and  would  be  a  complete  de- 
fense to  the  bill.     But  complainants  having  stipulated  for 
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the  transfer  of  a  debt  secured  in  a  particular  way,  and  en- 
forceable by  a  summary  and  inexpensive  sale  under  a  power, 
this  security  being  the  inducement  to  the  contract,  it  is  no 
answer  to  their  present  claim  for  the  defendant  to  say  that, 
although  by  my  false  representations  and  concealments  I 
have  fraudulently  induced  you  to  part  with  jrour  property 
on  a  worthless  security,  when  the  expressed  stipulation  was 
for  a  security  of  a  particular  valuable  kind,  yet,  if  yon 
can  in  the  end  collect  the  debt  by  resorting  to  other,  more 
expensive  and  less  expeditious  remedies  than  that  for  which 
you  specially  contracted,  you  must  do  so  ;  and  my  fraud  b 
innocuous.  Aside  from  these  considerations,  we  may  re- 
mark that  if  this  were  a  good  defense  at  all,  it  would  have 
to  be  made  by  answer  since  the  bill  does  not  disclose  that 
the  debt  has  been  or  could  be  made  by  other  process  than 
the  foreclosure  of  the  mortgages,  and  the  presumption 
would  be,  in  the  absence  of  anything  to  the  contrary,  that 
the  debts  are  not  collectible  apart  from  the  mortgages.  And, 
moreover,  it  may  be  further  stated  here  that  the  bill  does 
aver  the  insolvency  of  the  makers  of  two  of  the  three  mort- 
gages complainants  contracted  for,  and  even  were  the  posi- 
tion of  defendant  in  this  connection  a  sound  one,  the  com- 
plainants would  still,  so  far  as  this  question  is  concerned,  be 
entitled  to  the  relief  prayed,  notwithstanding  the  sum  re- 
covered by  the  other  mortgage — about  one-third  of  the 
whole — might  be  realized  bj  suit  on  the  note. 

4.  The  further  contention  of  the  appellant,  that  the 
representations  made  were  not  such  as  complainants  had  a 
right  to  rely  upon,  but  that  to  the  contrary  it  was  open  to 
them  to  ascertain  their  falsity,  and  that  they  were  lacking 
in  that  diligence  which  the  law  required  of  them  in  the 
premises  in  failing  to  make  the  necessary  investigation,  is 
without  merit.  This  is  manifestly  true  in  regard  to  the 
alleged  representations  as  to  the  personalty,  since  it  does 
not  appear  by  the  bill  that  complainants  ha^  any  means  of 
knowing  or  ascertaining  whether  they  were  false  or  not ; 
and,  moreover,  these  representations  were  such  that  com- 
plainants had  a  right  to  rely  upon  them  unless  they  knew — 
not  merely  had  an  opportunity  of  informing  themselves— 
that  they  were  untrue. — Heyiry  v.  Allen,  93  Ala.  197. 

With  respect  to  the  alleged  false  representations  as  to  the 
title  to  the  land  embraced  m  the  mortgage,  the  same  doctrine 
obtains.  The  representations  alleged,  being  material  and 
conducing  to  the  transaction,  are  vitiating  notwithstanding 
the  complainants  might,  by  the  exercise  of  diligence,  have 
ascertained  their  falsity.     They  were  representations  of  fact 
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and  not  mere  expressions  of  opinion.  The  defendant 
assured  the  complainants  as  a  fact  tnat  the  mortgagor  at  the 
time  of  executing  the  instrument  had  title  to  the  land,  and 
he  even  went  so  far  as  to  give  them  the  means  and  sources 
of  his  information — not  opinion — to  that  effect,  stating  that 
he,  the  defendant,  had  examined  the  records  of  land  titles 
and  therefrom  ascertained  the  fact  to  be  as  he  represented 
it  On  this  state  of  case  complainants  were  under  no  duty 
to  enquire  further :  they  had  the  right  to  rely  and  act  on 
defendant's  statements  as  true  notwithstanding  the  oppor- 
tunity was  afforded  them  by  an  examination  of  puolic 
records  to  ascertain  to  the  contrary. —  Woodbui'y  v.  State, 
69  Ala.  242 ;  Grid  v.  Lomax,  94  Ala.  641. 

5.  It  appears  from  the  endor.«>emenbs  on  each  of  the 
mortgages,  all  of  which  are  made  exhibits  to  the  bill,  that 
soon  after  they  were  transferred  by  Baker  to  the  complain- 
ants, the  latter  for  value  transferred  and  assigned  them  to 
the  J.  Snow  Hardware  Company  without  recourse,  and  that 
several  months  afterwards  said  company  transferred  and 
assigned  them  for  value  and  without  recourse  back  to  the 
complainants.  It  is  insisted  through  the  demurrers  that 
these  facts  are  fatal  to  the  relief  now  sought,  for  that  bv  the 
sale  for  value  and  transfer  of  the  mortgages  to  the  hard- 
ware company  the  complainants  realizea  all  they  were  en- 
titled to  receive  out  of  the  mortgages,  and  hence  have  not 
been  injured  by  the  original  transaction  between  them  and 
the  defendant,  and  that  if  the  securities  are  in  fact  valueless 
and  complainants  are  damaged  in  consequence,  their  loss  is 
not  referable  to  any  loss  of  the  defendant,  but  to  their  own 
improvidence  in  repurchasing  the  mortgages  from  their  own 
assignees,  a  transaction  to  which  the  defendant  was  a. 
stranger  and  with  which  he  had  nothing  to  do.  If  the  as- 
signment and  transfer  by  complainants  to  the  Hardware  Co. 
was  for  value  and  without  recourse,  and  nothing  was  then 
said  or  done  by  the  assignors  which,  notwithstanding  the 
stipulation  against  recourse,  would  entitle  the  assignees  to 
a  rescission  of  the  contract,  or  render  complainants  liable  to 
an  action  of  damages,  as  would  be  the  case,  for  instance,  if 
the  complainants,  relying  upon,  repeated  on  their  own  re- 
sponsibility, the  assurances  which  the  defendant  gave  them 
in  the  original  transaction,  and  thereby  induced  the  Hard- 
ware Co.  to  buy  the  mortgages,  if,  in  short,  there  was  no 
enforceable  legal  or  equitable  obligations  resting  on  the 
complainants  to  accept  a  re-transfer  of  the  mortgage  from 
the  Hardware  Co.,  and  they  did  repurchase  and  accept  a  re- 
transfer  thereof,  they  are  damnified  not  by  the   original 
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fraud  of  Baker — against  that  they  on  the  case  supposed 
fully  recouped  themselves  by  the  sale  for  value  to  the  Hard- 
ware Co.  -  but  by  their  own  voluntary  act  in  repurchasing 
from  and  paying  value  to  their  own  transferee.  This  is  the 
case  presented  by  the  bill  in  its  present  shape,  and  upon  it 
the  complainants  are  not  entitled  to  the  relief  prayed.  To 
give  the  bill  eq^uity  in  this  respect  there  should  be  averment 
of  facts  which  impose  an  enforceable  duty  on  the  complain- 
ants to  repurchase  the  mortgages,  or  a  liability  on  them  in 
damages  in  respect  of  the  transfer  to  the  company  notwith- 
standing the  stipulation  against  recourse.  The  demurrer 
which  went  to  this  point  should  have  been  sustained. 

6.  The  assignment  of  the  mortgages  to  the  hardware 
company  was  such  dealing  with  them,  such  an  affirmance  of 
right  to  them,  on  the  part  of  the  complainants  as  woald 
amount  to  a  reaffirmance  and  ratification  of  contract  between 
them  and  the  defendant,  the  conveyance  of  the  lot  to  the 
defendant  and  his  transfer  of  the  mortgages  to  them,  and 
would  preclude  all  relief  they  might  otherwise  have  been 
entitled  to  on  account  of  the  alleged  fraud  of  the  defendant, 
if  at  the  tivie  this  traiutfer  teas  made  by  them  they  knew  the 
falsity  of  the  representations  and  the  fact  of  the  fraudulent 
concealments  which  are  alleged  in  the  bill,  but  not  other- 
wise. This  knowledge  on  their  part  at  that  time  is  not 
alleged  in,  and  is  not  inferable  from  the  averments  of,  the 
bill.  Moreover,  it  does  not  appear  from  the  bill  that  com- 
plainants had  knowledge  of  the  fraud  alleged  to  have  been 
practiced  upon  them  at  any  time  before  bill  filed.  Hence 
the  positions  of  the  demurrant,  that  the  fraud  alleged  had 
been  condoned  and  the  transaction  infected  by  it  ratified, 
and  that  complainants  have  been  guilty  of  laches  in  the  in- 
stitution of  this  suit,  are  all  and  alike  untenable. 

For  the  error  pointed  out  above  the  decree  of  the  Chan- 
cery Court  is  reversed.     The  cause  is  remanded. 


Terry  v.  Birmingrhani  JVational 
Bank. 

Action  on  Promissory  Note. 

1.  Plea  of  set-off;  allegations  of  conversion  by  plaintiff  —By  a  plea 
averring  that  the  plaintiff  was  indebted  to  the  defendant  for  the 
value  of  corporate  stock  belonging  to  the  defendant,  ''which  was  sold 
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by  plaintifif  for  the  use  of  defendant,  and  converted  to  its  use,  which 
he  offers  to  set-off  against  the  demand  of  plaintiff/'  the  defendant 
ratifies  said  sale  and  claims  as  a  set-off  the  purchase-price  of  the 
stock  ;  and  Is  not  entitled  to  recover  its  actual  value. 

2.  Stock  Hold  on  exchange;  agent  for  seller  and  6uyfr.— The  fact  that 
a  member  of  the  Stock  Exchange,  who  was  employed  by  the  pledgee 
of  the  stock  to  sell  it  on  the  Exchange,  was  also  employed  by  a 
buyer  to  purchase,  at  a  limited  price,  stock  of  the  character  offered 
by  the  pledgee,  does  not  invalidate  the  sale  effected  by  such  member, 
if.  in  accordance  with  the  rules  of  the  Exchange,  he  procured  a  fellow 
member  to  make  the  bid,  and  neither  the  pledgee  nor  the  purchaser 
had  any  knowledge  of  each  other's  intentions,  or  of  their  instructions 
to  their  agent. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  B.  Head. 

This  was  an  action  of  assumpsit  brought  by  the  Birming- 
ham National  Bank  against  jR.  J.  Terry,  to  recover  the 
amount  alleged  to  be  due  upon  a  promissory  note  ;  and  was 
commenced  on  July  27,  1889.  This  is  the  second  appeal  in 
this  case.— 93  Ala.  599. 

As  is  stated  in  the  opinion,  after  the  reversal  of  the  cause, 
the  trial  was  had  on  issue  joined  on  the  plea  of  set-off.  The 
fourth  plea  referred  to   in  the   opinion,  **offers  to  recoup 

against  the  said  note  the  value  of  said  stock, 

and  asks  for  a  judgment  against  the  plaintiff  for  the  differ- 
ence between  the  value  of  said  stock  with  interest  thereon 
and  the  amount  claimed  to  be  due  on  said  note."  The  note, 
which  is  the  foundation  of  the  present  suit,  was  executed  by 
the  defendant  on  May  4,  1888,  and  fell  due  on  June  25, 1888. 
As  collateral  security  for  the  indebtedness  evidenced  by  the 
said  note,  the  defendant  deposited  with  the  plaintiff  fifty 
shares  of  the  capital  stock  of  the  Edison  Electric  Illuminat- 
ing Company.  After  the  maturity  of  the  note,  the  defendant 
gave  to  K.  D.  Johnston,  president  of  the  plaintiff  corpora- 
tion, a  power  of  attorney,  authorizing  him  to  sell  said 
stock  on  the  Stock  Exchange  in  the  city  of  Birmingham. 
After  the  execution  of  this  power  of  attorney,  the  said  John- 
ston employed  one  Lightfoot,  a  stock  broker,  to  sell  the 
stock  on  the  Exchange.  After  this  employment  by  John- 
ston, said  Lightfoot  was  also  employed  by  one  E.  W.  Eucker 
to  purchase  for  him  at  a  limited  price,  some  stock  of  the 
character  of  that  offered  by  Johnston.  After  receiving  this 
order  to  purchase  the  said  stock,  Lightfoot  procured  one 
Bradfield,  a  stock  broker,  and  also  a  member  of  the  Exchange, 
to  make  the  bid  authorized  by  Eucker  for  the  stock  when 
offered  for  sale  by  Lightfoot  on  the  Exchange.  In  accord- 
ance with  this  arrangement,  Lightfoot  offered  the  stock  for 
sale,  and  it  was  bid  in  by  Bradfield.    The  proceeds  of  this 
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sale  were  credited  upon  the  note  executed  by  the  defendant, 
Terry,  and  the  amount  claimed  on  said  note  is  the  balance 
due  thereon,  after  deducting  this  credit  and  other  credits 
made  upon  the  payment  oi  different  amounts  by  the  de- 
fendant. 

The  testimony  was  in  conflict  as  to  whether  the  sale  of 
this  stock  on  tlie  Stock  Exchange  was  valid.  There  was 
some  testimony  for  the  defendant  tending  to  show  that 
under  the  rules  of  the  Stock  Exchange  it  was  a  fictitious 
sale. 

The  testimony  for  the  plaintiff  tended  to  show  that  neither 
the  plaintiff  nor  said  Johnston  knew  of  the  intention  of 
said  Ilucker  to  purchase  the  stock  offered  for  sale,  nor  of  his 
employment*  of  said  Lightfoot  to  make  the  purchase,  or  of 
the  instructions  given  by  Eucker  to  said  Lightfoot ;  and  that 
the  said  Eucker  did  not  know  of  the  employment  by  said 
Johnston  of  the  said  Lightfoot  to  sell  the  stock,  and  that 
neither  the  plaintiff  nor  said  Johnston  had  any  interest 
whatever  in  the  purchase  of  said  stock. 

It  was  shown  ty  the  testimony  of  the  defendant  himself, 
that  he  was  present  in  the  Stock  Exchange  at  the  time  the 
stock  was  sold,  and  was  informed  of  the  intention  to  sell  the 
stock  on  the  day  of  sale ;  and  that  he  never  made  any  com- 
plaint about  the  manner  in  which  the  stock  was  sold. 

Upon  the  hearing  of  all  the  evidence,  at  the  request  of  the 

Elaintiff,  the  court  gave  the  general  affirmative  charge  in  its  be- 
alf,  and  to  the  giving  of  this  charge  the  defendant  duly  ex- 
cepted. There  were  other  exceptions  reserved  upon  the 
trial  of  the  cause,  but  it  is  deemed  unnecessary  to  set  them 
out  in  detail. 

On  this  appeal,  the  defendant  assigns  as  error,  among 
other  rulings,  the  giving  of  the  general  affirmative  charge  in 
favor  of  the  plaintiff. 

Lane  &  White,  for  the  appellant — The  sale  of  the  stock 
in  this  case  was  a  conversion  by  the  plaintiff  of  s4id  stock, 
and  rendered  it  liable  to  the  defendant  for  the  value  thereot 
4  Amer.  &  Eng.  Encyc.  of  Law,  p.  108,  §  4,  and  note  ;  Tvler  on 
Usury,  Pawns  &  Loans,  p.  642 ;  Penny  v.  State,  88  Ala.  105; 
Thweatt  v.  Stamps,  67  Ala.  96.  The  sale  of  the  stock  by 
Lightfoot,  under  the  circumstances,  was  a  fraud,  and  did 
not  divest  the  title  of  the  defendant  to  said  shares.  An 
agent  can  not,  in  the  same  transaction,  represent  both  the 
buyer  and  seller. — Beacham  on  Agency,  §§  66,  67,  68,  643, 
789 ;  1  Amer.  &  Eng.  Encyc.  of  Law,  p.  380,  and  cases  cited 
in  note  1 ;  Farnswwih  v.  Uemmer,  1  Allen  (Mass.)  494;  S.  c. 

Vol.  xcix. 
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79  Amer.  Dec.  766 ,  WasseU  v.  Reardon,  11  Ark.  705 ;  s.  o,  54 
Amer.  Dec  245;  Harrison  v,  Mc Henry,  9  Ga.  164;  s.  a  52 
Amer.  Dec.  435. 

Cabaniss  <fe  Weakley,  contra. — 1.  Even  though  the  stock 
was  sold  by  Lightfoot  &  Co.,  in  the  way  claimed  by  the  de- 
fendant, and  such  sale  was  a  fictitious  sale  within  the  mean- 
ing of  the  rules  of  the  Stock  Exchange,  such  conduct  on  the 
pi^  of  Lightfoot  &  Co.,  did  not  amount  to  a  conversion  of 
the  stock. — Dufr&me  v.  Hutchinson,  3  Taunt.  117 ;  Sargeant  v. 
Blunt,  16  John.  (N.  Y.)  73 ;  Laverty  v.  Snefhen,  68  N.  Y.  526; 
BixeTs  Case,  107  Ind.  537;  Ins,  Co.v,  Dalrymple,  25  Md.  242, 
8.  c.  89  Amer.  Dec.  Y79 ;  Lovdass  v.  Fowler,  11  Amer.  St 
Rep.  407.  2.  But  however  wrongful  may  have  been  the 
conduct  of  Lightfoot  &  (3o.,  in  selling  the  stock  .as 
they  did,  the  plaintiff  was  not  responsible  for  the  same. 
Where  an  agent  is  authorized  to  employ  an  ancillary  agent, 
such  ancillary  agent  becomes  individually  liable  to  the  prin- 
cipal, and  the  primary  agent  is  liable  only  for  culpa  in 
digendo, — Commentaries  on  Agents  &  Agencies,  (Wharton),  §§ 
277,  238,  601;  1  Amer.  A  Eng.  Encyc.  of  Law,  pp.  394,  407, 
n.  2 ;  Darling  v.  Stamvood,  96  Mass.  507 ;  Warren  Bank  v. 
Suffolk  Bank,  lO  Cush.  582  ;  University  of  Mich,  v.  Rose,  45 
Mich.  284 ;  HilUard  v.  Richardson,  63  Amer.  Dec.  743  ;  Mayor 
V.  McCary,  84  Ala  472;  Campbell  v.  Reeves,  3  Head  (Tenn.), 
226.  3.  The  defendant,  not  having  the  legal  title  to  the 
stock,  could  not  maintain  trover  for  the  conversion  of  same, 
nor  plead  such  conversion  as  a  set-off  to  this  action. — Na- 
bring  v.  Bank  of  Mobile,  58  Ala.  204 ;  HaJliday  v.  Holgate,  L. 
R  3  Ex.  299;  Johnson  v.  Stear,  15  C.  B.,  N.  S.  330;  Cole- 
brooke  on  Collateral  Securities,  §  344. 

COLEMAN,  J. — The  Birmingham  National  Bank  sued  ap- 
pellant Terry  upon  his  promissory  note.  The  record  shows 
that  "the  defendant  withdraws  all  pleas,  except  the  plea  of 
set-off,  and  the  case  tried  on  issue  joined  on  the  plea  of  set- 
off." It  would  require  a  palpable  disregard  of  this  plain 
record  entry  were  we  to  consider  questions  which  might 
have  legally  arisen  under  other  pleas,  and  which  were  not 
before  the  court.  There  was  only  one  plea,  and  that  was 
the  plea  of  set-off,  upon  which  issue  was  joined.  Plea  No.  2 
reads  as  follows :  "  The  defendant,  as  a  defense  to  the  ac- 
tion of  the  plaintiff,  sayeth  that,  at  the  time  said  action  was 
commenced,  the  plaintiff  was  indebted  to  him  in  the  sum  of 
five  thousand  dollars,  for  the  value  of  fifty  shares  of  the  capi- 
tal stock  of  The  Edison  Electric  Illuminating  Company,  tne 
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J)roperty  of  the  defendant,  which  were  sold  by  the  plaintiff 
or  the  use  of  the  defendant  on  or  aboat  the  8th  day  of  De- 
cember, 1888,  and  converted  to  its  use,  which  he  hereby  offers 
to  set-off  against  the  demand  of  the  plaintiff,  and  he  claims 
judgment  for  the  excess.**  This  plea  distinctly  states  the 
shares  were  "  sold  by  the  plaintiff  for  the  use  of  the  defend- 
ant," and  although  these  words  in  the  latter  part  of  the  plea 
are  followed  by  the  averment,  "and  converted  to  its  use,"  the 
latter  phrase,  in  the  connection  used,  must  be  held  to  mean 
a  conversion  of  the  proceeds  of  the  sale,  rather  than  such 
wrongful  conversion  of  the  stock  itself,  as  to  authorize  proof 
of  damages  resulting  to  the  defendant  by  the  sale.  As 
framed,  the  defendant,  by  this  plea,  ratified  the  sale,  and 
claimed,  as  a  set-off  the  purchase  price  of  the  stock.  The 
evidence  is  uncontradicted  that  the  plaintiff  credited  the  note 
with  the  purchase  money  received  for  the  stock,  and  in  his 
suit  on  defendant's  note,  only  claimed  the  balance  unpaid. 
Were  we  to  consider  the  case  as  tried  on  plea  No.  4,  and 
regard  that  plea  in  the  nature  of  a  claim  for  damages,  under 
the  facts,  the  measure  of  recovery  would  be  the  difference  be- 
tween the  price  for  which  the  stock  sold,  and  its  actual  value 
when  sold.  And  we  have  been  unable  to  find  any  evidence, 
which  would  authorize  a  conclusion,  that  the  stock  did  not 
bring  its  fair  value  on  the  day  of  sale.  There  is  no  evidence 
to  show  that  there  was  any  collusion  or  fraud  or  agreement 
between  R  D.  Johnston,  representing  the  Bank,  and  the 

{>urchaser  of  the  stock  in  regard  to  its  sale  or  purchase.  In 
act  the  contrary  is  abundantly  proven.  Terry,  who  was  a 
member  of  the  Stock  Exchange,  by  his  power  of  attorney, 
directed  that  this  stock  be  sold  upon  the  Exchange,  fle 
was  notified  that  it  was  going  to  be  sold,  was  present  when 
it  was  offered  for  sale,  and  knocked  down  to  the  purchaser. 
He  knew  the  rules  "of  the  Stock  Exchange,  knew  that  the 
seller  would  be  required  to  conform  to  its  rules,  and  that  a 
sale,  made  in  accordance  with  them,  would  be  a  valid  sale. 
There  was  no  objection  by  him,  at  the  time,  that  he  had  not 
had  sufficient  notice,  nor  did  he  object  on  account  of  the 
price  bid.  The  subsequent  advance  in  the  market  value  of 
stock  sold  on  exchange  doubtless  is  a  fruitful  source  of  re- 
gret to  sellers,  who  deal  in  stocks  on  exchange,  but,  in  the 
absence  of  fraud,  the  advance  in  price  can  give  no  cause  of 
action  to  the  loser. 

The  principle  of  law  that  the  same  person  can  not  be  both 

buyer  and  seller  has  no  application  to  the  facts  of  the  case. 

R.  D.  Johnston  empldyed  Lightfoot,  a  member  of  the  Stock 

Exchange,  to  sell  this  stock.     One  E.  W.  Rucker,  the  pur- 
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chaser,  employed  Lightfoot  to  purchase  on  the  exchange,  at 
a  limited  price,  stock  of  the  character  offered  hy  Johnston. 
Johnston  knew  nothing  of  Backer's  engagement  or  inten<- 
tions.  In  accordance  with  the  rules  of  the  exchange,  Light- 
foot  secured  the  services  of  Bradfield,  another  member  of  the 
exchange,  to  bid  the  price  fixed  by  Bucker.  Lightfoot  knew 
the  instructions  of  both  Johnston  and  Bucker,  but  neither 
Johnston  nor  Bucker  had  any  knowledge  of  each  other's  in- 
tentions, or  their  instructions  to  Lightfoot.  And  as  we  have 
stated,  there  is  no  evidence  to  show,  that  the  rules  of  the 
Stock  Exchange,  which  were  known  to  Terry,  were  not  ob- 
served, or  that  the  stock  did  not  bring  its  fair  market  value, 
which  was  credited  upon  the  note  of  the  defendant. 

Under  any  view  we  take  of  the  case,  the  plaintiff  was  en- 
titled to  the  general  charge  upon  all  the  evidence,  and  it  is 
unnecessary  to  consider  special  exceptions  to  the  rulings  of 
the  court 

Affirmed. 


Oxanna    Bnildingr    Association   v. 

Agee.  I  g»  fit 

Action  07t  Promissory  Note.  m_^ 

1.  Action  againat  a  corporation;  judgment  by  default;  proof  of  service 
of  process. — To  authorize  the  rendition  of  a  judgment  by  default 
against  a  corporation,  the  record  must  show  that  proof  was  made  to 
the  court  that  the  person  on  whom  the  process  was  served  was,  at  the 
time  of  the  service,  such  an  officer  or  agent  of  the  defendant,  as  was, 
by  law,  authorized  to  receive  service  of  process  for,  and  on  behalf 
of  the  defendant. 

Appeal  from  Anniston  City  Court. 

Tried  before  the  Hod.  B.  F.  Cassady. 

This  was  an  action  brought  by  A.  P.  Agee,  as  receiver  of 
the  Anniston  Savings  &  Deposit  Company,  against  the  Ox- 
anna Building  Association ;  and  counted  upon  several  prom- 
issory notes. 

The  transcript  contains  no  bill  of  exceptions;  and  the 
judgment  entry,  so  far  as  it  bears  upon  tne  decision  ren- 
dered in  this  court,  is  sufficiently  stated  in  the  opinion.  The 
appellants  assign  as  error,  among  other  grounds,  that  the 
record  does  not  show  that  proof  was  made  to  the  court  that 
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W.  S.  Larned,  at  the  time  of  service  upon  him  as  the  secre- 
tary and  treasurer,  was  such  secretary  and  treasurer  of  the 
defendant  company. 

Savage  &  Coleman,  for  appellant,  cited  Manhattan  Ins.  Co. 
V.  Fowler,  76  Ala.  372 ;  Talladega  Itis.  Co.  v.  Woodward,  44  Ala. 
287;  M,  &  K  'Railroad  Company  v.  Haritvell,  43  Ala.  508; 
Oxford  Iron  Co.  v.  Spradley,  42  Ala  24;  Southern  Express 
Co.  V.  Carroll,  42  Ala.  437;'  Talladega  Ins.  Co.  v.  McCtJlougK 
42  Ala.  667;  JV.  &  C.  R.  R.  Co.  v.  Cole,  6  Ala.  665;  Lymv. 
Lorant,  3  Ala.  151;  Bank  of  Htmtsmlle,  v.  Walker,  Minor,  391; 
1  Black  on  Judgments,  §  81. 

Blacewell  &  Keith,  contra. 

HEAD,  J. — This  is  q.  suit  against  the  Oxanna  Building 
Association,  alleged  to  be  a  private  corporation.  The  sher- 
iff's return  of  the  summons  and  complaint  shows  execution 
by  leaving  a  copy  thereof  with  "W.  S.  Larned,  Secretary 
and  Treasurer  of  defendant,  The  Oxanna  Building  Associa- 
tion." The  court  rendered  judgment  by  default  against  the 
defendant.  The  only  proof  taken  by  the  court  in  reference 
to  the  service,  is  shown  by  the  following  recital  in  the  judg- 
ment-entry: "Came  the  plaintiff  by  attorney,  and  the  ser- 
vice having  been  proven  on  W.  S.  Larned,  as  secretary  and 
treasurer  of  the  defendant." 

To  authorize  the  rendition  of  judgment  by  default  against 
a  corporation,  the  record  must  show  that  proof  was  made 
to  the  court  that  the  person  on  whom  the  process  was 
served  was,  at  the  time  of  the  service,  such  an  officer  or 
agent  of  the  defendant,  as,  by  law,  was  authorized  to  receive 
service  of  process  for  and  on  behalf  of  the  defendant — Man- 
hattan Fire  Ins.  Co.  v.  Fowler,  76  Ala.  372,  and  authorities 
there  cited.  The  proof  made  in  this  case  falls  far  short  of 
this  requirement.  It  proves  nothing  but  the  fact  of  the  ser- 
vice itself,  which  was  already  shown  by  the  sheriff's  return. 
The  judgment  was,  therefore,  unauthorized. 

Beversed  and  remanded. 
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Kyle  V.  Swem. 

Statutory  Action  of  Detinue. 

1.  Landlord's  lien  for  rent;  superior  to  subsequent  mortgage.-  K  land- 
lord's lien  for  rent  of  a  store-house  attaches  to  property  immediately 
npon  its  being  brought  into  the  rented  premises,  and  is  superior  to 
the  lien  of  a  mortgage  subsequently  executed  on  the  same  propertv. 

2.  Detinue;  possession  in  defendant  necessary  to  maintain  action. — To 
maintain  an  action  of  detinue,  it  must  be  shown  that  the  defendant, 
at  the  time  the  writ  was  sued  out.  had  the  actual  possession  or  con- 
trolling power  over  th«  property,  and  the  plaintiff  is  not  entitled  to 
recover  if  it  should  appear  that  the  defendant  was  in  possession  of 
the  property  sued  for  as  the  bailee  of  the  sheriff,  who  had  levied  a 
writ  of  attachment  upon  such  property. 

3.  Lien  of  attachment;  not  affected  by  replevy  bond. — The  levy  of  an 
attachment  upon  personal  property  creates  a  lien  and  places  the 
property  in  the  custody  of  the  law ;  and  the  execution  of  a  replevy 
bond  by  defendant  in  a  detinue  suit,  who  is  in  possession  as  the 
bailee  of  the  sheriff,  under  a  writ  of  attachment  previously  levied  on 
the  property  sued  for,  neither  terminates  the  lien,  nor  terminates  the 
bailment  so  as  to  estop  the  defendant  from  denying  his  possession. 

Appeal  from  the  Circuit  Court  of  Jeflferson. 

Tried  before  the  Hon.  James  B.  Head. 

This  was  a  statutory  action  of  detinue,  brought  by  the  ap- 
pellant, J.  C.  Kyle,  against  the  appellee,  J.  C.  Swem,  on  De- 
cember 9,  1889,  to  recover  certain  personal  property,  alleged 
to  be  in  the  possession  of  the  defendant  By  special  plea 
the  defendant  set  up  as  a  defense  the  facts  shown  in  the 
opinion  To  this  plea  the  plaintiif  demurred,  on  the 
gronnds:  1st.  That  by  said  special  plea  the  defendant 
seeks  to  set  up  a  superior  title  under  a  third  person,  which 
title  was  created  by  the  act  of  the  defendant  himself.  2d. 
That  the  defendant  sets  up  in  said  plea  a  lawful  act  and  in- 
terference of  a  third  person  to  defeat  plaintiff's  title  to  said 
property.  5d.  That  the  defendant  attempts  to  show  in  said 
plea  that  by  his  own  contract  with  another  party  other  than 
the  plaintiff,  he  has  placed  the  property  sued  for  beyond 
his  own  control,  and  the  control  of  the  plaintiff.  This  de- 
murrer was  overruled,  and  the  plaintiff,  in  his  replication  to 
said  plea,  averred,  1st,  that  at  the  time  of  suing  out  the 
summons  and  complaint  in  this  cause,  the  defendant  was  in 
possession  of  the  property  sued  for ;  and  2d,  that  the  de-, 
feudant,  on  December  17,  1889,  executed  a  replevy  bond  in 
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this  suit,  wherein  it  was  recited  that  after  the  execution  of 
the  writ  of  detinue,  the  defendant  obtained  possession  of 
said  property,  upon  entering  into  said  bond,  and  that,  there- 
fore, the  defendant  is  estopped  from  denying  his  possession 
of  said  property ,  at  the  time  of  the  levy  of  the  writ  of  det- 
inue. To  tnis  replication  the  defendant  filed  his  rejoinder, 
wherein  he  averred  that  on  December  17,  1889,  the  date  of 
the  execution  of  the  replevy  bond,  he,  the  defendant,  was  in 
possession  of  said  property  as  the  bailee  of  the  sheriff,  sub- 
ject to  his  orders  and  control,  and  "that  said  sheriff  held 
the  same  under  said  levy  made  under  said  writ,  as  fully 
shown  in  defendant's  plea."  To  this  rejoinder  the  plaintiff 
demurred,  on  the  grounds,  1st,  that  when  taken  in  connec- 
tion with  the  pleas  filed,  the  rejoinder  shows  that  the  pos- 
session as  bailee  of  the  sheriff  was  caused  by  defendant's 
own  acts  and  defaults.  2d  That  the  pleadings  show  the 
sheriff  executed  the  writ  of  detinue,  and  then  delivered  the 
property  to  defendant  as  defendant,  by  virtue  of  the  det- 
inue bond,  and  that,  thereupon,  the  bailment  set  up  in  said 
rejoinder  was  at  an  end.-  This  demurrer  to  the  rejoinder 
was  overruled,  and  issue  was  joined  upon  the  pleadings. 

The  facts  as  shown  by  the  bill  of  exceptions  are  fully 
stated  in  the  opinion.  The  cause 'was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  upon  the  hearing  of 
all  the  evidence,  judgment  was  rendered  for  the  defendant 
Plaintiff  appeals,  and  assigns  as  error  the  rulings  of  the 
court  upon  the  pleadings,  and  the  judgment  rendered. 

Garrett  &  Underwood  and  Hanson  A-  Buck,  for  appellant. 

1.  The  court  erred  in  overruling  the  demurrer  filed  by  ap- 
pellant to  the  rejoinder  of  the  appellee. — AJybeit  v.  rage, 
92  Ala.  571 ;  Hill  v.  Nelms,  86  Ala.  442;  Roswald  (t  Stoll  v. 
Hojyhie  d:  Teaque,  85  Ala.  73;  CaMioell  v.  Smith,  77  Ala.  157. 

2.  The  appellee  was  estopped  from  setting  up  the  fact  that 
he  held  said  property  as  the  bailee  of  the  sheriff,  by  reason 
of  his  having  executed  a  replevy  bond. — Abbeit  v.  Page,  92 
Ala.  571 ;  Hill  v,  Nelms,  86  Ala.  442;  Roswald  &  SiM  v.  Hob- 
bie  &  Teagm,  85  Ala.  73;  Caldtaell  v.  Smith,  77  Ala.  157; 
Miller  v.  Hampton,  37  Ala.  349  ;  Wallia  v.  Long,  16  Ala.  738; 
Mitchell  V,  Ingram,  38  Ala.  395.  3.  The  outstanding  title, 
which  the  defendant  set  up  by  reason  of  the  attachment 
sued  out,  did  not  give  a  prior  lien,  because  the  contract  of 
lease  was  made  with  one  W.  C.  Denson,  and  not  with  Ettie 
W.  Denson,  at  whose  suit  the  writ  of  attachment  was  issu- 
ed—Code of  1886,  §  3069 ;  Drakford  v.  Turk,  75  Ala.  339 ; 
Tucker  v.  Adams,  52  Ala,  254. 
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Wabd  &  John,  contra. — The  defendant  in  the  court  below 
did  not  have  such  possession  of  the  personalty  as  would 
enable  plaintiff  to  maintain  detinue. —  Walker  v.  Fenner^ 
20  Ala.  192-198;  Mc Arthur  v.  Carrie,  Admr,,  32  Ala.  75-8/. 
The  landlord's  lien  attached  as  soon  as  the  goods  were  put 
in  the  rented  house,  and  prevailed  over  the  rights  of  the 
plaintiff,  acquired  under  his  subsequently  executed  mortg- 
age.— Abraham  v,  Nicroai,  87  Ala.  173. 

HARALSON,  J. — The  facts  in  this  case,  as  set  out  in  the 
bill  of  exceptions,  are  stated  to  be  without  any  conflict. 

The  defendant,  Swem,  leased  a  house  in  Birmingham,  with 
store  below  and  rooms  above,  for  the  term  oione  year, 
from  the  4th  of  September,  1888,  from  W.  C.  Denson,  the 
agent  and  husband  of  Mrs.  Ettie  W.  Denson,  who  was  the 
owner  of  the  house  and  premises,  and  of  the  rent  due  un- 
der the  lease  ;  and  defendant,  under  the  lecuse,  went  into 
the  immediate  possession  and  occupancy  of  the  lease-hold, 
and  carried  with  him  and  placed  in  the  store  and  rooms  the 
personal  property  the  subject  of  this  suit.     Before  the  ex- 

Siration  of  the  lease,  it  was  extended  another  year,  the 
efendant  continuing,  as  he  had  from  the  first,  in  the  open 
possession  and  occupancy  of  the  premises,  with  said  per- 
sonal property  in  and  upon  it,  until  December  12,  1889. 

Swem  failed  to  pay  rent,  and  Mrs.  Denson,  sued  out  an 
attachment  in  the  Circuit  Court  of  Jefferson  county,  to 
enforce  the  collection  of  her  rents,  which  attachment,  coming 
to  the  hands  of  the  sheriff,  was,  on  the  12th  December, 
1889,  levied  by  him  on  the  personal  property  which  was  on 
the  premises,  and  which  is  sued  for  here.  He  constituted 
and  appointed  the  defendant  his  special  agent  and  bailee, 
to  hold  and  keep  said  property  for  him,  until  he  should 
call  for  the  same. 

The  plaintiff,  Kyle,  held  a  mortgage  on  this  property — 
levied  on  by  the  sheriff  under  said  attachment  of  Mrs. 
Denson — which  mortgage  was  made  by  defendant  to  him  on 
the  10th  April,  1889,  after  the  relation  of  landlord  and  ten- 
ant had  been  established  between  the  defendant  and  Mrs. 
Denson,  and  while  the  property  included  in  the  mortgage 
was  in  and  upon  the  rented  premises. 

The  plaintiff,  on  the  9th  of  December,  1889,  after  the  ma- 
turity of  his  debt  and  mortgage,  commenced  this  suit  in  de- 
tinue against  defendant,  in  the  Circuit  Court  of  Jefferson 
county,  to  recover  the  possession  of  said  property.  The 
summons  and  complainfc  were  placed  in  the  hands  of  the 
sheriff  on  the  14th  of  December,  and  he  appears,  on  the 
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17th  of  December,  to  have  seized  thereunder  the  property 
already  attached  and  left  by  him  on  the  leased  premises  in 
the  possession  of  the  defendant,  as  his  agent  and  bailee ; 
and,  on  the  18th  of  that  month,  the  defendant  gave  to  the 
sheriff  a  detinue  or  forthcoming  bond  for  the  property, 
and  it  was  left  in  the  possession  of  the  defendant,  as  it  h^ 
continuously  been,  since  the  levy  of  said  attachment  on  it 

The  attachment  suit  of  Mrs.  Denson,  was  prosecuted  in 
said  Circuit  Court,  and  judgment  was  rendered  in  it  on  the 
24th  of  March,  1890,  for  $541.75,  which  included  $72.50, 
rent  for  a  month  of  the  first  year's  renting.  The  judgment 
condemned  said  property  for  sale,  to  satisfy  said  rent  claim 
of  Mrs.  Denson,  and  tne  sheriff  took  possession  of  the 
same  from  the  defendant  and  sold  it,  and  applied  the  net 
proceeds  to  the  payment  of  said  judgment. 

The  defendant  pleaded  the  general  issue,  payment,  usury 
in  the  mortgage  debt,  and  a  special  plea,  setting  up  most 
of  the  facts  detailed  above.  To  this  plea,  the  plaintiff 
demurred,  and  the  demurrer  being  overruled,  he  replied,  to 
which  replication  the  defendant  rejoined,  to  which  rejoinder 
the  plaintiff  demurred,  which  being  overruled,  he  took 
issue,  all  of  which  will  appear  at  large,  in  the  record  of 
the  cause.  The  rulings  of  tne  court  on  the  pleadings  were 
free  from  error,  as  will  appear  in  what  follows. 

The  bill  of  exceptions  shows  that  all  of  the  facts  set  up  in 
said  special  plea  and  in  said  rejoinder  were  proved,  without 
any  conflict  m  the  evidence. 

The  agreement  by  which  the  rent  accrued  to  Mrs.  Denson, 
as  has  been  above  shown,  was  entered  into  by  the  defendant, 
and  he  took  possession  of  the  rented  premises,  and  placed 
said  property  thereon,  before  he  gave  said  mortgage  on  the 
property  to  the  plaintiff.  Under  these  circumstances,  Mrs. 
Denson  s  lien  for  rent  on  the  personal  property  was  superior 
to  that  of  the  plaintiff  on  the  same  property.— f/nion  fVare- 
house  d  EL  Co.  v.  Mclnfyre,  84  Ala.  7a  Her  lien  for  rent 
attached  to  the  property  the  moment  it  was  brought  into 
the  rented  store-nouse  and  rooms,  and  a  mortgage  on  it,  ex- 
ecuted after  this  time,  could  convey  no  rights  as  against  her 
claim  and  right  for  rent,  for  the  term  of  the  lease,  so  long 
as  the  property  remained  on  the  rented  premises. — Abraham 
V.  Nicrosi,  87  Ala.  173. 

In  order  to  recover,  it  was  necessary  for  the  plaintiff  to 
show,  that  the  defendant  was  in  the  possession  of  the  prop- 
erty sued  for,  at  the  time  of  the  suing  out  of  the  summons 
and  complaint — which  appears  to  have  been  the  only  de- 
mand made  for  the  possession — ^unless  it  should  appear  that, 
Vol.  cxlx. 
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having  the  possession,  he  held  it  under  a  contract  of  bail- 
ment, the  terms  of  which  he  would  violate  by  failing  to  re- 
deliver it. —  Walker  v.  Fenner,  20  Ala.  198  ;  McArthur  v.  Car- 
rie,  32  Ala.  15  \  Henderson  v,  Felt^,  58  Ala.  593. 

The  contention  of  the  plaintiff,  however,  is  that  if  de^ 
fendant  did  possess  and  hold  the  property  as  bailee  of  the 
sheriff,  at  the  date  of  the  suit,  and  the  alleged  seizure  of  it 
under  the  detinue  writ,  the  giving  of  the  detinue  bond 
by  him  terminates  the  bailment,  and  estops  him  to  deny  his 
possession.  But  we  can  not  sustain  this  position,  for  it  is 
well  settled,  that  the  levy  of  an  ordinary  attachment  on  per- 
sonal property,  itself  creates  a  lien,  and  places  the  property 
levied  on,  in  the  custodv  of  the  law,  and  that  the  execution 
of  a  replevy  bond  by  the  defendant  can  not  impair  or  de- 
stroy the  lien.  It  is  an  inexpensive  method  of  preserving 
the  property  until  it  is  wanted  for  the  payment  of  the  judg- 
ment that  may  be  rendered, .  and  until  the  bond  is  forfeited, 
the  property  remains  in  the  custody  of  the  law,  and  the  lien 
is  unimpaired. — Cordaman  v.  Malone,  63  Ala.  556;  Scar- 
borough  v.  Moloney  67  Ala.  570;  Strijjlin  dt  Co.  v.  Cooper  dc 
Son,  80  Ala.  256. 

When  the  sheriff  levied  Mrs.  Denson's  attachment  to 
enforce  her  lien,  and  took  the  property  into  his  possession, 
from  that  moment  it  was  in  gremio  legi^,  and  his  alleged  seiz- 
ure of  it  afterwards — which  was  merely  formal,  to  seem  to 
comply  with  the  law — and  the  giving  of  said  detinue  or 
forthcoming  bond  by  defendant  did  not  and  could  not  have 
the  effect  to  impair  or  destroy  the  rent  lien ;  nor  can  it  be 
said,  that  the  defendant,  and  not  the  sheriff,  was  in  the  pos- 
session of,  and  had  the  controlling  power  over  the  property. 
Defendant's  possession  was  that  of  his  bailor^  the  sheriff; 
and,  accordingly,  as  the  evidence  shows,  at  the  end  of  the 
attachment  suit  of  Mrs.  Denson,  when  the  property  was  or- 
dered to  be  sold  by  the  court,  the  sheriff  took  it — kept  by 
his  bailee,  the  defendant,  till  this  time  for  this  purpose — 
and  sold  it,  and  applied  the  proceeds  to  the  satisfaction  of 
the  judgment  in  attachment 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 
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Windham  v,  iVational  Fertilizer. 

Co. 

Action  on  Promissory  Note. 

1.  Judgment  by  default^  without  service  of  process. — In  an  action 
against  several  defendants,  one  of  whom  is  not  served  with  process, 
it  is  error  to  render  judgment  by  default  against  all  of  the  defen- 
dants, and  such  judgment  will  be  reversed. 

2.  Hame;  effect  of  such  reversal. — The  only  effect  of  such  reversal  is 
to  strike  from  the  judgment  the  name  of  the  defendant  not  entered, 
it  being  operative  as  to  the  others. 

Appeal  from  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  J.  M.  Carmichael. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee, 
the  National  Fertilizer  Co.,  against  the  appellants;  and 
counted  on  a  promissory  note,  alleged  to  have  been  signed 
by  all  the  defendants.  The  return  of  the  sheriff  showed 
tnat  the  summons  and  complaint  had  been  served  upon  all 
of  the  defendants,  except  Z.  McKinney.  A  judgment  by 
default  was  rendered  against  oZZ  of  the  defendants  ;  and  this 
appeal  is  prosecuted  from  said  judgment,  and  the  same  is 
here  assigned  as  error. 

BoBEETS  &  Martin,  for  appellant. 

M.  E.  Melugan,  contra. 

STONE,  C.  J.— The  return  of  the  sheriff  in  this  case 
shows  that  service  of  the  summons  and  complaint  was  per- 
fected on  all  the  defendants  except  one,  Z.  McKinney.  As 
to  him  the  process  was  returned  "not  found."  Judgment  by 
default  was  taken  and  entered  up  against  all  the  defendants. 
This  was  error  which  compels  a  reversal  of  the  judgment— 
Smith  V.  Winthrop,  Minor,  425  ;  Driver  v  Spence,  3  Ala.  98 ; 
Oranberry  v.  Wetborn,  4  Ala.  18  ;  Faver  v.  Briggs,  18  Ala.  478; 
Childress  v.  Taylor.  33  Ala.  185 ;  Parker  v.  Parker,  39  Ala 
347.  But  as  the  cause  of  action  sued  on  is  several  as  well 
as  joint,  reversing  the  judgment  as  to  McKinney  does  not 
impair  or  affect  it  as  to  the  other  defendants  who  were 
served  with  the  summons.  The  only  effect  of  this  reversal 
is  to  strike  his  name  from  the  list  of  defendants  against 
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whom  judgment  was  entered,  and  leave  it  operative  against 
the  others. — Lucy  v.  Beck,  5  Porter  166. 

Beversed  in  part,  but  not  remanded. 

The  clerk  will  certify  this  opinion  and  the  judgment  to 
to  Circuit  Court 


Zealy  v.  Birmingrbaiii  Railway  & 
Electric  Co. 

Action  for  Damages  for  Personal  Injuries. 

1.  Plea  of  the  general  issue;  admissions  thereunder  by  a  corporation 
formed  by  co7isoUdatio7i. — In  an  action  for  personal  injuries  against  a 
corporation,  on  the  theory  that  it  assumed  the  liability  df  a  negligent 
corporation,  which  consolidated  with  others  to  form  the  defendant, 
after  the  injuries  were  received,  and  before  the  institution  of  the 
suit  the  plea  of  the  general  issue  admits  the  defendant's  corporate 
character,  but  does  not  admit  that  the  defendant  derived  its  exist- 
ence from  the  consolidation  of  the  negligent  company  with  other 
corporations. 

2.  Action  against  a  corporation;  evidence  of  consolidation. — In  an  ac- 
tion against  a  corporation,  alleged  to  have  been  formed  by  the  con- 
solidation of  a  corporation  guuty  of  the  negligence  complained  of 
witfc  other  corporations,  a  deed  executed  by  the  negligent  corporation 
to  the  defendant,  after  the  institution  of  the  suit,  which  recites  the 
latter's  creation  by  consolidation  at  some  time  prior  to  the  date  of  the 
deed,  and  which  conveys  all  rights,  property  Ac.  of  the  grantor,  and 
an  act  of  the  legislature  confirming  the  consolidation  referred  to  in 
said  deed,  when  taken  together  with  the  admission  incident  to  the 
plea  of  the  general  issue — that  defendant  existed  as  a  corporation  be- 
fore suit  was  brought — constitute  competent  evidence  of  the  alleged 
consolidation  prior  to  the  institution  of  the  suit ;  and,  hence,  it  is 
error  for  the  court  to  give  the  general  affirmative  charge  for  the  de- 
fendant, on  the  theory  that  there  was  no  evidence  to  prove  that  the 
negligent  corporation  had  been  merged  into  the  defendant. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  S.  H.  Sprott. 

This  action  was  brought  by  the  appellant,  Hattie  O.  Zealy, 
against  the  Birmingham  Bailway  &  Electric  Company,  on 
August  2,  1890,  to  recover  damages  for  personal  injuries, 
alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of 
the  negligence  of  the  Birmingham  Union  Railway  Com- 
pany, or  its  employes.  Each  of  the  counts  of  the  complaint, 
as  amended,  averred  that  "the  plaintiff  claims  of  the  defend- 
ant, a  corporation  organized  under  the  laws  of  Alabama,  by 
the  consolidation  on,  towit,  the  5th  day  of  May,   1890,  with 
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the  Birmingham  Union  Railway  Company,  the  Birmingham 
&  Bessemer  Railroad  Company,  the  Ensley  Railway  and 
the  Birmingham  &  Electric  Company,  private  corporations 
existing  under  the  laws  of  the  State  of  Alabama."  The  clos- 
ing averment  of  each  count  was  as  follows :  "And  the  plain- 
tiff avers  that  by  reason  of  said  consolidation  the  defendant 
is  liable  to  her  in  damages  for  the  injuries  caused  by  the 
wrongful  acts  of  the  said  Birmingham  Union  Railway  Com- 
pany, hereinabove  complained  of*"  Issue  was  joined  upon 
the  pleas  of  the  general  issue. 

On  the  trial  of  the  cause,  it  was  shown  that  the  injuries 
were  sustained  by  the  plaintiff  on  April  27,  1890,  while  she 
was  a  passenger  on  one  of  the  horse  cars  operated  by  the 
Birmingham  Union  Railway  Company.  The  evidence,  in- 
troduced for  the  purpose  of  proving  the  consolidation  of  the 
Birmingham  Union  Railway  Company  with  other  corpora- 
tions to  form  the  defendant  comporation,  is  sufficiently 
stated  in  the  opinion.  Upon  the  hearing  of  all  the  evidence, 
the  court,  at  the  request  of  the  defendant,  gave  the  general 
affirmative  charge  in  its  behalf ;  and  to  the  giving  of  this 
charge  the  plaintiff  duly  excepted.  There  were  other  rulings 
of  the  court  to  which  exceptions  were  reserved,  but  it  is  not 
deemed  necessary  to  set  them  out  There  was  judgment  for 
the  defendant.  The  plaintiff  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court ' 

James  H.  Little,  for  appellant.— The  averment  in  the 
complaint  that  the  defendant  is  a  corporation  under  the  laws 
of  Alabama,  by  the  consolidation  of  other  corporations  ex- 
isting under  the  laws  of  Alabama,  is  a  mere  allegation  that  it 
is  a  Dody  corporate,  and  plaintiff  is  not  required  to  prove 
such  allegation  under  the  general  issue. — 2  Morawetz  on 
Corporations,  §  944;  Shields  v.  Ohio,  95  U.  S.  323;  R.  R.  Co, 
V.  Maine,  96  U.  S.  509 ;  4  Amer.  &  Eug.  Encyc.  of  Law,  p. 
272.  The  appearance  of  the  defendant  is  an  admission  of 
the  corporate  character  as  averred. — Oxford  Iron  Co,  v. 
Spradlfy,  46  Ala.  98.  The  defendant  is  estopped  to  deny 
the  consolidation. — Railway  Co.  v,  Skidmore,  69  IlL  66i 
Both  companies  were  liable  and  it  was  not  necessary  to  prove 
consolidation.— JS«ci6««  v,  B.  St.  R.  R.  Co.,  85  Ala.  600;  2 
Morawetz  on  Corporations,  §  955 ;  Warren  v.  M.  cfe  M.  R.  /?. 
Co.,  49  Ala.  584. 

Hewitt,  Walkee  &  Pobter,  contra. — The  recitals  in  the 
act  of  the  General  Assembly  and  the  deed  introduced  in 
evidence  were  no  proof  of  the  fact  of  consolidation. — KdLy 
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V.  Trustees  of  A.  d   C.  R,  R.  Co.,  58  Ala.  489 ;  1  Greenl.  on 
Ev.,  §§  491,  500. 

McCLELLAN,  J. — This  action  is  for  personal  injuries  re- 
sulting to  the  plaintiff,  Hattie  O.  Zealy,  for  negligence  on 
the  part  of  The  Birmingham  Union  Railway  Company,  or 
its  employes.  The  suit  is  against  the  Birmingham  Kail- 
way  and  Electric  Company,  on  the  theory  that  aiter  the  in- 
juries were  received,  and  before  the  institution  of  the 
suit,the  negligent  corporation  was,  with  several  other  cor- 
porations, cosolidated,  forming  the  defendant  corpo- 
ration, which  latter  concern  thereby  assumed  the  lia- 
bilitv  now  sought  to  be  enforced,  though  primarily  it  rested 
solely,  of  course,  on  the  Birmingham  Union  Bailway  Co. 
The  complaint  is  to  be  taken  as  averring  these  facts,  though 
they  appear  therein  more  in  the  way  of  casual  recital  than 
affirmative  and  direct  allegation.  It  was  necessary,  obvi- 
ously, for  the  complaint  to  aver  them,  since  without  the  fact 
of  consolidation  before  suit  brought  no  cause  of  action  ex- 
isted when  the  suit  was  brought,  and  no  recovery  could  be 
had.  Several  pleas  were  filed  by  the  defendant,  each  of 
which  presented  only  the  general  issue  of  not  guilty,  and 
upon  this  issue  the  case  was  tried.  It  is  insisted  that  the 
submission  of  the  cause  on  this  issue  alone  was  an  admis- 
sion on  the  part  of  the  defendant  both  of  the  capacity  in 
which  it  was  sued  and  of  its  responsibility  for  the  wrongs 
charged  against  the  Union  Railway  Co.;  or,  in  other  words, 
that  neither  defendant's  corporate  character  nor  the  fact  of 
the  merger  of  the  wrong-doing  corporation  by  consolidation 
into  the  defendant  corporation  is  within  the  general  issue. 
As  to  the  first  proposition  the  contention  is  sound ;  the  plea 
of  not  guiltv  admits  the  capacity  in  which  defendant  is 
sued.  But  from  the  fact  that  defendant  is  a  corporation  it 
does  not  follow  that  it  came  into  existence  as  such  as  a  re- 
sult of  the  consolidation  of  the  Birmingham  Union  Railway 
Co.  with  other  corporations.  While  the  pleas  interposed 
are  not  to  be  taken  as  denying  the  capacity  in  which  the  de- 
fendant is  sued,  they  do  go  in  traverse  of  every  fact  alleged 
in  the  complaint  which  is  essential  to  the  existence  and  en- 
forcement of  the  claim  advanced,  so  far  as  the  misconduct 
charged  against  the  Union  Railway  Co.  and  defendant's  re- 
sponsible connection  therewith  are  concerned.  As  has  been 
said  by  this  court,  '*this  form  of  defense  goes  ...  in  traverse 
of  the  misconduct,  resulting  in  injury,  which  [or  liability  for 
which]  the  complaint  imputes  to  the  defendants,  the  facts 
out  of  which  the  liability  arises." — Louisville  &  Nashville 
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R.  R,  Co,  V.  TrammeUy  93  Ala.  S50.  The  complaint  skews 
that  the  defendant  corporation  did  not  commit  the  wrongs 
counted  on.  Had  it  simply  averred  these  wrongs  as  being 
committed  by  another  corporation,  the  consequent  injury, 
and  that  defendant  was  a  corporation,  it  clearly  would  have 
presented  no  cause  of  action  against  the  party  sued.  That 
party's  liability  for  the  wrongs  of  the  negligent  corporation 
arose,  if  at  all,  from  the  fact  that  it  succeeded  by  process  of 
consolidation  to  the  assets  and  liabilities  of  the  wrong-do- 
ing company.  And  the  fact  of  such  consolidation  was  nec- 
essary to  be  alleged,  was  denied  by  the  plea  of  the  general 
issue,  and  of  consequence  was  necessary  to  be  proved  by  the 
plaintiff. 

The  trial  court  held  that  there  was  no  evidence  adduced 
which  tended  to  prove  that  the  Birmingham  Union  Railway 
Co.  had  been  merged  into  the  defendant  corporation  before 
suit  brought,  and  upon  this  theory  gave  the  affirmative 
charge  for  the  defendant. 

The  record  leaves  no  room  for  doubt  that  the  defendant 
company  became  a  corporation,  by  the  name  of  the  Bir- 
mingham Railway  and  Electric  Company,  at  some  time  prior 
to  the  act  of  February  12,  1891,  by  and  through  a  consolida- 
tion of  several  then  existing  corporations,  one  of  which  was 
the  Birmingham  Union  Railway  Company,  which  in  April, 
1890,  inflicted  the  injuries  complained  of.  This  fully  ap- 
pears by  an  act  approved  February  12,  1891,  entitled  "An 
act  to  confirm,  amend  and  enlarge  the  charter  of  Birming- 
ham Railway  and  Electric  Company,  and  to  ratify  and  con- 
firm the  consolidation  of  the  Bessemer  and  Birmingham 
Railroad  Companj  with  other  corporations  therein  named," 
which,  after  reciting  that  under  and  by  virtue  of  the  pro- 
visions of  section  13  of  "a^  act  to  confirm,  amend  and  en- 
large the  charter  of  the  Bessemer  Dummy  Line,  and  to 
change  the  name  thereof,"  approved  February  19,  1889,  the 
Bessemer  and  Birmingham  Railroad  Company  has  united 
and  consolidated   its  railroads  and    franchises,  rights  and 

Privileges  with  the  railroads,  franchises,  rights  and  privi- 
jges  of  the  Birmingham  Union  Railway  Company,  the 
Ensley  Railway  and  of  the  Birmingham  Electric  Company, 
corporations  organized  under  the  general  laws  of  the  State, 
that  by  such  consolidation  and  amalgamation,  ''the  said 
four  corporations  did  form  one  general  corporation,  under 
the  name  and  style  of  'Birmingham  Railway  and  Electric 
Company,'  "  and  further,  setting  forth  the  terms  of  said  con- 
solidation and  the  manner  in  which  it  was  effected,  &c.,  &a, 
proceeds  to  ratify  and  confirm  the  same  in  all  respects,  and 
Vol.  zoiz. 


Digitized  by  VjOOQiC 


1802.]  OF  ^ALABAMA,  583 

[Zealy  v.  BirmiDgham  Railway  &  Electric  Co.] 

to  provide  "that  all  the  rights,  powers  and  franchises,  at 
the  time  of  such  consolidation,  belonging  to  each  and  all  of 
said  corporations,  so  consolidating,  and  their  rights  and  in- 
terest in  and  to  every  species  of  property,  are  by  virtue  of 
said  consolidation,  declared  to  be  transferred  to  and  vested 
in  the  Birmingham  Railway  and  Electric  Company,  without 
any  other  deed  or  transfer, '  &c.,  with  a  proviso  that  "all  the 
debts,'  liabilities,  and  duties  of  each  and  all  the  said  consol- 
idating corporations,  shall  attach  to  said  consolidated  com- 
pany, and  be  enforced  from  the  same,  to  the  same  extent, 
and  in  the  same  manner,  as  if  such  debts,  liabilities  and 
duties  had  been  originally  incurred  by  it."  Acts  1890-91, 
pp.  584-7.  This  statute  was  adduced  in  evidence.  So  also 
was  a  deed,  executed  by  the  Birmingham  Union  Railway 
Company  to  the  Birmingham  Railway  and  Electric  Com- 
I)any  on  September  30th,  1890,  which  recites  the  consolida- 
tion referred  to  in  the  act,  and  the  creation  thereby  of  the 
last  named  corporation  at  some  time,  not  specified,  prior  to 
its  date,  and  in  terms  conveys  to  the  consolidated  company 
all  the  rights,  privileges,  franchises  and  property  oi  the 
grantor,  and  among  other  property  the  line  of  street  rail- 
way upon  which  the  plaintiff  was  injured.  This,  the  act  of 
the  (General  Assembly  and  the  deed,  was  unquestionably 
evidence  that  the  defendant  became  a  corporation  under 
and  by  the  name  of  the  Birmingham  Railway  and  Electric 
Company  by  consolidation  between  the  Birmingham  Union 
Railway  Company  and  the  other  named  corporations  prior 
to  Sept.  30th,  1890.  The  fact  of  incorporation, — in  other 
words  the  manner  in  which  it  was  effected, — the  name  of 
the  consolidated  company,  and  its  responsibility  for  the 
wrongs  of  the  consolidating  companies  is  shown  by  this  evi- 
dence. What  this  evidence  does  not  show  is  tne  precise 
date  at  which  the  consolidation  took  place,  nor  whether  it 
was  prior  or  subsequent  to  August  2d,  1890,  when  this  suit 
was  instituted.  But  while  the  plea  of  the  general  issue 
does  not  admit  the  responsibility  of  the  defendant  for  the 
negligence  of  the  Birmingham  Union  Railway  Company, 
and  does  not  of  itself  admit  that  the  defendant  corporation 
was  the  result  of  a  consolidation  between  that  particular 
company  and  others,  it  does  admit  that  on  August  2d,  1890, 
when  the  suit  was  brought,  the  defendant  was  a  corpora- 
tion by  the  name  and  style  of  the  Birmingham  Railway  and 
Electric  Company.  And  the  confirmatory  statute  and  the 
deed  we  here  referred  to  go  to  show  that  it  became  such 
corporation  by  the  consolidation  of  the  negligent  corpora- 
tion with  others ;  and  the  admission  of  the  plea,  with  the 
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facts  thus  shown,  taken  together, — the  one  as  showing  that 
the  defendant  existed  as  a  corporation  by  this  name  prior 
to  suit  brought,  the  other  as  showing  that  this  corporate  ex- 
istence and  name  was  acquired  by  this  consolidation, — clear- 
ly, in  our  opinion,  constituted  competent  evidence  of  the 
alleged  consolidation  prior  to  the  institution  of  the  suit. 
The  trial  court  erred,  therefore,  in  giving  the  general  affirm- 
ative charge  for  the  defendant  on  the  assumption  of  the 
non-existence  of  such  evidence. 

The  other  questions  urged  upon  our  attention  need  not 
arise  on  another  trial,  and  we  wul  not  pass  upon  them. 

Reversed  and  remanded. 


McCalley  v.  Otey. 

Bill  in  Equity  to  enjoin  Sale  under  Potver  in  a  Mortgage; 
and  to  redeem, 

1.  Equity  jurisdiction;  injunction  of  sale  under  the  power  contained  in 
a  mortgage. — A  court  of  equity  will  enjoin  a  sale  under  the  power  in 
a  mortgage,  when  the  mortgagee  is  proceeding  in  an  improper  or  op- 
pressive manner,  or  is  perverting  the  power  from  its  legitimate  pur- 
pose; as  where,  having  refused  repeated  tenders,  he  files  a  bill  to  fore- 
Close,  dismisses  it  without  prejudice  when  the  cause  was  ready  for 
hearing,  and  advertises  the  land  for  sale  under  the  power  in  the  mort- 
gage, with  the  avowed  purpose  of  compelling  the  payment  of  another 
claim,  which  is  disputed. 

2.  Tender;  effect  of. — A  tender  of  the  entire  amount  due,  including 
interest,  at  any  time  between  the  maturity  of  the  debt  and  the  com- 
mencement of  suit,  stops  the  interest,  and  discharges  the  debtor  from 
the  costs  of  a  subsequent  suit. 

3.  Same;  when  actual  proffer  of  money  is  dispensed  with. — The  actual 
proffer  of  money  tendered  is  dispensed  with,  when  the  debtor,  ready 
and  willing  to  pay,  is  about  to  produce  it,  but  is  prevented  by  the 
creditor  declaring  he  will  not  receive  it. 

4.  Payment  of  money  into  court  not  a  prerequisite  of  a  bill  to  redeem 
and  to  enjoin  the  execution  of  a  power  of  sale. — ^The  payment  of  money 
Into  court  is  not  essential  to  the  equity  of  a  bill  filea  by  the  mortga- 
gor to  redeem  and  to  enjoin  the  execution  of  a  power  of  sale,  when 
the  bill  alleges  a  tender,  several  times  repeated,  and  its  refusal,  and 
that  the  complainants  **are  now  ready  and  willing  to  pay,  and  have 
been  readv  and  willing  to  pay  ever  since"  the  tender. 

5.  Tender;  ivhen  sufficient  to  stop  payment  of  interest.-^To  avoid  the 
payment  of  interest  after  tender,  the  debtor  must  tender  the  exact 
amount  due,  and  he  must  keep  that  amount  ready  at  all  times  to  be 
paid  to  the  creditor  upon  his  demand,  if  he  should  conclude  to  re- 
ceive it. 

6.  Same;  burden  of  proof  . — When  the  tender  is  denied,  the  burden 
of  j)roving  that  the  amount  tendered  was  kept  at  all  times  in  readi- 

•  Vol.  xcw. 
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n ess  to  be  paid  upon  the  demand  of  the  creditor,  is  upon   him  who 
pleads  the  tender.  (Stone,  (J.  J.  dissenting.) 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  Thos.  Cobbs. 

The  bill  in  this  case  was  filed  on  July  19,  1889,  by  Mrs. 
Octavia  A.  Otey  and  her  children,  against  Charles  S.  McCal- 
ley and  others ;  and  sought  to  have  a  threatened  sale  of  land, 
under  a  power  contained  in  a  mortgage,  enjoined,  and  to  be 
allowed  to  redeem  said  property  from  under  fche  mortgage. 
The  mortgage  was  executed  on  August  6,  1876,  by  Mrs.  Oc- 
tavia A.  Otey,  and  was  given  to  secure  the  payment  of  money 
borrowed  by  her  from  a  Miss  Ford,  who  afterwards  married 
W.  J.  McCalley.  Having  survived  her  husband,  Mrs.  McCal- 
ley, nee  Ford,  devised  and  bequeathed  all  of  her  property, 
including  the  note  and  mortgage  executed  by  Mrs.  Otey,  to 
Miss  Martha  T.  Russell.  The  money  was  borrowed  by  Mrs. 
Otey  at  an  usurious  rate  of  interest ;  the  interest  was  paid 
annually  until  September  1,  1884,  when,  upon  a  statement 
made  between  the  parties,  it  was  ascertained  that  the  bal- 
ance due  upon  said  mortgage  was  $1,480.76.  Upon  Miss 
Bussell  agreeing  to  accept  $1,200  in  full  satisfaction  and  dis- 
charge of  the  debt,  Mrs.  Otey  applied  to  Charles  S.  McCal- 
ley to  advance  this  amount  for  her  and  have  the  mortgage 
assigned  to  him  as  security.  Charles  S.  McCalley  agreed  to 
do  tnis,  and  by  the  terms  of  the  agreement,  evidenced  by 
letters  exchanged  between  him  and  Mrs.  Otey.  the  latter 
agreed  to  pay  him  annually  the  legal  interest  on  $1,480.76  as 
the  amount  due  until  January  1,  1888 ;  and  he  was  then  to 
surrender  the  mortg*ige  to  her  on  payment  of  $1,200.  The 
bill  alleged  the  punctual  payment  of  interest  to  said  Charles 
S.  McCalley  as  stipulated  up  to  December  31,  1887 ;  that  on 
that  day  John  M.  Ham  ^j ton,  for  her,  tendered  to  said 
McCalley  $1,318.46,  which  was  the  $1,200  agreed  to  be  ac- 
cepted by  McCalley  on  January  1,  1888,  together  with  the 
interest  on  $1,480.76  for  one  year;  that  McCalley  refused  to 
accept  the  tender  thus  made,  and  also  refused  to  accept  a 
like  tender  made  by  the  said  Hampton,  for  her,  on  January 
2,  1888,  and  in  July,  1889,  before  the  filing  of  the  present 
bill.  It  was  also  alleged  in  the  said  bill  that  on  July  2, 
1888,  the  said  Charles  S.  McCalley  filed  his  bill  in  the 
Chancery  Court  against  Octavia  A.  Otey,  to  foreclose  the 
said  mortgage  ;  that  the  defendant  filed  answers  to  said  bill, 
proof  was  taken  by  the  parties  to  the  cause,  and  the  same 
was  ready  for  hearing ;  out  that  at  the  March  term  of  the 
Chancery"  Court  of  Madison  County  the  said  Charles  S. 
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McCalley  dismissed  his  bill  without  prejudice,  and  adver- 
tised the  lands  conveyed  in  said  mortage,  for  sale,  under 
the  power  contained  tnerein,  on  July  22,  1889. 

The  complainants  also  alleged  that  the  said  proposed  sale  of 
land  on  July  22, 1889,  "was  not  for  the  bona  fide  purpose  of  col- 
lecting the  debt  secured  by  said  mortgage,  but  for  the  pur- 
pose of  coercing  the  payment  of  another  claim  of  debt 
against  said  Octavia  A.  Otey  of  several  hundred  dollars, 
which  she  never  contracted,"  and  which  she  is  not  liable  to 
pay; 

The  prayer  of  the  bill  is,  that  the  said  Charles  S.  McCal- 
ley be  enjoined  and  restrained  from  selling  the  said  lands 
under  the  power  of  sale  contained  in  the  mortgage ;  that  he 
be  required  to  accept  said  sum,  $1,318.46,  "which  complain- 
ants are  now  ready  and  willing  to  pay  him,  and  have  been 
ready  and  willing  to  pay  him  ever  since  December  31, 1887, 
in  redemption  of  said  mortgage,  and  for  payment  and  satis- 
faction of  said  debt  secured  by  it." 

On  January  6, 1890,  the  respondent,  Charles  S.  McCalley, 
filed  bis  answer  to  said  bill  oi  complaint,  and  among  other 
things,  denied  therein,  that  there  had  ever  been  a  sufficient 
tender  made  by  Mrs.  Otey  of  the  amount  due  upon  the 
mortgage  debt ;  and  alleged  that  the  attempted  tender  made 
by  said  Hampton  was  made  for  his  own  benefit  under  a  con- 
tract of  purchase  of  certain  lands  contained  in  the  mortgage 
from  Mrs.  Otey,  in  which  he  agreed  to  pay  the  annual  in- 
terest, and  to  pay  the  mortgage  debt  on  January  1,  1888; 
and  further  alleged  that  the  result  of  accepting  the  payment 
from  said  Hampton  and  the  transfer  of  the  mortgage  to 
him,  would  be  to  defeat  the  collection  of  the  debt  due  to 
said  Charles  S.  McCalley  from  Mrs.  Otey,  which  was  not 
secured  by  the  mortgage ;  that  the  said  McCalley  was  unwil- 
ling to  do  this,  unless  the  said  Hampton  agreea  to  pay  the 
non-secured  debt  of  Mrs.  Otey  to  respondent 

On  March  21,  1890,  the  complainants  amended  their  bill 
by  averring  that  they  were  "ready  and  willing  to  pay  said 
McCalley  the  said  sum  of  $1,318.46  so  tendered  him  as 
aforesaid,  and  have  been  ready  and  willing  to  pay  the  said 
sum  to  him  ever  since  the  3l8t  of  December,  18J7,  and  now 
bring  the  same  into  court  and  deposit  it  with  the  register  to 
abide  the  order  and  decree  of  the  court" 

The  testimony,  as  shown  by  the  depositions  taken  in  be- 
half of  the  complainants,  was  to  the  effect  that  on  Decem- 
ber 31,  1887,  the  said  J.  M.  Hampton  tendered  to  the  said 
Charles  S.  McCalley  the  amount  of  $1,318.46 ;  that  this  ten- 
der was  refused,  and  that  said  Hampton  repeated  the  tender 

Vol.  xoxx. 
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on  January  2,  1888,  and  about  the  Iflt  of  July,  1889,  shortly 
before  the  filing  of  the  bill  in  this  case,  and  that  each  of 
these  tenders  was  refused.  The  testimony,  as  shown  by  the 
depositions  of  the  said  McGalley,  substantiated  the  allega- 
tions of  his  answer. 

On  the  final  submission  of  the  cause,  upon  the  pleadings 
and  proof,  the  chancellor  decreed  that,  "it  appearing  to  the 
court  from  the  pleadings  and  evidence,  that  the  money  ten- 
dered was  at  all  times  ready  to  be  paid  when  the  defendant 
McCalley  would  receive  it,  the  court  is  of  the  opinion  that 
no  interest  should  be  charged ;"  and  further  decreed  that 
the  sum  of  $1,318.46  paid  into  court  be  declared  the  prop- 
erty of  the  said  Charles  S.  McCalley,  and  that  he  receive  the 
same  in  full  satisfaction  of  the  debt  and  mortgage,  and  that 
the  temporary  injunction  be  made  perpetual.  This  appeal 
is  prosecuted  bv  the  said  Charles  S.  McCalley,  and  the  nnal 
decree  of  the  chancellor  is  here  assigned  as  error. 

R  C.  Beickell  and  Lawrence  Cooper,  for  appellants. — A 
court  of  equity  will  restrain  the  execution  under  a  power  of 
sale  in  a  mortga^,  only  when,  by  clear  and  precise  allega- 
tions of  facts,  it  is  shown  that  the  sale  is  against  good  con- 
science and  will  work  irreparable  injury. —  Vaughan  v.  Mara- 
He,  64  Ala.  60 ;  Security  Loan  Asso.  v.  Lake,  69  Ala.  456^  Glo- 
ver V,  Uembree,  82  Ala.  324;  2  Jones  on  Mortg.,  §  18U1,  et  sea.; 
1  High  on  Inj.,  §  443,  et  seq ;  Daughdrill  v,  Stoeeny,  41  Ala. 
310.  If  the  mortgage  debt  is  admitted  to  be  due,  there  must 
be  payment  or  the  oill  must  tender  and  bring  into  court  the 
amount  admitted  to  be  due. — Daughdrill  v.  Sioeeny,  41  Ala. 
310;  2  Jones  on  Mortg.,  §  443.  The  tender,  to  be  available, 
must  conform  to  the  requisites  of  a  court  of  law.  It  must 
be  a  tender  of  the  whole  amout  due. — Smith  v,  AnderSj  21 
Ala.  782  ;  Dav^hdrill  v.  Stveeny,  41  Ala.  310 ;  Shields  v.  Lozear, 
22  N.  J.  Eq.  447;  Becker  v.  Boon,  61  N.  T.  317.  7  Wait's  Act. 
&  Def.,  590.  Where  a  bill  alleges  a  tender  previous  to  the 
filing  thereof,  to  render  the  prior  tender  available  to  avoid  the 
payment  of  interest  thereafter,  it  must  be  shown  that  the 
tender  has  been  kept  good  ;  was  always  ready  to  be  surren- 
dered to  the  creditor  upon  his  demand. — Hose  v.  Brown, 
1  Am.  Dec.  22 ;  Moynahan  i\  Moore,  77  Am.  Dec.  468 ;  Crain 
V.  McGoon,  29  Am.  Bep.  37 ;  Tompkins  v.  Baiie,  38  Am.  Bep. 
361 ;  Shields  a,  Lozear,  22  N.  J.  Eq.  447 ;  Aulger  v.  Clay,  109 
111.  487;  Tuthill  v.  Morris,  81  N.  Y.  94;  Alexander  v,  Caldivell, 
61  Ala.  543 ;  Park  v,  Wiley,  67  Ala.  310;  Frank  v.  Pickens,  69 
Ala.  369, 
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Trancred  Betts,  contra, — A  court  of  equity  should  enjoin 
a  sale  under  the  power  contained  in  a  mortgage  when  the 
facts  and  circumstances  are  such  as  shown  in  the  present 
case.— S/rMve  v.  Childs,  63  Ala.  473;  McCaUey  v.  Otey,% 
Ala.  302.  The  tender  in  the  present  case  was  sufficient  to 
avoid  the  payment  of  interest  after  December  31,  1887.— 
McCoJhy  V,  Otey,  90  Ala.  302 ;  Rudvlph  v,  Wagiier,  36  Ala. 
698 ;  77'Amer.  Dec.  485,  note  c. 

COLEMAN,  J. — When  this  case  wss  here  on  a  former 
appeal,  (90  Ala.  302),  the  equity  of  the  bill  was  fully  sus- 
tained, and  it  was  held  that  a  court  of  equity  would  enjoin 
the  execution  of  a  power  of  sale,  when  it  appeared  that  the 
mortgagee  was  proceeding  in  an  improper  or  oppressive  man- 
ner, or  was  perverting  the  power  from  its  legitimate  pur- 
pose ;  as  where,  having  refused  repeated  tender,  he  files  a 
bill  to  foreclose,  dismisses  it  without  prejudice  when  the 
cause  was  ready  for  hearing,  and  advertises  the  land  for 
sale  under  a  power  in  the  mortgage  with  the  avowed,  pur- 

Sose  of  compelling  the  payment  of  another  claim  which  is 
isputed.— A/cCa/Zey  r.  Otey,  90  Ala.  302 ;  Strum  v,  Childs, 
63  Ala.  473.  The  evidence  reasonably  satisfies  us  that  a 
tender  was  made  in  December,  1887,  of  the  full  amount  due, 
of  the  refusal  to  accept  it,  and  an  attempt,  after  the  tender, 
on  the  part  of  the  mortgagee  to  coerce  the  payment  of  a 
disputed  claim,  not  embraced  in  the  mortgage  debt.  In  ad- 
dition to  the  testimony  offered  by  complainant  on  this  ques- 
tion, the  respondent,  Jno.  S.  McCalley,  testifying  in  regard 
to  the  tender  made  by  John  M.  Hampton,  says  :  "I  refused 
to  take  it  from  him  unless  he  paid  also  Mrs.  Octavia  A. 
Otey*s  merchandise  account."  The  merchandise  account 
constituted  no  part  of  the  secured  debt,  and  its  correctness 
was  controverted. 

The  present  bill  was  filed  on  the  19th  of  July,  1889.  It 
appears  from  the  testimony  of  the  witness  Hampton  that  a 
tender  of  the  same  amount  was  made  about  the  1st  of  July, 
just  before  the  present  bill  was  filed,  and  refused  upon  tfie 
same  grounds,  as  that  admitted  by  the  respondent,  above 
referred  to.  After  answer  and  demurrer  to  the  bill,  com- 
plainants amended  their  bill,  on  the  21st  day  of  March,  189i), 
bj  averring  a  readiness  and  willingness  to  pay  the  debt  ever 
since  the  31st  day  of  December,  1887,  when  the  debt  fell 
due,  and  a  tender  of  the  money  was  first  made. 

The  only  other  assignment  of  error  which  we  think  it 
necessary  to  consider,  applies  to  so  much  of  the  decree  of 
the  court,  as  denied  to  tne  respondent  any  interest  upon  his 
Vol.  xGiz. 
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debt  A  tender  of  the  whole  amount  due,  principal  and  in- 
terest, at  any  time  after  the  debt  falls  due,  but  before  suit  is 
brought,  stops  the  interest,  and  discharges  the  party  from 
the  cost  of  a  subsequent  suit.  The  actual  proffer  of  the 
money  is  dispensed  with,  if  the  debtor  is  ready  and  willing 
to  pay,  and  aoiout  to  produce  it,  but  is  prevented  by  the 
creditor  declaring  he  will  not  receive  it. — Ttudvlph  v.  Wagner, 
36  Ala.  702.  In  McCalley  v.  Otey,  90  Ala.,  supra,  it  is  said  : 
"A  tender  refused  does  not  operate  to  discharge  the  debtor 
from  the  debt,  but  only  releases  him  from  the  payment  of 
the  interest  subsequently'  accruing ;  and  to  have  this  effect 
the  amount  tendered  must  be  in  readiness  to  be  paid  at  any 
time  called  for,  and  on  plea  must  be  followed  by  the  pay- 
ment of  the  money  into  court  It  is  not  meant,  however, 
that  the  identical  money  tendered  must  be  kept ;  it  is  suffi- 
cient if  the  party  holds  himself  ready  to  pay  at  all  times." 

We  have  already  held  that  the  payment  of  the  money 
into  court  was  not  necessary  to  sustain  the  equity  of  the 
bill  for  redemption,  nor  was  its  payment  into  court  essential 
under  the  facts  of  the  case,  to  authorize  a  court  of  equity 
to  enjoin  the  execution  of  the  power  of  sale. — 90  Ala.  supra; 
McOuire  v.  Van  Pelt,  55  Ala.  344;  Carlin  v.  Jones,  lb.  624, 
We  are  considering  now  the  question  of  a  tender  as  affect- 
ing the  payment  of  interest.  Unless  the  tender  is  kept  good 
all  the  time,  that  is,  unless  the  debtor  is  willing  and  pre- 
pared to  make  payment  at  any  time  after  the  tender,  if  the 
creditor  should  conclude  to  receive  it,  and  until  the  money 
is  paid  into  court  upon  his  plea,  the  debtor  is  chargeable 
with  interest.  He  can  not  make  a  tender  to-day  and  then  use 
the  money  for  his  profit,  and  escape  the  payment  of  interest. 
He  is  released  from  the  payment  of  interest  upon  the  supposi- 
tion that  he  has  been  deprived  of  the  use  of  the  money,  by 
holding  himself  in  readiness  all  the  time  to  pay  his  creditor 
upon  his  demand.  The  burden  to  make  tliis  proof  when 
the  tender  is  denied  rests  upon  the  debtor  who  seeks  to  avail 
himself  of  the  benefit  of  a  tender.  The  answer  of  the 
respondent  creditor  expressly  denied  the  averment  of  com- 
plainant's bill,  that  he  was  ready  all  the  time  and  willing  to 
pav  the  amount  tendered. — Thayer  v.  Meeker,  86  HI.  474 ;  77 
Amer.  Dec.  468,  note  p.  485 ;  7  Wait's  Act.  &  Def.,  596,  §  17. 
The  case  of  Vurtiss  v.  Greenhanks,  24  Vt.  536,  is  directly  in 
line  with  McCalley  v.  Otey,  90  Ala.,  supra,  that  the  "identi- 
cal" money  need  not  be  kept  on  hand,  and  it  lays  down  the 
general  principle  as  we  have  declared  it,  that  he  must  be 
ready  and  willing  at  all  times  to  make  good  his  tender. 


Digitized  by  VjOOQiC 


590  SUPREME  COURT  [Nov.  Term, 

[McCalley  v.  Otey.] 

That  case,  (24  Vt.,  supra,)  does  not  treat  of  the  question  of 
the  burden  of  proof. 

The  chancellor  was  of  opinion  that  the  proof  sustained 
the  averments  of  the  bill  as  amended.  We  have  examined 
the  testimony  v^ry  closely,  and  we  fail  to  discover  any  proof 
tending  to  snow,  that  complainant  kept  good  the  tender. 
We  think  it  satisfactorily  shows  a  tender  on  the  31st  of  De- 
cember, 1887,  and  another  of  the  same  amount  on  the  2d  of 
January,  1888,  and  another  about  the  first  of  July,  1889, 
and  that  the  amount  previously  tendered  was  paid  into  the 
court  at  the  time  the  amendment  to  the  bill  was  filed  in 
March,  1890.  There  is  no  proof  that  the  tender  was  kept 
good,  that  is  a  readiness  to  pay,  as  we  have  defined  a  valid 
tender,  in  the  intervals  from  January  2d,  1888  to  July,  1889, 
and  from  this  latter  period  to  March,  1890,  when  the  money 
was  paid  into  court.  We  do  not  think  the  evidence  suflS- 
cient  on  this  point,  and  hold  that  the  chancellor  erred  in 
decreeing  that  respondent  mortgagee  was  not  entitled  to  any 
interest.  In  all  other  respects  his  decree  is  affirmed.  We 
will  not  render  any  final  decree  here,  but  reverse  and  remand 
the  cause,  leaving  it  in  the  discretion  of  the  Chancery  Court 
to  permit  the  taking  of  further  testimony  on  this  point,  if 
deemed  essential  to  promote  the  ends  of  justice. 

Reversed  and  remanded. 

STONE,  C.  J.,  dissentin^j. — I  can  not  agree  that  in  passing 
on  the  issue  of  tender,  the  law  casts  on  him  who  pleads 
such  defense  the  duty  and  burden  of  proving  that  he  has  at 
all  times  kept  on  hand  the  amount  of  money  he  claims  to 
have  tendered;  and  that  failing  to  do  so,  tne  plea  is  not 
made  good.  I  think,  the  sounder  and  better  rule  is,  that  if 
the  tender  is  made,  sufficient  in  amount,  and  when  the  ten- 
der is  pleaded  the  money  is  produced  and  deposited  in 
court,  tnis  is  all  the  defendant  need  do,  unless  by  a  further 
act  of  the  creditor  he  has  been  put  in  default.  The  person 
to  whom  a  sufficient  tender  has  been  made  and  refused  by 
him,  may  destroy  the  effect  of  such  tender,  by  subsequently 
demanding  the  money  tendered.  If  on  such  subsequent  de- 
mand the  debtor  fails  to  pay  the  money,  he  thereoy  loses 
all  benefit  the  tender  had  secured  to  him.  He  must  have 
the  money  ready  to  pay  when  called  on,  and  must  pay  it  if 
called  on.  This  is  what  I  understand  to  be  the  proper  mean- 
ing and  extent  of  the  maxim  that  the  tender  must  be  kept 
good.  He  must  have  the  money  when  needed  and  called 
for.     He  need  not  have  it  between  the  time  of  the  tender 

Vol:  xcix. 


Digitized  by  VjOOQiC 


18©2.]  OF  ALABAMA.  591 

[Oxanna  Building  Association  v.  Agee.] 

and  the  filing  of  the  plea,  unless  it  is  called  for.     The  law 
should  not  require  a  useless  thing. 

There  are  authorities  both  ways  on  this  question.  I  think 
the  sounder  and  more  reasonaole  theory — the  one  which 
will  secure  a  mutually  just  administration  of  the  law — is  the 
one  I  have  sketched.  In  Curtis  v.  Greenbanks,  24  Vt  536, 
the  principle  is  thus  stated :  "The  person  tendering  is  at 
liberty  to  use  it  [the  money  tendered)  as  his  own.  All  he 
is  under  obligation  to  do,  is  to  be  ready  at  all  times  to 
pay  the  debt  m  currency  when  requested."  To  the  same 
effect  are  Colby  v.  Stevens,  38  N.  H.  191 ;  Mich.  Cen.  R,  R,  Co. 
V.  Dunham,  30  Mich.  128 ;  7  Wait's  Act.  &  Def.,  592.  There 
is,  to  my  mind,  a  sound,  logical  reason  for  this.  The  tender 
does  not  change  the  ownership  of  the  money.  It  remains 
the  property  of  the  tenderer  until  accepted,  or  agreed  to  be 
accepted,  or  until  it  is  deposited  in  court  with  the  plea, 
when  it  passes  into  the  custody  of  the  court.  He  remains 
liable  for  its  safe  preservation.  To  me  it  is  illogical  to  hbld 
that  one  who  is,  in  every  sense,  the  owner  of  money,  may 
not  use  and  utilize  it,  provided  he  thereby  impairs  the  legal 
rights  of  no  other  person. 


Oxanna    Buildingr    Association       i^^ 
V.  Agree.  '^^^-^ 

Bill  in  Equity  to  en/or<:e  a  Vendor's  Lien. 

1.  Bill  in  equity  against  a  corporation  ;  proof  of  service  of  process. 
Before  a  decree  pro  confesso  and  nnal  decree  can  be  rendered  in  a  suit 
in  chancery,  against  a  corporation,  proof  must  be  made  that  the  per- 
son upon  whom,  as  shown  by  the  sheriff's  return,  the  process  of 
summons  was  served,  was  the  agent  of  the  corporation,  or  occupied 
such  other  relation  towards  it,  as  justified  the  service  upon  him 
for  the  corporation. 

Appeal  from  the  City  Court  of  Anniston,  in  Equity. 

Heard  before  the  Hon.  B.  F.  Cassady. 

The  bill  in  this  case  was  filed  by  A.  P.  Agee,  as  the  receiver 
of  the  Anniston  Savings  &  Deposit  Company,  against  the 
Oxanna  Building  Association  and  H.  S.  Jewell ;  and  sought 
to  have  a  lien  Enforced  upon  a  certain  lot  for  the  pay- 
ment of  the  purchase-money  of  the  same.  The  return  of 
the  sheriff  upon  the  summons  showed   that  it   was  ''exe- 
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cuted  by  bandiD^  the  defendant  H.  S.  Jewell  a  copy  of  the 
within  on  the  20th  day  of  November,  1891,  and  by  hand-, 
ing  a  copy  to  W.  8.  Larned,  Recretary  and  treasurer  of  the 
Oxanna  feuilding  ^sociation."  A  decree  pro  con/esso  was 
rendered,  which  recited  that  ''In  this  cause  it  appears  to 
the  clerk  that  a  summons  requiring  the  defendants,  H.  S. 
Jewell  and  the  Oxanna  Building  Association  to  plead  to  or 
answer  the  bill  of  complaint  m  this  cause,  within  thirty 
days  from  the  service  upon  them,  was  served  upon  H.  S. 
Jewell  by  the  sheriflF  of  Calhoun  county,  on  the  20th  day 
of  November,  1891,  and  upon  W.  S.  Larned,  secretary  and 
treasurer  of  the  Oxanna  Building  Association,  on  the  28th 
day  of  December,  1891 ;  and  that  said  defendants  having 
failed  to  plead,"  &c.  Final  decree  was  rendered,  in  which 
the  chancellor  held  that  the  complainant  was  entitled  to 
the  relief  prayed  for.  The  defendant,  the  Oxanna  Build- 
ing Association,  brings  this  appeal,  and  assigns  as  error 
the  rendering  of  the  decree  pro  vonfesso  and  the  final  de- 
cree without  proof  that  W.  S.  Larned  was  the  secretary 
and  treasurer  of  the  Oxanna  Building  Association  at  the 
time  of  service  upon  him. 

Savage  &  Coleman,  for  appellant,  cited,  Manhattan  Im. 
Co.  V,  Fowler,  76  Ala.  372;  Lyon  v.  Lora)if,  3  Ala.  151. 

Blackwell  &  Keith,  contra. 

HEAD,  J. — A  decree  pro  con/esso  and  final  decree  were 
rendered  against  appellant,  a  corporation,  on  service  of  the 
summons  upon  **W.  8.  Larned,  SecHy  and  Trei^'r  of  de- 
fendant," without  proof  being  made  to  the  court  that  Larned 
was  such  oflScer  at  the  time  of  the  service.  The  decree 
is  reversed  and  cause  remanded.  See  Oxanna  Bldg.  Asso- 
ciation v.  Agee,  Beer,  ante  p. 

Reversed  and  remanded. 
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Loaisville  &   Alashville    Kailroad 
Company  v.  Davis. 

Action  against  a  Railroad  Company  by  Em'j^je^foT  Damages 
on  Account  of  Personcu  Injuries. 

1.  Omnion  of  experienced  railroadman;  competent  evidence. — A  wit- 
ness, who  is  shown  to  have  been  '* railroading  for  ten  years,"  is  com- 
petent to  testify  whether  ''a  man  with  one  arm  would  be  as  good  and 
competent  abrakeman,  as  a  man  with  two." 

2.  Calculation  of  damages;  what  to  he  considered. — When,  in  an 
action  to  recover  damages  for  personal  injuries,  the  evidence  shows 
the  age  of  the  plain tifif,  his  expectancy  of  life  according  to  the  mor- 
tality tables,  the  rate  oi  his  earnings  before  the  injury,  his  subse- 
quent disability  to  labor,  his  helpless  condition,  and  suffering  endu- 
red, all  of  these  facts  must  be  considered  by  the  jury  in  the  cal- 
culation  of  the  damages   to  be   awarded;   and  charges  which  are 

Sredicated  upon  facts  disclosed  in  annuity  tables  introduced  in  evi- 
ence,  to  the  exclusion  of  these  other  facts  of  the  case,  are  properly 
refused/ 

3.  Improper  charges^. — It  is  improper  to  give  to  the  jury  charges 
predicated  upon  the  ignorance  and  incapacity  of  jurymen  to  make  a 
calculation  or  render  a  verdict  in  the  particular  case. 

4.  Charges  to  the  jury  when  there  is  conjiict  in  the  evidence. —When 
there  is  conflict  in  the  evidence,  as  to  whether  the  car  that  collided 
with  the  car  that  inflicted  the  injury  upon  the  plaintiff  was  put  upon 
the  track  by  means  of  a  "running  switch"  or  "drop  switch,"  it  is  im- 
proper to  charge  the  jury  that  a  '^running  switch"  was  not  made. 

6.  Custom  of  well  regulated  roads  no  excuse  for  violation  of  defendant's 
rules. — When  the  rules  of  a  defendant  railroad  forbid  the  making  of 
''running  switches,"  it  is  no  excuse  for,  and  does  not  relieve  the  said 
company  from,  negligence  imputed,  when  injury  results  from  the  vio- 
lation of  such  rules,  that  other  well  regulated  roads  are  in  the  habit 
of  making  running  switches. 

6.  Charges  ;  abstract  and  misleading. — Charges  instructing  the  jury 
that  the  plaintiff  should  not  be  allowed  compensation  for  loss  of  time 
while  confined  to  his  bed,  after  the  injury  complained  of,  giving  no 
reason  why  such  compensation  should  not  be  awarded,  are  properly 
refused  as  abstract ;  and  if  their  purpose  was  to  raise  the  question  of 
the  plaintiff's  minority  at  the  time  of  the  injury,  the  charges  are  mis- 
leading, in  that,  the  principle  of  law  intended  to  be  invoked  was  not 
disclosed  by  the  charges. 

7.  Charges  to  the  jury.— CheLTges  that  give  undue  prominence  to 
certain  portions  of  the  evidence,  and  ignore  other  material  facts,  are 
properly  refused. 

8.  Charges  ;  exacting  too  high  a  degree  of  proof  . — To  entitle  the  plain- 
tiff in  a  civil  action  to  recover,  he  must  make  out  his  case  to  the 
reasonable  satisfaction  of  the  jury  ;  and  charges,  instructing  the  jury 
that  if  they  "are  in  doubt  and  uncertainty  as  to  whether  or  not  the 
plaintiff  has  proven  the  material  allegations  of  his  complaint,  they 
must  find  for  the  defendant,  are  properly  refused,  as  exacting  too 
high  a  degree  of  proof. 
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Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  B.  Head. 

This  was  an  action  brought  by  William  E.  Davis,  a  minor, 
by  his  next  friend,  against  the  Louisville  &  Nashville  Eail- 
road  Company,  to  recover  for  personal  injuries,  alleged  to 
have  been  sustained  by  the  plaintiff,  by  reason  of  the  alleged 
negligence  of  the  defendant  and  its  employees;  and  was 
commenced  on  February  5,  1889.  The  facts  of  this  case,  as 
is  stated  in  the  opinion,  are  substantially  the  same  as  they 
were  when  the  case  was  here  on  the  former  appeal,  re- 
ported in  91  Ala.  487,  where  a  full  statement  of  the  facts 
IS  given. 

Upon  the  examination  of  one  W.  H.  Mothershed  as  a 
witness  for  the  plaintiff,  and  after  he  had  testified  in  rebuttal 
that  he  had  been  "railroading  for  ten  years,"  the  plaintiff 
asked  him  the  following  question :  "State  from  your  experi- 
ence as  a  railroad  man,  and  your  observations  as  a  railroad 
man,  whether  or  not  a  man  with  one  arm  would  be  as  good 
and  competent  a  brakeman  as  a  man  with  two, — as  the  same 
man  with  two  arms."  The  defendant  objected  to  this  ques- 
tion, because  it  was  immaterial,  irrelevant  and  illegal.  The 
court  overruled  the  objection,  and  the  defendant  duly  ex- 
cepted. The  witness  answered,  "No,  sir,  he  would  not." 
The  defendant  moved  to  exclude  this  answer  of  the  witness, 
because  it  was  illegal,  immaterial  and  irrelevant,  and  duly 
excepted  to  the  court's  overruling  his  motion. 

There  were  verdict  and  judgment  for  the  plaintiff,  awarding 
him  damages  in  the  sum  of  $11,000.  The  defendant  appeals, 
and  its  assignments  of  error  on  this  appeal,  go  only  to  the 
rulings  of  the  court  upon  the  testimony  of  the  witness 
Mothershed,  and  to  the  refusal  to  give  to  the  jury  the  several 
charges  requested  by  it  in  writing,  and  to  the  overruling  by 
the  court  of  the  defendant's  motion  for  a  new  trial.  The 
written  charges  asked  by  the  defendant,  and  to  the  refusal 
to  give  each  of  which  the  defendant  duly  excepted,  are  as 
follows :  (1.)  "Although  there  are  tables  showing  the  present 
value  of  annuities,  at  eight  per  cent  interest,  on  a  single 
life,  at  plaintiff's  age,  yet  the  court  can  not  take  judicial 
knowledge  of  what  such  tables  show,  and  there  being  no 
evidence  to  enlighten  you  on  this  subject,  I  charge  you  that 
under  the  evidence  in  this  case  you  can  not  award  the 
plaintiff  any  damages  for  his  future  inability  to  earn  money." 
(2.)  "I  charge  you,  gentlemen  of  the  jury,  that  if  you  have 
not  sufficient  knowledge  to  calculate  the  present  value 
of  an  annuity  for  a  period  not  longer  than  the  plaintiff's  ex- 
pectancy of  life,  estimating  such  annuity  at  what  his  power 
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to  labor  and  earn  money  has  been  lessened  by  reason  of  his 
alleged  permanent  injury,  you  can  not  award  the  plaintiff 
any  damages  for  his  future  inability  to  work  and  earn 
money ;  in  estimating  the  value  of  such  an  annuity,  you  can 
not  guess  your  way  to  a  result."  (3.)  "To  determine  the 
present  value  of  an  annuity  for  the  period  of  plaintiff's  ex- 
pectancy of  life,  estimating  such  annuity  at  what  his  power 
to  labor  and  earn  money  has  been  lessened  by  reason  of  his 
alleged  permanent  injury,  involves  an  intricate  and  difficult 
calculation ;  and  if  you  can  not  make  such  calculation,  you 
can  not  award  the  plaintiff  any  damages  for  his  future  ina- 
bility to  work  and  earn  money."  (4.)  "If  you  can  not,  from 
the  evidence,  estimate  the  present  value  of  an  annuity  for  a 
period  not  longer  than  plaintiff's  expectancy  of  life,  esti- 
mating such  annuity  at  what  his  power  to  labor  and  earn 
money  has  been  lessened,  by  reason  of  his  alleged  injury, 
you  can  not  award  the  plaintiff  any  damages  for  his  future 
inability  to  work  and  earn  money."  (5.)  "I  charge  you, 
gentlemen  of  the  jury,  that  under  the  evidence  in  this  case, 
the  car  was  not  placed  iipon  the  repair  track  by  means  of  a 
running  switch.'  (6.)  "The  undisputed  evidence  in  this 
case  shows  that  the  car  was  not  put  upon  the  repair  track 
by  the  making  of  a  running  switcn."  (7.)  "If  the  car,  when 
it  was  turned  loose  by  the  engine,  was  running  at  from  two 
to  three  miles  an  hour,  and  if  when  the  car  passed  over  the 
switch,  it  was  running  at  the  rate  of  from  four  to  six  miles 
an  hour,  then  I  charge  you  that  the  car  was  not  put  upon 
the  repair  track  by  the  making  of  a  running  swith."  (8.) 
"It  is  the  duty  of  the  jury  before  they  award  the  plaintiff 
any  damages  for  his  diminished  capacity  to  earn  a  livelihood 
by  reason  of  his  injury,  if  they  believe  from  the  evidence 
that  the  plaintiff  is  entitled  to  such  damage,  to  calculate  the 
present  value  of  an  annuity  equal  in  amount  to  the  amount 
the  jury  may  find,  from  the  evidence,  to  be  the  amount 
which  would  compensate  plaintiff  for  his  diminished  capacity 
to  earn  a  livelihood  for  a  period  of  one  year,  and  continuing 
during  a  period  not  greater  than  the  plaintiff's  expectancy 
of  life,  considering  the  uncertainty  of  life  and  the  fact  that 
the  plaintiff  may  die  at  any  time ;  and  if  the  jury  are  unable 
from  the  evidence  and  their  own  knowledge  to  calculate  the 
present  value  of  such  an  annuity,  they  are  not  authorized  to 
award  plaintiff  any  damage  for  such  diminished  capacity  to 
earn  a  livelihood."  (9.)  "The  measure  of  damages  for 
plaintiff's  diminished  capacity  to  earn  a  livelihood,  if  the 
jury  believe  the  plaintiff  is  entitled  to  such  damage,  is  such 
a  sum  as,  if  put  out  at  compound  interest,  at  the  legal  rate, 
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would  just  suffice  to  pay  the  plaintiff  an  annuity  equal  in 
amount  to  the  amount  which  the  jury  may  find  from  the 
evidence  would  compensate  the  plaintiff  for  one  year  for  his 
diminished  capacity  to  earn  a  livelihood,  and  for  a  period  of 
time  not  greater  in  duration  than  the  plaintiff's  expectancy 
of  life,  considering  the  uncertainty  of  life,  and  the  fact  that 

{)laintiff  may  die  at  any  time."  (10.)  "That  if  the  jury  be- 
ieve  from  the  evidence  that  a  drop  switch  was  made,  and 
not  a  running  switch,  in  putting  the  car  in  and  upon  the 
said  repair  track,  and  that  the  witness  McNutt  used  due 
care,  in  and  about  putting  said  car  upon  said  repair 
track,  then  I  charge  you  that  you  must  find  for  the 
defendant."  (11.)  "If  you  can  not  from  the  evidence 
ascertain  or  determine  the  present  value  of  an  annuity  for 
the  period  of  plaintiff's  expectancy  of  life,  estimating  such 
annuity  at  what  plnintiff 's  power  to  labor  and  earn  money 
has  been  lessenea  by  reason  of  his  alleejed  injury,  then  you 
can  not  award  the  plaintiff  any  damages  for  his  future  inabil- 
ity to  work  and  earn  money."  (12.)  "If  the  jury  believe  from 
the  evidence  that  a  drop  switch,  and  not  a  running  switch, 
was  made  in  and  about  putting  the  car,  which  it  is  alleged 
caused  plaintiff's  injury,  upon  the  repair  track,  then  I  charge 
the  jury  that  there  can  be  no  recovery  on  account  of  alleged 
negligence  of  the  engineer  in  handling  and  running  the  en- 
gine." (13.)  "I  charge  jou,  gentlemen  of  the  jury,  that  you 
must  not  award  the  plaintiff  any  damages  for  loss  of  time, 
while  he  was  confined  to  his  bed  from  the  effects  of  the 
alleged  injury  during  the  five  weeks  just  after  the  accident 
testified  to  by  the  plaintiff."  (14.)  "I  charge  you,  gentle- 
men of  the  Jury,  that  in  estimating  the  damage  to  be  awarded 
the  plaintiff  for  his  diminished  capacity  to  earn  a  livelihood 
because  of  his  injury,  you  can  not  consider  in  this  casd  what 
plaintiff's  expectancy  of  life  was  at  the  time  he  was  injured." 
(15.)  "That  the  jury  must  try  this  case  according  to  the  evi- 
dence and  law,  as  given  them  in  charge  by  the  court,  and  a 
true  verdict  render  according  to  the  evidence  and  law,  and 
if  all  the  evidence  leaves  the  jury  in  doubt  and  uncertainty 
as  to  whether  or  not  the  plaintiff  has  substantially  proven 
the  material  allegations  of  his  complaint,  they  must  nnd  for 
the  defendant."  (16.)  "The  burden  of  proving  substantially 
the  material  allegations  of  the  complaint  is  cast  by  the  law 
upon  the  plaintiff,  and  if  the  jury  are  in  doubt  and  uncer- 
tainty as  to  whether  or  not  plaintiff  has  so  proven  his  com- 
plaint, they  must  find  for  the  defendant"  (17.)  "That  if 
the  jury  believe  from  the  evidence  that  the  plaintiff's  alleged 
injury  was  caused  from  a  defective  brake,  or  a  failure  of  said 
Vol.  xcix. 
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brake  to  work  on  the  car  which  defendant  had  switched 
upon  the  alleged  track  upon  which  stood  the  car,  upon 
which  the  plaintiff  was  at  work,  at  the  time  of  the  alleged 
injury,  and  if  the  jury  further  believe  from  the  testimony 
that  immediately  before  said  car  was  switched  upon  said  track 
said  brake  had  every  appearance  of  being  in  good  order  and 
condition,  and  that  said  car  was  not  a  car  of  defendant's,  and 
that  McNutt,  immediately  before  said  car  was  switched  upon 
<said  track,  examined  sai()  brake  and  turned  the  same,  and  that 
said  brake  then  appeared  to  work  well,  and  that  after  said  car 
had  been  switched  upon  said  track,  said  brake  failed  to  work 
well,  and  said  IVIcNutt,  on  account  of  said  brake  jailing  to 
work  well,  could  not  stop  said  car  by  the  exercise  of  due 
diligence  and  skill,  then  I  charge  you  that  your  verdict 
must  be  for  the  defendant'*  (18.)  "If  you  should  find  for 
the  plaintiff,  in  estimating  the  damages,  the  plaintiff  would 
be  entitled  to  for  his  future  inability  to  work  and  earn 
money,  I  charge  you  that  he  would  be  entitled  to  the  pres- 
ent value  of  an  annuity  for  a  period  of  not  longer  than  his  ex- 
pectancy of  life,  estimating  such  annuity  at  what  his  power 
and  labor  to  earn  money  has  been  lessened  by  reason  of  his 
alleged  permanent  injury,  and  there  being  no  evidence  show- 
ing what  the  present  value  of  such  annuity  is,  jrou  can  not 
award  the  plaintiff  any  damages  for  his  future  inability  to 
work  and  earn  money."  (19.)  "If  you  shall  believe  from  the 
evidence,  that,  before  the  car  was  turned  loose  from  the  en- 
gine, the  brake  on  the  car  was  carefully  inspected ;  that  on 
such  inspection,  the  brake  appeared  to  be  in  good  condi- 
tion ;  that  at  the  time  the  car  was  turned  loose,  it  was  run- 
ning at  such  a  speed  that  McNutt  was  able  to  stop  the  car 
with  a  good  brake  ia  two  car  lengths ;  that  at  the  time  the 
car  was  turned  loose  it  was  twelve  to  twenty  car  lengths  from 
the  car  with  which  it  collided ;  that  McNutt  did  all  he 
could  to  stop  the  car,  and  was  unable  to  stop  it,  not  because 
of  his  inability  with  one  arm  to  properly  apply  the  brake ; 
that  when  McNutt  found  that  he  could  not  stop  the  car,  he 
did  all  he  could  to  give  warning — the  car  was  unmanage- 
able,— then  you  must  find  for  the  defendant."  (20.)  "That 
if  the  jury  believe  from  the  evidence  that  the  car  which 
caused  the  injury  to  plaintiff  was  out  of  repair,  and  was  put 
on  the  repair  track  for  repairs,  and  if  the  jury  believe  from 
the  evidence  that  McNutt  used  ordinary  care  in  putting 
said  car  on  said  track  and  in  the  movement  of  the  same, 
then  you  must  find  for  the  defendant."  (21.)  •'  That  if  the 
jury  believe  from  the  evidence  that  the  car  could  have  been 
stopped  by  McNutt  within  two  car  lengths  with  th^ brake  on 
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the  car,  if  it  had  worked  well,  and  that  said  McNutt  tookdne 
care  to  see  whether  or  not  said  brake  on  said  car  was  in  proper 
condition,  and  after  such  care  he  believed  that  said  brake 
was  in  proper  condition,  then  I  charge  you,  that  it  would  not 
have  been  negligence  upon  his  part  to  put  said  car  upon 
said  track  in  the  manner  in  which  the  evidence  showed  it 
was  put  upon  said  track  in  this  case."  (22.)  "  If  you  shall 
believe  from  the  evidence  that  before  the  car  was  turned 
loose  from  the  engine,  the  brake  on  the  car  was  carefully 
inspected,  that  on  such  careful  inspection  it  appeared  to  be 
in  good  condition ;  that  at  the  time  the  car  was  turned  loose 
it  was  running  at  a  speed  of  two  or  three  miles  an  hour; 
that  at  such  speed  McNutt  was  able  to  stop  the  car  with  a 
good  brake  in  two  car  lengths ;  that  at  the  time  the  car  was 
turned  loose,  it  was  twelve  to  twenty  car  lengths  from  the 
car  with  which  it  collided,  then  I  charge  you,  gentlemen  of 
the  jury,  that  it  was  not  negligence  to  turn  the  car  loose  under 
such  circumstances."  (23.)  "  If  the  jury  believe  from  the 
evidence  that  McNutt,  the  witness  in  this  case,  was  at  the 
time  of  the  alleged  accident  a  competent  brakeman  or 
switchman ;  and  ii  the  jury  believe  that  a  drop  switch,  and 
not  a  running  switch,  was  made  in  and  about  placing  said 
car,  which  it  is  alleged  caused  plaintifiTs  injury  upon  said 
repair  track,  then  I  charge  you  your  verdict  must  be  for  the 
defendant."  (24.)  "Under  the  evidence  in  this  case,  the 
jury  are  not  authorized  to  award  more  than  nominal  dam- 
ages for  the  difference  in  the  earning  capacity  of  the  plain- 
tiff before  and  after  his  injury,  caused  by  his  injury."  (2a) 
"If  you  believe  the  evidence  you  must  find  for  the  defend- 
ant" (26.)  "  Under  the  evidence  in  this  case,  you  can  not 
allow  the  plaintiff  any  damages  for  loss  of  time. '  (27.)  "I 
charge  you,  gentlemen  of  the  jury,  that  you  must  not  allow 

Elaintin  damages  for  loss  of  time  while  he  was  confined  to 
is  bed  from  the  effects  of  the  alleged  injury."  (28.)  "If 
the  jury  should  find  for  the  plaintiff,  in  estimating  the  plain- 
tiff's damages  for  his  diminished  capacity  to  earn  a  liveh- 
hood  by  reason  of  his  injury,  the  measure  of  such  daimages 
would  be  the  present  value  of  an  annuity  equal  in  amount  to 
the  amount  the  jury  find  to  be  the  annual  diminution  in 
plaintiffs  capacity  to  earn  a  livelihood,  by  reason  of  his  in- 
jury, for  a  period  not  longer  than  the  expectancy  of  plain- 
tiff'^s  life,  and  unless  the  jury  can  determine  from  the  evi- 
dence what  the  present  value  of  such  annuity  would  be, 
thej  are  not  authorized  to  award  the  plaintiff  any  damages 
arising  from  such  diminished  capacity  to  earn  a  livelihood." 
(29.)  "I  charge  you,  gentlemen  of  the  jury,  if  you  believe 
Vol.  xoix. 
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from  the  evidence  that  IMcNutt  was  not  gnilty  of  any  negli- 
gence, then  you  must  find  for  the  defendant."  (30.)  "That 
there  can  be  no  recovery  on  the  2d,  3d  and  4tn  counts  of 
the  complaint,  if  the  jury  believe  from  the  evidence  that 
McNutt  had  charge  of  the  car,  which  caused  the  alleged  in- 
jury, and  that  he  used  due  diligence  to  discover  whether  or 
not  the  alleged  defective  brake  was  in  good  worliing  condi- 
tion immediately  before  said  car  was  switched,  and  used  due 
care  in  the  management  of  said  car  and  did  all  in  his  power, 
and  all  that  could  have  been  done  by  a  competent  brakeman 
to  stop  said  car,  so  as  not  to  injure  any  one  under  or  at  work 
upon  cars  standing  on  said  track  upon  which  said  car  had 
been  switched,  and  upon  which  it  was  being  moved."  (31.) 
"  That  if  the  jury  believe  from  the  evidence  that  McNutt  was 
entrusted  by  defendant  with  the  duty  of  seeing  that  the 
brake  on  said  car  which  caused  the  alleged  injury  to  plain- 
tiff was  in  proper  condition,  and  that  the  defect  in  said  brake 
did  not  arise  from  any  negligence  of  the  said  McNutt ;  and 
that  said  McNutt  used  due  diligence  to  discover  whether 
said  brake  was  in  good  working  condition,  and  did  not  dis- 
cover any  defect  in  said  brake,  and  that  said  McNutt  had 
control  of  said  car,  which  caused  the  alleged  injury  to  plain- 
tiff, and  that  he  managed  the  movement  of  said  car  with  due 
care,  then  I  charge  you  that  the  verdict  must  be  for  the  de- 
fendant." (32.)  "  That  the  defendant  did  not  owe  to  the 
Elaintiff  the  absolute  duty  in  moving  its  car  not  to  injure 
im,  but  to  use  ordinary  care  to  save  him  harmless,  and  if 
the  jury  believe  from  the  evidence  that  the  alleged  defective 
brake  was  not  known  to  the  defendant  or  its  employes  en- 
trusted with  the  duty  of  seeing  that  it  was  in  proper  condition, 
and  that  the  defendant's  said  employee  used  ordinary  care 
to  see  that  said  brake  was  in  proper  condition  before  he  un- 
dertook to  switch  said  car  on  the  track,  where  stood  the  car 
upon  which  the  plaintiff  was  at  work,  and  that  the  person  in 
charge  of  said  car  used  due  diligence  in  its  management,  and 
did  all  he  could,  and  that  could  have  been  done  by  a  compe- 
tent switchman,  to  save  the  plaintiff  harmless,  then  you 
must  find  for  the  defendant."  (33.)  "That  if  the  jury  be- 
lieve from  the  evidence  that  the  plaintiffs  alleged  injury 
was  caused  by  the  use  of  a  defective  brake  or  failure  of  said 
brake  to  work  well  on  the  car  which  defendant  had  switched 
upon  the  track,  upon  which  stood  the  car,  upon  which  the 
plaintiff  was  at  work,  at  the  time  of  his  alleged  injury,  and 
that  said  car  so  switched,  as  aforesaid,  did  not  belong  to  de- 
fendant, and  that  said  defect  was  not  apparent,  but  that  the 
said  brake  had  the  appearance  of  being  in  good  working  or- 
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der  and  condition,  and  that  defendant's  employees  took  rea- 
sonable care  to  ascertain  that  said  brake  was  in  good  order 
and  condition  before  said  car  was  switched  upon  said  track, 
then  I  charge  you  that  you  must  find  for  tne  defendant" 
(34.)  "That  if  the  jury  believe  from  the  evidence  that  the 
alleged  injury  to  plaintiff  was  caused  from  a  defective  brake, 
or  tne  failure  of  the  brake  to  work  well,  on  the  car  which 
defendant  had  switched  upon  the  track,  where  stood  the  car 
upon  which  plaintiff  was  at  work  at  the  time  of  his  alleged 
injury,  and  that  said  car  was  not  the  property  of  defendant, 
and  that  said  defect  in  said  brake  was  not  apparent,  but  it 
had  the  appearance  of  being  in  good  working  order  and 
condition,  and  that  said  defect  in  said  brake  was  not  known 
to  defendant  or  its  employees  in  charge  of  said  car,  and  that 
said  employees  in  charge  or  control  of  said  car  took  due 
care  to  find  out  whether  said  brake  was  in  good  working  or- 
der and  condition  immediately  before  said  car  was  switched 
upon  said  track,  and  failed  to  discover  said  defect  in  said 
brake,  then  I  charge  you  that  your  verdict  must  be  for  the 
defendant"  (35.)  "If  you  believe  the  evidence,  you  must 
find  for  the  defendant  under  the  second  count  of  the  com- 
plaint" (36.)  "If  you  believe  the  evidence,  you  must  find 
for  the  defendant  under  the  third  count  of  the  complaint" 
(37.)  "If  you  believe  the  evidence,  you  must  find  for  the 
defendant  under  the  fourth  count  of  the  complaint"  (38.) 
"If  the  jury  believe  from  the  evidence  that  well  regulated 
railroads  usually  make  such  switches  as  the  evidence  shows 
was  made  in  this  case,  and  under  like  circumstances  as  such 
switch  was  made,  then  I  charge  you  that  it  was  not  negli* 
gent  for  defendant  to  have  made  such  switch." 

Hewitt,  Walker  &  Pobteb,  for  appellant 

CUMMINGS   &   HiBBARD,   COfUra, 

HARAXiSON,  J. — The  facts  of  this  cause  are  substantially 
the  same  as  they  were  on  the  former  appeal,  and  they  are 
set  out  in  the  report  of  the  case  in  91  Ala.  487. 

The  opinion  of  the  court  in  that  appeal  is  decisive  of  many 
of  the  questions  raised  in  this  one,  and  relieves  us  from  far- 
ther discussion  of  them. 

The  question  propounded  by  plaintiff  to  the  witness, 
Mothershed,  on  the  rebutting  examination,  was  not  im- 
proper. He  was  shown  to  be  an  experienced  railroad  man, 
and  was  competent  to  give  his  opinion  touching  the  matter 
about  which  the  enquiry  was  made.     Besides,  the  defend- 
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ant  had  just  propounded  the  same  question,  in  substance,  to 
four  of  its  witnesses,  veho,  in  answer  thereto,  had  given  their 
opinions  of  McNutt  as  a  brakeman,  and  we  ought  not  to  de- 
ny that  privilege  to  the  plaintiff,  where  the  witness  is  shown 
to  be  of  the  class,  competent  to  give  an  opinion. 

Charges  asked  by  defendant  and  refused,  numbered  1,  2, 
3,  4,  8,  9,  11,  14,  18,  28,  are  of  a  class,  predicated  more  or 
less  upon  the  annuity  tables  in  evidence,  and  upon  consid- 
erations growing  out  of  them.  The  plaintiff  is  shown  to 
have  been  18  years  old,  at  the  time  of  the  injury  to  him, 
and  that  his  expectancy  of  life,  according  to  these  tables, 
was  43  years.  This  was  important  and  competent  evidence, 
entering  into  the  calculation  of  his  damages,  but  it  was  not 
all.  The  evidence,  in  addition,  tended  to  show,  that,  at  that 
time,  he  was  earning  $1.50  per  day ;  what  was  his  disability 
since,  to  labor  and  earn  a  livelihood;  his  almost  helpless 
condition  and  the  pain  and  physical  suffering  he  endures. 
All  these  facts  together,  without  the  exclusion  of  any,  fur- 
nished the  proper  data  for  a  calculation  of  damage  by  the 
jury.  The  verdict  they  rendered  shows  they  did  make  some 
sort  of  a  calculation,  and  the  presumption  is  they  were  com- 
petent to  make  it  When  a  jury  is  duly  organized  to  try  a 
cause,  it  is  not  proper  to  give  a  charge,  asked  by  either 
party,  predicated,  upon  their  ignorance  or  incapacity  to 
make  a  calculation  or  render  a  verdict. 

Thes6  charges,  were,  each,  subject  to  the  infirmity,  either 
of  selecting,  or  of  giving  undue  prominence  to  parts  of  the 
evidence,  and  ignoring  other  parts,  as  predicates  for  instruc- 
tions, or  of  being  argumentative,  confusing  or  misleading, 
and  were  properly  refused. 

Those  numbered  5,  6,  7,  10,  12,  23  and  38  were  each  prop- 
erly refused.  The  witness  Langford  testifies,  that  the  en- 
gineer made  a  drop  switch,  and  that  there  is  no  difference 
between  a  drop  ana  a  running  switch,  and  Crawford  testi- 
fied, in  substance,  to  about  the  same  thing.  O'Connor  states, 
that  it  is  a  running  switch  when  made  up,  and  a  drop  switch 
when  made  down  grade. 

The  witness  Warner,  an  employe  of  the  defendant  com- 
pany, testified  that  the  way  in  which  this  car  was  put  in  on 
the  repair  track  was  a  running  switch,  that .  it  is  a  run- 
ning switch  when  up,  and  a  drop  switch  when  down  grade, 
the  engine  being  in  front  in  both  instances.  The  evidence 
of  these  witnesses,  therefore,  tends  to  show,  when  taken  in 
connection  with  all  the  evidence,  that  the  car  doing  the 
damage,  was  run  upon  the  repair  track  by  means  of  a  run- 
ning switch.     It  was  improper,  then,  to  charge  the  jury, 
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that  a  ranning  switch  was  not  made.  The  conflicts  on  the 
question,  if  important,  were  for  the  jury  to  settle.  But, 
what  difference  does  it  make  whether  the  car  was  put  in  on 
the  repair  track  in  the  one  or  the  other  method,  if  the  one 
employed  was  so  carelessly  performed,  as  to  do  the  mischief 
that  followed?  The  question  is  not  the  kind  of  a  switch  by 
which  the  car  was  put  upon  the  track,  but  the  carelessness 
with  which  it  was  done.  And  it  is  a  poor  excuse  to  give  for 
the  injuries  done  to  the  plaintiff,  to  say,  that  the  like  method 
of  switching  cars  was  being  employed  on  other  well  regu- 
lated railroads.  The  rules  of  this  company,  as  was  shown, 
forbade  the  use  of  running  switches,  and  if  the  employes  of 
the  defendant  violated  that  rule,  as  the  jury,  under  the  evi- 
dence, might  have  concluded,  and  the  injury  to  plaintiff  was 
the  result,  the  company  can  not  be  heard  to  plead  that  other 
well  regulated  roads  were  in  the  habit  of  doing  as  it  had 
done. 

There  was  no  error  in  the  refusal  to  give  charges  Nos. 
17,  19,  20,  21,  22,  32,  33,  34  They  ignore  the  rule  of  the 
company  against  running  switches,  and  the  evidence  as  to 
the  speed  with  which  the  car  was  run  upon  the  repair  track, 
and  assume  as  a  matter  of  law,  that  making  such  switch  was 
not  negligence,  in  any  aspect  of  the  evidence,  and  this, 
when  to  make  such  a  switch  was  against  the  rules  of  the 
company,  and  when  one  aspect  of  the  evidence  tended  to 
show,  that  the  car  was  run  in  at  the  rate  of  8  or  10  miles  an 
hour,  which  we  held  on  the  former  appeal  to  be  negli- 
gence. 

Charges  24,  25  and  26  each  amounted  to  the  general 
charge,  and  neither,  under  the  evidence,  was  proper  to  have 
been  given;  and  the  same  is  true  of  Nos.  35,  36  and  37. 

N.os.  13  and  27  suggest  no  reason  why  plaintiff  should  not 
be  allowed  compensation  for  loss  of  time  while  confined  to 
his  bed  after  the  injury ;  and  if  their  purpose  was  to  raise 
the  question  of  his  minority  at  the  time,  aud  that  he  could 
not,  on  that  account,  recover  compensation  for  loss  oi  time 
while  confined,  they  are  misleading,  in  that  the  principle  of 
law  intended  to  be  invoked  was  not  made  known  to  the 
court  by  the  charges. 

The  29th,  30th  and  31st,  each,  proceed  on  the  assump- 
tion, that  if  McNutt  was  not  guilty  of  negligence,  no  recov- 
ery could  be  had  by  the  plaintiff.  They  ignore  the  rule  of 
the  company  against  running  switches,  and  the  speed  of 
the  car,  and  assume  as  a  matter  of  law,  that  making  such  a 
switch  was  not  negligence  in  any  aspect  of  the  evidence; 

Vol.  zoiz. 


Digitised  by  VjOOQiC 


OF  ALABAMA.  603 

[Harrison  v.  Hamner.] 

and  30  and  31  are  further  faulty  in  assuming  that  the  brake 
was  out  of  order. 

The  ones  numbered  17,  32,  33  and  34  are  each  bad,  in 
that  they  ignore  material  facts  in  the  evidence,  which,  if 
found  to  be  true,  ought  to  be  considered  in  connection  with 
those  hypothesized. 

The  oath  of  the  jury  is  "a  true  verdict  render  according 
to  the  evidence."  The  burden  the  law  casts  on  a  plaintiff 
in  a  civil  action  to  entitle  him  to  a  verdict,  is  to  make  out 
his  case  to  the  reasonable  satisfaction  of  the  jury,  by  a  pre- 
ponderance of  the  evidence.  Charges  15  and  16  exacted  too 
nigh  a  degree  of  proof,  and  were  erroneous. — Rowe  v,  Ba- 
ber,  96  Ala.  422;  Thompson  v,  L.  (it  N.  R.  R.  Co,,  ^1  Ala.  496; 
WMner  v.  Lehman,  Durr  dc  Co,,  85  Ala.  275;  L.  &  N.  R.  R. 
Co,  V.  Jones,  83  Ala.  377. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


Harrif^on  v.   Haiuner. 

Motion  to  Quash  Execution. 

1 .  Summary  execution  on  replevy  bond;  bond  must  be  strictly  statutory. 
A  replevy  bond,  to  justify  the  issuance  of  a  summary  execution  upon 
its  return  as  forfeited,  must  follow  strictly  the  provisions  of  the 
statute. 

2.  Same;  motion  to  quash. ^  A  motion  to  quash  a  summary  execu- 
tion issued  upon  a  forfeited  replevy  bond  may  be  acted  on  at  any 
time  when  the  court  is  in  session,  without  regard  to  the  term  of  tho 
court  at  which  the  judgment  in  the  original  suit  w^as  rendered. 

3.  Same;  exception  to  ruling  thereon.—  When  a  motion  to  quash  an 
execution,  baseu  upon  several  grounds,  is  overruled,  an  exception  re- 
served to  such  ruling  need  not  be  several  as  to  each  of  the  grounds. 

Appeal  from  the  City  Court  of  Gadsden. 

Heard  before  the  Hon.  John  H.  Disqur 

This  is  an  appeal  from  the  judgment  of  the  City  Court 
of  Gadsden  overruling  a  motion  to  quash  an  execution 
issued  on  a  forfeited  replevy  bond. 

The  appellee,  D.  T.  Hamner,  brought  an  action  for  detinue 
against  one  J.  A.  Powers,  for  certain  described  property. 
The  property  was  seized  by  the  Sheriff,  and  upon  the  said 
Powers  giving  a  replevy  bond  for  certain  portions  of  the 
property,  with   the   appellants  as  his  sureties  thereon,  the 
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property  was  delivered  back  to  said  Powers.  Judgment 
was  rendered  in  the  detinue  sait  against  the  defendant  for 
the  property  sued  for,  and  damages  for  the  detention  there- 
of together  with  costs.  The  condition  of  the  replevy  bond 
was  as  follows  :  ''The  condition  of  the  above  obligation  is 
such  that,  whereas  a  summons  and  complaint  in  detinne 
issued  from  the  City  Court  of  Etowah  county  in  favor  of 
D.  T.  Hamner  against  the  above  bound  J.  A.  Powers  for  the 
recovery  of  the  property  hereinafter  described  has  been 
placed  in  the  hands  of  Wm.  Chandler,  sheriff  of  said  county, 
and  said  sheriff  has  taken  possession  of  said  property  to- 
wit:  one  black  horse  mule,  tall  and  slender  built,  and 
black  mule,  one  new  set  of  double  wagon  harness  and  one 
three  inch  thimble  skein  two  horse  Tennessee  wagon,  the 
said  property  was  mortgaged  to  D.  T.  Hamner  and  T.  L. 
Johnson,  which  property  has  been  delivered  to  the  said 
defendant  upon  his  entering  into  this  bond.  Now, 
if  the  said  J.  A.  Powers,  in  the  event  he  is  cast  in 
the  said  suit,  will,  within  thirty  days  thereafter,  deliver  the 
said  property  to  the  plaintiff,  and  pay  all  costs  and  damages 
which  may  accrue  from  the  detention  thereof,  then  this  ob- 
ligation to  be  void,  otherwise  to  remain  in  full  force  and 
effect  And  to  secure  the  payment  of  this  bond  (should  it 
be  forfeited)  we  hereby  waive  the  right  to  claim  any  exemp- 
tion under  the  Constitution  and  statutes  of  Alabama." 

On  February  23,  1892,  the  sheriff  returned  this  bond 
with  the  following  endorsement  thereon :  "The  property 
for  which  this  bond  was  given  has  been  delivered  to  the 
plaintiff,  but  the  damages  assessed  for  the  detention  and 
the  cost  has  not  been  paid,  and  this  bond  is  returned  for- 
feited as  to  such  damages  and  costs."  Upon  this  return 
the  clerk  issued  an  execution  on  the  bond  as  forfeited  as  to 
damages  and  costs.  Thereupon  the  sureties  on  said  bond 
moved  the  court  to  quash  the  execution  issued  by  the  clerk 
upon  the  following  grounds  :  "1st.  That  the  said  property 
was  delivered  to  the  plaintiff,  and  there  was  no  forfeiture  of 
said  bond  except  as  to  damages  for  detention,  which  was 
assessed  by  the  court  at  1123,  besides  costs,  while  the  said 
execution  was  issued  for  $189.37,  besides  costs,  against  these 
sureties.  2d.  That  damages  were  assessed  for  the  detention 
of  all  the  property  mentioned  in  plaintiff's  complaint  against 
these   sureties,  when   they  only  gave  bond  for  a  part  of  the 

Property  mentioned  in  said  complaint,  and  are  not  liable  for 
etention  of  all  the  property  therein  mentioned.     3d.  That 
the  condition  of  said  bond  is  that  a  summons  and  complaint 
in  detinue  issued  from  the  City  Court  of  Etowah  county,  Ac, 
Yoh,  xoix. 
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and  is  not  a  statutory  bond  on  which  an  execution  could 
issue  as  there  is  no  such  court  of  Etowah  county." 

Upon  the  submission  of  this  motion,  the  court  sustained 
the  first  ground  of  the  motion,  deducted  $66.37  from  the 
amount  recited  in  the  execution,  and  overruled  the  second 
and  third  grounds  of  said  motion ;  and,  as  recited  in  the 
bill  of  exceptions,  "to  the  overruling  of  said  2d  and  3d 
grounds  movants  except.*'  This  judgment  is  now  appealed 
from,  and  is  here  assigned  as  error. 

Geo.  D.  Motley,  for  appellant,  cited  Anderson  v.  Bclhnger, 
87  Ala.,  334;  Code  of  1886,  §  2717. 

DoBTCH  &  Martin,  contra, — 1.  The  motion  to  quash  came 
too  late.  Acts  of  1890-91,  p.  1102.  Hvdson  v.  ModaiveU,  64 
Ala.  483.  2.  The  exception  to  the  ruling  of  the  court  was 
general  and  cannot  be  considered.  A  separate  exception 
should  have  been  reserved  to  the  overruling  of  each  ground 
of  the  motion. 

STONE,  C.  J. — The  replevin  bond  given  in  this  case  is 
clearly  not  a  statutory  bond,  upon  which  a  summary  execu- 
tioil  could  issue,  when  the  sheriflF returned  the  bond  forfeited. 
The  execution  was  therefore  irregular,  and  subject  to  be 
quashed  on  a  proper  motion.  Code  of  lb86,  §  2721 ;  Luns/ord 
V,  Richardson^  5  Ala.  618  ;  Moffett  v.  Br.  Bank  of  Mobile,  7  Ala. 
593  ;  Br.  Bank  v.  Darrington,  14  Ala.  192 ;  Rvssell  v.  Locke, 
57  Ala.  420.  The  bond,  however,  is  a  good  common  law  ob- 
ligation, and  will  support  an  action  for  its  breach.  Wood 
V.  Coman,  56  Ala.  2oi;  Masterson  v.  Matthetvs,  60  Ala.  260; 
Ernst  V.  Hogue,  86  Ala.  502. 

Counsel  for  appellee  do  not  gainsay  the  foregoing  propo- 
sitions, but  they  contend  that  they  are  for  certain  specified 
reasons  inapplicable  to  the  case  presented  in  the  record  be- 
fore us. 

First :  It  is  contended  that,  for  the  purposes  of  the  mo- 
tion to  quash,  the  City  Court  of  Gadsden  cannot  be  regarded 
as  being  in  session  when  this  motion  was  ruled  on.  The 
precise  point  of  this  contention  is,  that  under  the  statute 
creating  that  court,  approved  Februarv  18, 1891 — Sess.  Acts, 
1092-1103 — it  is  enacted,  "That  final  judgments  rendered 
in  said  court  shall,  after  the  expiration  of  ten  days  from 
their  rendition,  be  taken  and  deemed  as  completely  beyond 
the  control  of  the  court,  as  if  the  term  of  the  court  at  which 
such  judgments  are  rendered  had  ended  at  the  end  of  said 
ten  days  ;"  with  certain  provisos,   not  material  to  a  proper 
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decision  of  this  case.  §  27,  p.  1102.  The  motion  to  quash 
was  made  more  than  ten  days  after  the  judgment  was  ren- 
dered in  the  detinue  suit. 

There  is  nothing  in  this  objection.  The  execution  which 
the  motion  sought  to  quash  was  not  issued  pursuant  to  any 
order  of  the  court ;  and  granting  the  motion  would,  in  no 
sense,  have  been  the  taking  or  assertion  of  control  over  the 

{'udgment  of  the  court.  It  was  a  statutory  execution,  issued 
)y  the  clerk  on  the  return  of  the  bond  forfeited,  sometimes 
called  an  office  judgment.  A  further  reason.  A  motion  to 
quash  an  execution,  it  would  seem,  could  never  involve  in- 
terference with,  or  change  of  the  judgment  of  the  court  The 
inquiry  on  such  motion  must  needs  be,  whether  or  not  un- 
der the  judgment  rendered  and  the  attendant  facts,  the  pro- 
cess of  execution  and  its  enforcement  are  justified  under  the 
law.  Such  motion  may  be  acted  on  at  any  time  when  the 
court  ife  in  session,  without  any  regard  to  the  term  of  the 
court  at  which  the  judgment  was  rendered.  The  court  in 
such  action  simply  supervises  the  action  of  its  ministerial 
officers  so  as  to  prevent  misuse  or  abuse  of  its  process.  3 
Brick.  Dig.,  454,  §§92, 93. 

Second :  It  is  objected  that  the  exception  in  this  case 
was  not  properly  reserved.  In  the  motion  to  quash,  two 
grounds  were  stated,  one  of  which  it  is  contended  is  insuffi- 
cient and  frivolous.  The  court  overruled  the  motion  to 
quash,  and  movant  excepted.  The  contention  is,  that  the 
exception  should  have  been  several  as  to  each  of  the  grounds 
on  which  the  motion  was  rested. 

We  think  this  is  a  misapprehension  of  the  principle  which 
requires  that  the  exception  must  not  be  broader  than  the 
error  complained  of.  The  motion  was  to  quash  the  execu- 
tion, and  the  exception  was  to  the  order  of  the  court  over- 
ruling that  motion.  That  was  the  error  complained  of — ^not 
the  ground  on  which  the  ruling  was  based.  Like  objections 
to  the  introduction  of  testimony,  some  of  which  objections 
are  sufficient  and  others  insufficient,  if  the  court  admit  the 
testimony  and  there  is  a  single  exception  to  the  ruling,  this 
raises  the  question  and  makes  it  our  duty  to  consider  it 
The  error  in  such  case  consists  in  receiving  illegal  evi- 
dence, and  not  in  overruling  a  sufficient  objection  to  it 
because  it  is  associated  with  another  that  is  insufficient 
Utile  per  inutile  non  vitiatur. 

The  judgment  of  the  City  Court  is  reversed,  and  a  judg- 
ment here  rendered  quashing  the  execution. 

Eeversed  and  rendered. 

Vol.  xcix. 
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Bollingr  &  Son.  v.  Pace. 

B€l  in  Equity  to  foreclose  a  Mortgage, 

1  Bill  to  foreclose  mortgage;  when  defendant  not  efitopped  by  former  g^  ^ 
litigation. — A  defendant  in  a  foreclosure  suit,  asserting  a  title  para-  133  579 
mount  under  a  mortgage,  executed  prior  to  the  mortgage  sought  to 
be  foreclosed,  is  not  estopped  by  a  decree  rendered  in  a  former  suit, 
to  which  he  was  a  party,  not  involving  the  validity  of  his  mortgage  or 
the  property  therein  conveyed,  in  which  it  was  decreed  that  the  mort- 
gage sought  to  be  foreclosed  was  a  valid  security  in  the  hands  of  the 
complainant. 

2.  Some;  not  affected  by  right  to  file  cross  bill, — The  fact  that  the  de- 
fendant in  a  suit  to  foreclose  a  mortgage  w^as  a  defendant  in  the  for- 
mer suit  and  could  have  propounded  his  interest  as  claimed  under  a 
prior  mortgage  only  by  a  cross  bill  filed  in  such  former  suit,  praying 
the  foreclosure  of  said  mortgage  does  not  prevent  such  defendant 
from  asserting  his  claim  under  said^mortgage  as  a  defense  in  the  sub- 
sequent suit. 

3.  Parties  to  foreclosure  suit;  when  bill  should  be  dismissed. — In  a  suit 
to  foreclose  a  mortgage  only  those  claiming  title  subordinate  to  the 
mortgage  should  be  made  parties,  and  if  the  answer  of  a  defendant 
discloses  that  he  relies  on  a  paramount  title,  the  bill  should  be  dis- 
missed as  to  him,  unless  the  complainant  is  prepared  to  prove  that 
such  title  was,  in  fact,  acquired  subsequent  to  the  mortgage. 

4.  Same;  effect  of  decree  on  appeal;  complainant  estopped.^yS^hen  in  a 
foreclosure  suit  the  prayer  of  the  bill  is  that  all  claims  under  the 
mortgage  be  foreclosed,  and  it  is  alleged  that  one  of  the  defendants 
asserts  an  interest  in  the  lands  subordinate  to  the  mortgage,  and  this 
defendant  sets  up  in  his  answer  a  claim  and  title  paramount  to  that 
of  the  complainant,  and  the  same  is  litigated  ^without  objection,  and 
decided  in  favor  of  said  defendant,  the  complainant  can  not,  on  ap- 
peal, attack  this  decree,  on  the  ground  that  the  question  could  not 
properly  be  litigated  in  a  foreclosure  suit,  iioth  parties  having  ap- 
peared, and  having  actually  litigated  the  issue  in  such  suit,  are  bound 
by  the  decree  therein , 

Appeal  from  the  Chancery  Court  of  Crenshaw. 

Heard  before  the  Hon.  John  A.  Foster. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion. 

Gamble  &  Bricken,  for  appellants,  cited  Strauss  v.  Meertief 
64  Ala.  299;  GiOrreath  v,  Jones,  66  Ala.  129;  Tankersley  v. 
Pettis,  71  Ala.  179 ;  McCall  v\  Jones,  72  Ala.  368. 

L  H.  Parks^  contra, 

McCLELLAN,  J.— This  bill  is  filed  by  R  E.  Boiling  &  Son 
against  W.  H.  Cook,  E.  R.  Pace  and  N.  A  Pace,^his  wife, 
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and  Eufus  Cook.  Its  averments,  so  far  as  material,  are :  On 
Nov.  13,  1884,  W.  H.  Cook  sold  the  land,  which  is  the  sub- 
ject matter  in  litigation,  to  E.  E.  Pace,  executing  a  convey- 
ance in  fee  to  the  purchaser.  On  the  same  day  Pace  and 
wife  executed  a  mortgage  to  secure  the  payment  of  the  pur- 
chase money,  which  was  also  evidenced  by  Pace's  note,  io 
said  Cook. "  On  January  8,  1885,  W.  H.  Cook  transferred 
and  assigned  said  note  and  mortgage  to  Boiling  &  Son  for 
value.  On  May  16,  1890,  the  present  bill  was  filed  for  the 
purpose  of  foreclosing  said  mortgage.  With  respect  to 
Eufus  Cook  its  averment  is  that  he  "sets  up  some  kind  of  a 

Eretended  claim  to  the  lands  embraced  in  said  mortgage, 
ut  that  if  said  Cook  has  any  claim  at  all  on  said  lands  it  is 
inferior  and  subordinate  to"  that  of  the  complainants  under 
said  mortgage .  After  the  usual  prayer  for  process  against 
each  of  the  defendants,  &c.,  for  an  account  to  ascertain  the 
amount  of  the  secured  debt,  and  for  a  decree  for  its  payment 
by  a  day  to  be  named  in  the  decree,  the  complainants  pray 
further  that,  "in  default  of  such  payment,  your  Honor  will 
decree  that  the  defendants  E.  E.  Pace  and  N.  A.  Pace,  and 
all  persons  claiming  under  them,  may  be  absolutely  barred 
and  foreclosed  of  and  from  all  rights  and  equities  of  re- 
demption in  and  to  the  mortgaged  property  and  any  part 
thereof,  and  that  the  said  mortgaged  property  be  sold  by  the 
decree  of  this  honorable  court,  and  out  of  the  proceeds  of 
such  sale  pay  to  your  orators  the  amounts  ascertained  to 
be  due  them  on  the  mortgage,  with  the  costs  of  this  suit ;" 
and  this  is  followed  by  the  prayer  for  alternative  and  general 
relief,  if  complainants  are  mistaken  as  to  the  relief  specially 
prayed. 

(July  Eufus  Cook  made  defense  to  the  bill.  He  answered 
admitting  its  averments  as  to  the  sale  and  conveyance  by  W. 
H.  Cook  to  Pace,  the  mortgage  by  Pace  and  wife  to  said  W. 
H.  Cook  to  secure  the  purchase  money,  but  denying  "the 
amount  [averment?]  of  a  transfer  of  said  mortgage  to  com- 
plainants by  defendant  Wm.  H.  Cook.*'  Continuing,  he  an- 
swers that  it  is  true  that  he  sets  up  a  claim  to  the  lands  de- 
scribed in  said  mortgage,  but  that  his  claim  and  title  to  said 
land  is  not  pretended,  and  that  it  is  not  subordinate  to  the 
right  and  claim  of  complainants,  but  that  at  the  date  of  the 
pretended  sale  by  W.  H.  Cook  to  Pace,  said  Cook  did  not 
have  the  legal  title  to  said  land,  or  the  right  to  sell  the  same 
to  Pace,  or  any  one  else,  but  that  the  legal  title  at  the  time 
of  said  sale  and   at  the  time  of  the  execution  of  the  mort- 

f^age  by  Pace  "was  in  one  Jacques  Loeb,  conveyed  by  Jef- 
erson  Cook  and  Martha  Cook  by  mortgage  deed  executed  on 
Vol.  xcix. 
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the  13th  day  of  March,  1882 ;"  that  said  mortgage  was  trans* 
ferred  and  assigned  for  value  by  said  Loeb  to  Markn  & 
Gayle  on  January  9,  1885,  and  by  said  Marks  &  Gayle  trans* 
ferred  and  assigned  for  value  to  William  T.  Tranum  on 
April  8, 1886;  and  that  said  Tranum,  on  December  24,  1887, 
"bai^ned,  sold  and  conveyed  to  respondent  [said  Bufus 
Cook]  by  absolute  deed  the  lands  described  in  the  mortgage 
from  Pace  and  wife  to  W.  H.  Cook  ;"  and  that  said  respon- 
dent  "is  in  possession  of  said  lands  and  has  occupied  the 
same  from  tne  date  of  the  purchase  from  said  Tranum." 
The  mortgage  from  Jefferson  and  Martha  Cook,  together 
with  the  several  transfers  thereof  alleged  in  the  answer, 
and  the  deed  from  Tranum  to  Bufus  Cook  are  made  exhibits 
to  the  answer. 

The  evidence  on  which  the  case  was  submitted,  aside  from 
the  exhibits  to  the  bill  and  answer  and  proof  of  the  execu- 
tion of  the  deed  by  Tranum  to  Bufus  Cook,  consisted  of  the 
S leadings,  exhibits,  depositions,  orders,  reports  on  reference, 
ecrees,  Ac — the  whole  file  and  record — ^in  another  case, 
that  of  B.  E.  Boiling  &  Son  against  W.  H.,  Bufus,  Jefferson 
and  Martha  Cook,  and  W.  T.  Tranum,  which  had  been  pros- 
ecuted and  determined  in  the  Chancery  Court  of  Crenshaw 
County.  This  bill  had  two  main  purposes.  W.  H.  Cook 
and  Jefferson  Cook  had  executed  to  iboUing  &  Son  a  note 
evidencing  indebtedness  which  was  originally  due  in  part 
from  Jefferson  Cook,  and  in  other  part  from  W.  H.  and 
Bufus  Cook,  composing  a  partnership.  To  secure  its  pay- 
ment W.  H.  Cook  executed  a  mortgage  to  Boiling  &  Son. 
Subsequently,  it  seems,  Jefferson  Cook  claimed  that  the 
property  embraced  in  this  mortgage,  or  a  part  of  it,  did  not 
belong  to  W.  H.,  but  to  himself,  Jefferson  Cook.  The  bill 
sought  a  foreclosure  of  the  mortgage  and  to  subject  any  title 
Jefferson  had  in  the  property  to  the  payment  of  the  debt 
secured  by  it,  on  the  theory  that  the  latter  had  induced 
Boiling  &  Son  to  take  the  mortgage  by  representing  the  title 
of  the  property  to  be  in  W.  H.  Cook,  thereby  estopping 
himself  to  afterwards  assert  the  contrary.  Beyond  this,  the 
bill  sought  to  set  aside  as  fraudulent  a  certain  conveyance 
made  by  Jefferson  Cook  and  Martha  Cook,  his  wife,  to  said 
Tranum,  and  to  subject  the  property  embraced  therein  to  the 
satisfaction  of  the  note  made  by  W.  H.  and  Jefferson  Cook 
to  the  complainants.  The  bill  alleges  that  to  further  secure 
the  debts  evidenced  by  said  note,  W.  H.  Cook  transferred 
and  assigned  to  Boiling  &  Son  the  Pace  note  and  mortgage, 
which  are  described  and  made  exhibits.  And  the  mortgage 
before  referred  to  of  W.  H.  Cook,  which  is  made  an  exhibit 
39 


Digitized  by  VjOOQiC 


610  SUPEEME  COUET  [Nov.  Term, 

[Boiling  &  Son  v.  Pace.] 

to  the  bill,  contains  this  provision :  "And  I,  [W.  H,  Cook] 
hereby  further  transfer  and  assign  to  said  B.  E.  Boiling  & 
Son  the  debt  of  325  dollars  due  from  R  B.  Pace  for  land 
sold  to  him,  and  the  mortgapje  securing  said  debt 
made  by  B.  B  Pace."  But  Pace  and  his  wife  are 
not  made  parties  to  that  bill ;  it  contains  no  averment 
looking  to  any  relief  in  respect  of  that  note  and  mortgage 
and  no  prayer  for  any  such  relief.  An  issue  was 
assumed  in  this  regard  in  taking  the  testimony  as  to  whether 
W.  H.  Cook  or  Jefferson  Cook,  had  title  to  the  Pace  land  at 
the  time  of  its  sale  by  the  former  to  Pace,  and  this  issue 
was  gone  into  by  both  parties  without  objection.  Similarly, 
the  evidence   adduced  upon  it  was  utiobjected  to  on  the 

ground  of  its  competency  though  most,  if  not  all,  of  it  might 
ave  been  excluded  because  of  its  parol  character,  the  loss 
of  muniments  of  title  not  being  sufficiently  shown.  The 
evidence  on  this  point  showed  that  in  1883,  Jefferson  Cook 
conveyed  this  land  to  W.  H.  Cook,  and  that  whatever  in- 
terest or  title  Jefferson  had  in  and  to  it  at  that  time  was 
in  W.  H.  when  he"^  sold  to  Pace,  so  that  by  his  convey- 
ance to  Pace,  the  latter's  mortgage  back  to  him,  and  his 
transfer  of  that  mortgage  to  Boiling  &  Son,  the  complain- 
ants became  invested  for  the  purposes  of  security  with  all 
of  Jefferson  Cook's  right  and  title  in  the  property.  It 
also  appeared  in  the  evidence  adduced  in  that  case  that 
Tranuin  was  claiming  this  land  under  a  sheriff's  deed  which 
was  attacked' as  fraudulent  And  in  the  final  decree  in  that 
case  Tranum  was  perpetually  enjoined  from  setting  up  title 
to  or  seeking  to  recover  the  land  embraced  in  Pace's  mort- 
gage, though  there  does  not  appear  to  have  been  any  predi- 
cate for  this  relief  in  the  bill ;  and  it  is  therein  recited  or 
decreed  that  this  Pace  mortgage  is  a  valid  security  in  the 
hands  of  Boiling  &  Son,  for  the  note  of  W.  H.  and  Jeffer- 
son Cook,  but  tne  chancellor  declared  in  this  decree  that 
it  could  not  be  foreclosed  in  that  case  for  the  want  of 
necessary  parties,  averments  and  prayer.  Nothing  what- 
ever appears  in  the  pleadings,  the  exhibits,  the  testimony 
or  the  decrees  in  that  case.  Boiling  dt  So7i  v.  Tranum  et  aL, 
with  reference-  to  the  mortgage  executed  by  Jefferson  Cook 
and  his  wife  in  1882  to  Jacques  Loeb,  and  under  which  by 
mesne  transfers  and  a  conveyance,  amounting  to  a  transfer, 
Bufus  Cook  in  the  present  case  claims  title  to  or  interest  in 
the  Pace  land,  the  mortgage  upon  which  is  now  sought  to 
be  foreclosed.  This  Loeb  mortgage,  it  is  to  be  borne  in 
mind,  was  executed  by  Jefferson  Cook  prior  to  his  convey- 
ance, to  W.  H.  UooL  The  conveyance,  therefore, 
Vol.  xcix. 
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only  carried  his  equity  of  redemption  in  the  land, 
that  was  the  interest  sold  by  W.  H.  to  Pace,  and  the 
interest  which  is  covered  by  complainant's  mortgage  from 
Pace.  The  Loeb  mortgage  was  also  prior  to  all  of  the  trans- 
actions attacked  for  fraud  in  the  case  of  Boiling  <&  Son  v. 
Tranum,  to  the  note  executed  by  W.  H.  and  Jefferson  Cook 
to  Boiling  &  Son,  and  to  the  mortgage  executed  by  W.  H.  to 
secure  said  note.  It  is  no  where  hinted  that  this  mortgage 
of  1882  was  invalid,  or  that  it  has  ever  been  discharged. 
Bufus  Oook,  according  to  the  evidence  in  the  present  case, 
held  it  while  the  former  suit  was  pending  at  the 
time  of  the  final  decree  therein.  And  ne  was  a  party  to 
that  suit,  but  for  purposes  entirely  foreign  to  the  foreclosure 
of  his  interest  in  the  Pace  lands  under  this  mortgage  or 
otherwise.  The  interest  he  now  sets  up  was  not  only  not  in- 
volved in  that  suit,  but  could  not  have  been,  unless  possibly 
he  had  propounded  it  in  a  cross  bill  praying  a  foreclosure  of 
his  mortgage,  and  a  party  is  never  precluded  under  the  cir- 
cumstances shown  here  by  merely  not  availing  himself  of 
the  right  to  file  a  cross  bill.  Moreover,  had  he  elected  that 
course,  on  the  evidence  upon  which  this  case  is,  and  that 
one  would,  we  assume,  have  been  tried,  the  decree  must 
have  gone  in  his  favor.  There  is,  we  conclude,  therefore, 
nothing  in  the  record  of  the  former  litigation  having  any 
bearing  on  the  interest  now  asserted  by  Bufus  Cook,  and 
the  decree  in  that  cause  did  not  cut  off,  foreclose,  or  in 
any  degree  affect  his  rights  under  the  mortoage  executed 
in  1882,  by  Jefferson  and  Martha  Cook  to  Jacques  Loeb. 
Bufus  Cook  having  thus  at  law  the  legal  title  to  the  land 
in  controversy,  paramount  to  the  title  of  complainants  under 
the  mortgage,  and  in  equity  the  older  and  superior  mort- 
gage, should  not  have  been  made  a  defendant  to  the  pre- 
sent the  bilL  This  is  not  the  proceeding  in  which  to  de- 
termine and  have  settled  the  absolute  final  title  to  mort- 
gaged realty.  The  purpose  of  a  foreclosure  suit  is  to  settle 
interests  claimed  or  existing  in  subordination  to  the  mort- 
gaf^e.  Only  those  should  be  made  parties  who  are,  or  who 
claim  under,  the  parties  to  the  instrument.  When  the  bill 
shows  that  a  defendant  asserts  title  paramount  to  the  mort- 
age it  is  demurrable.  When  it  avers  that  a  party  defend- 
ant claims  an  interest  which  is  subordinate  to  the  mort- 
gage, and  the  answer  of  such  party  discloses  that  he  relies 
upon  a  title  paramount,  the  bill  should  be  dismissed  as 
to  him,  unless  the  complainant  is  prepared  to  prove  that 
such  claim,  interest  or  title  in  fact  accrued  subsequent  to 
the  mortgage.     Otherwise,  no   decree  in  the  case  can  bar 
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or  affect  the  adverse  claim.  Where  this  is  not  done,  that 
is  where  the  asserted  adverse  claim  is  not  shown  to  be 
really  in  subordination  to  the  mortgage,  and  a  judgment  in 
the  usual  form  is  entered  against  all  the  defendants,  it 
will  not  bind  the  prior  interest  of  such  defendant,  "but 
will  be  reversed  on  appeal,  even  though  made  after  a 
hearing  on  pleadings  and  proof ;  because  there  can  be  no 
foundation  in  the  complaint  for  a  decree  upon  a  question 
of  paramount  title." — Wiltsie  on  Mortg.  Foreclosure, 
§§  191,  421 ;  2  Jones  on  Mortgages,  §  1445 ;  Gavning  v. 
Smith,  6  N.  ¥.  82;  Summers  v.  Bromley,  28  Mich.  125. 

But  on  the  other  hand,  where,  as  in  this  case,  the  de- 
fendant, brought  in  under  a  bill  alleging  that  he  asserts 
some  claim  to  or  interest  in  the  property,  but  that  whatever 
interest  he  has  is  subordinate  to  the  mortgage,  and  praying 
only  that  all  claims  under  the  mortgagor,  Ac,  be  foreclosed, 
sets  up  in  his  answer  a  paramount  claim  and  the  same  is 
litigated  without  objection  and  decided  in  his  favor,  the 
decree  can  not  be  attacked  on  appeal  on  the  ground  that  the 
question  could  not  properly  be  litigated  in  that  action. 
''Both  parties,  having  appeared  and  having  actually  litigated 
the  issue  in  this  form,  will  be  bound  by  the  decree." — Wilt- 
sie on  Mortgage  Foreclosures,  §  1 ;  Helck  v.  Reiriheimer,  105 
N.  T,  470 ;  Barnard  v.  Ouderdouk,  98  N.  T.  158,  163 ;  Jar- 
dan  V.   Van  Epps,  85  N.  Y.  427,  435. 

The  parties  tried  this  case  without  objection  as  if  the 
issue  as  to  the  superiority  between  the  rights  of  Boiling  & 
Son,  under  the  Pace  mortgage,  and  of  Bufus  Cook  under 
the  Loeb  mortgage  were  formally  in  the  case.  The  Chan- 
cellor correctly  determined  that  issue  in  favor  of  Cook, 
and  dismissed  the  bill.  His  decree  will  not  be  disturbed 
here  although  the  question  was  not  properly  in  the  cause, 
and  might  have  been  eliminated  from  ii 

Affirmed. 


99    61Bl 

»«« «»  Allen  V.  McCalloagrh,  etal. 

BiU  in  Equity  to  cancel  Conveyarwes  of  Land, 

1.  Lender  of  money  not  chargeable  with  facts  known  to  the  agents  oftht 
borrower. — One  who  lends  money  upon  a  mortgage  on  lands,  regular- 
ly executed,  is  not  chargeable  with  the  knowledge  of  brokers,  who 
negotiated  the  loans  as  the  agents  of  the  borrower,  that  the  mort- 

VOL.  xoix. 
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gagoT's  title  to  the  said  lands  was  acquired  through  a  voluntary  con- 
veyance from  his  daughter,  a  married  woman ;  the  brokers  not  being 
the  agents  of  the  lender,  and  ihe  lender  having  no  knowledge  or 
notice  of  the  attempted  evasion   of  the  law. 

2.  Dismissal  of  bill  in  equity. — When  the  relief  prayed  for  in  a  bill 
in  equity  can  not  be  granted,  but  the  bill  can  be  amended  so  as  to 
allow  the  complainant  some  relief,  .it  should  be  dismissed  without 
prejudice. 

Appeal  from  the  City  Court  of  Montgomery. 
'   Heard  before  the  Hon.  Thomas  M.  Arrington. 

The  bill  in  this  case  was  filed  by  the  appellant,  Sophronia 
E.  Allen,  -against  Thomas  Mcuullough  and  others,  and 
prayed  for  the  cancellation  of  certain  conveyances,  exe- 
cuted by  the  complainant  and  the  respondent,  Thomas  Mc- 
CuUough.  The  facts  of  the  case  are  suflSciently  stated  in 
the  opinion.  On  the  hearing  of  the  cause,  the  chancellor 
decreed  that  the  complainant  was  not  entitled  to  the  relief 
prayed  for,  and  dismissed  her  bill.     On  the  present  appeal, 

Srosecuted  by  the  complainant,  she  assigns  as  error  this 
ecree  of  the  chancellor. 

Watts  &  Son,  for  appellant,  cited  Brunson  v.  Brooks^ 
68  Ala.  248 ;  Tutwihr  v.  Montgomery,  73  Ala.  263  ;  Dudley  v. 
Witter,  46  Ala.  664 ;  Corhitt  v.  Clenny,  52  Ala.  480 ;  JVdtlace 
V.  Nichols,  56  Ala.  321 ;  CresweU  v.  Jones,  68  Ala.  420 ;  Her- 
hert  V,  Hanrick,  16  Ala.  581 ;  Fenno  v.  Sayre,  3  Ala.  458 ; 
Wade  on  Notice,  §  276 ;  Conner  v.  Williams,  57  Ala.  131 ; 
Williams,  Birnie  dc  Co.  v.  Bass,  57  Ala.  487. 

Webb  &  Tillman  and  Caldwell  Bradshaw,  contra,  cited 
Pique  V.  Arendale,  71  Ala.  91 ;  TutunJer  v.  Montgomery, 
73  Ala.  263 ;  Bloomer  v.  Henderson,  77  Amer.  Dec.  457 ; 
Humphrey  v,   Hurd,  29  Mich.  45 ;  Scott  v.  Oallagher,  14  S. 

6  R   333;    5  Pick.   450;    3    Sandford's    Chancery,   176; 

7  Watts,  382. 

COLEMAN,  J.— The  averments  of  the  bill  show  that 
complainant,  a  married  woman,  possessed  of  a  statutory 
separate  estate  in  lands,  desiring  to  assist  her  father,  Thomas 
McCuUough,  to  raise  a  certain  sum  of  money  by  mortgage 
of  real  estate,  conveyed  to  him,  without  a  valuable  consider- 
ation to  her,  by  deed,  her  lands.  The  bill  charges  that  the 
New  England  Mortgage  Security  Company,  the  lender,  to 
whom  Tnos.  McCuUough  executed  the  mortgage  to  secure 
the  loan  of  the  money.  The  Corbin  Banking  Company,  and 
Collier  &  Pinckard,  the  parties  through  whom  the  loan  was 
eflfected,  and  McCuUough,  the  borrower,  all  knew  the  pur- 
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pose  for  which  she  made  the  deed  to  her  father,  and  thatii 
was  upon  no  other  consideration  than  to  enable  her  father 
to  effect  the  loan.  The  bill  further  charges  that  Thos.  Mc- 
CuUough executed  a  second  mortgage  on  the  same  lands  to 
Collier  &  Pinckard,  as  compensation  for  securing  the  loan. 
The  bill  charges  that  the  New  England  Mortgage  Security 
Company  well  knew  that  the  arrangement  "wskS  an  attempted 
evasion  of  the  laws  of  the  State  of  Alabama  which  prohibited 
the  mortgaging  of  the  statutory  separate  estate  of  a  married 
woman,"  and  in  the  manner  adopted  attempted  to  do  "indi- 
rectly what  could  not  be  done  directly." 

The  New  England  Mortgage  Security  Company  answered 
the  bill,  denying  the  averment,  that  the  Corbin  Banking 
Company  and.  Collier  &  Pinckard,  or  either,  in  any  manner 
was  their  agent,  or  represented  them  in  any  respect,  in 
effecting  the  loan ;  that  the  Corbin  Banking  Company  sub- 
mitted to  them  in  the  regular  course  of  business  the  security 
offered,  and  being  satisfied  from  an  examination  made  by  its 
own  agent  and  attorney,  agreed  to  loan  and  did  loan  the 
entire  amount  of  money  expressed  in  the  note  and  mortgage 
executed  to  it  by  Thomas  McCuUough.  It  denied  having 
any  knowledge  of  the  purpose  for  wnich  complainant  exe- 
cuted the  deed  to  her  father,  or  that  the  consideration  ex- 
pressed in  her  deed,  to-wit,  $1,800,  was  not  a  true  and  bona 
fide  consideration ;  denied  having  any  knowledge  of  or  interest 
in  the  second  mortgage  executed  by  McCuUough  to  Collier 
&  Pinckard. 

The  answer  of  the  Corbin  Banking  Co.,  and  the  answer  of 
Collier  and  of  Pinckard,  accord  with  the  answer  of  the 
New  England  Mortgage  Security  Company,  in  the  respects 
stated  above. 

The  New  England  Mortgage  Security  Company  foreclosed 
its  mortgage  under  a  power  of  sale,  contained  in  the  mort- 
gage, and  executed  a  deed  to  the  purchaser.  The  bill  prays 
for  a  cancellation  of  the  deed  to  McCuUough,  the  deed  to 
the  purchaser  at  foreclosure  sale,  and  the  mori^aaes  to  the 
lender,  and  to  Collier  &  Pinckard.  At  the  final  hearing 
upon  the  pleadings  and  evidence  the  complainant's  bill  was 
dismissed  out  of  court 

It  can  not  be  seriously  contended,  under  the  proof,  that 
the  New  England  Mortgage  Security  Company  had  any 
actual  notice,  or  information  of  facts  which  would  have  led 
to  a  knowledge  of  the  fact,  that  the  deed  executed  by  com- 
plainant to  Thos.  McCuUough  was  not  a  bona  fide  deed, 
founded  upon  a  valuable  consideration.  The  contention  is 
that  the  Corbin  Banking  Company,  and  Collier  and  Pinckard 
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were  agents  of  the  New  England^  Mortgage  Security  Com- 
pany, and  thereby  in  law  it  became  chargeable  with  notice 
of  all  the  facte  known  to  their  agents.  Ordinarily  this  is 
true.  Suppose,  however,  the  proof  shows,  as  the  testimony 
on  the  part  of  the  complainant  strongly  tends  to  show  in 
this  case,  that  complainant  and  her  father,  and  the  agents 
(who  are  presumed  to  know  the  law)  of  the  principal,  agree 
to  perpetrate  a  fraud  on  the  principal,  and,  m  pursuance  of 
this  agreement,  the  wife  executed  the  deed  to  her  father. 
Having  succeeded  in  their  unlawful  purpose,  so  far  as  to 
obtain  the  money  from  a  principal  in  fact  innocent  of  their 
unlawful  purpose,  will  she  and  her  father  (who  evidently  is 
the  mover  in  this  proceeding),  be  allowed  to  come  into  a 
court  of  equity,  and  take  advantage  of  their  own  fraud,  and 
strip  the  innocent  lender  of  his  security  ?— See  Saint  et  oL  v. 
Wheeler  &  Wilson,  95  Ala.  362;  10  So.  Eep.  539. 

We  need  not  decide  this  question.  The  evidence  is  over- 
whelming and  of  such  a  character  as  to  leave  no  doubt,  in 
the  mind  of  the  court,  that  as  to  the  loan  by  the  New  Enjj- 
land  Mortgage  Security  Company,  that  neither  the  Corbin 
Banking  Company,  nor  Collier  &  Pinckard,  whether  acting 
separately  or  together,  were  the  agents  of  the  lender.  The 
evidence  shows  conclusively,  that  all  the  transactions  with 
Thomas  McCuUough,  and  his  daughter,  in  the  preparation 
of  the  security  upon  which  it  was  intended  to  secure  or  effect 
a  loan,  was  matter  of  contract  or  agreement  between  them- 
selves. That  having  prepared  the  security,  it  was  then  sub- 
mitted by  the  Corbin  Banking  Company  to  persons  and 
corporations  engaged  in  the  business  of  loaning  money. 
That  upon  its  merits^  it  was  submitted  to  the  New  England 
Mortgage  Security  Company,  and,  after  careful  examination, 
was  accepted  by  it.  We  agree  with  the  chancellor,  in  his 
conclusion,  that  neither  the  Corbin  Banking  Co.  nor  Collier 
&  Pinckard  acted  as  the  agents  of  the  New  England  Mort- 
gage Security  Company,  in  obtaining  the  loan,  that  it  had  no 
notice  of  any  fact  sufficient  to  charge  it'  with  a  knowledge  of 
the  real  consideration  of  the  deed  to  Thomas  McCuUough, 
or  the  purpose  for  which  it  was  executed.  *  In  so  far  as  the 
decree,  dismissing  complainant's  bill,  affects  the  New  Eng- 
land Mortgage  Security  Company,  it  is  affirmed. 

If  at  any  time  prior  to  the  final  hearing,  or  at  the  final 
hearing,  complainant  had  amended  her  bill,  by  striking  out 
the  New  England  Mortgage  Security  Company,  and  upon 

S roper  averments  had  prayed  for  relief  only  as  against  Thos. 
IcCuUough,  and  the  mortgagees  and  holders  of  the  second 
mortgage,  a  different  case  would  be  before  us  for  considei:a- 
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tion.  There  is  such  a  variance  between  the  allegations  of 
the  bill  as  it  stands,  and  a  bill  with  the  averments  suggested 
and  prayer,  that  a  court  could  not,  having  proper  regard 
to  the  rules  of  practice  and  pleading  which  govern  in  cnan- 
eery  proceedings,  grant  relief  against  Thomas  McGuUoogh 
ana  the  second  mortgage  in  the  present  condition  of  the 
pleadings.  We  express  no  opinion  upon  the  weight  of  the 
testimony  in  respect  to  the  holders  oi  the  second  mortgage. 
We  think,  however,  the  bill  should  have  been  dismissed 
without  prejudice  as  to  complainant's  right  to  relief  as 
against  Tnomas  McCuUough  and  the  second  mortgage. 

As  thus  modified  the  decree  of   the  Chancery  Court  is 
affirmed. 


Hammett  et  al.  v.  8tricklln. 

Bid  in  Equity  to  enforce  Vendor's  Lien. 

1.  Vendor^ 8  lien;  waiver  by  recital  in  note  for  purchass-money. — Al- 
though a  purchaser's  note,  with  surety,  recites  that  it  was  given  for 
the  purchase-money  of  land,  the  vendor's  lien  is  waived  if  this  recital 
is  made  as  a  mere  inducement  to  an  agreement,  also  contained  in  said 
note,  that  the  purchaser  should  have  the  right  to  pay  off  any  lien 
which  might  exist  on  the  land,  and  hold  the  amount  so  paid  as  a  set- 
off against  said  note. 

2.  Misjoinder  of  parties  defendant;  by  whom  available,— One  who  is 
improperly  made  a  party  defendant  to  a  bill  in  equity  may  take  ad- 
vantage of  the  misjoinder;  but  if  such  defendant  fails  to  objeot,  a 
demurrer  by  a  co-defendant  on  the  ground  of  such  mi» joinder,  will 
not  be  sustained. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  by  Matilda  J.  Stricklin 
against  the  appellants  on  December  31, 1892,  and  sought  the 
enforcement  of  a  vendor's  lien,  to  compel  the  payment  of  a 
note  which  had  been  given  for  a  part  oi  the  purchase-money 
of  certain  lands. 

The  bill  avers  that  on  December  26,  1891,  the  complain- 
ant and  her  husband,  George  E.  Stricklin,  being  seized  of 
certain  described  property,  sold  and  conveyed  the  same  by 
warranty  deed  to  irerry  Hammett,  one  of  the  respondents ; 
that  the  said  purchaser  paid  a  part  of  the  purchase-money 
in  cash,  and  gave  a  note,  dated  December  26, 1891,  payable 
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December  26,  1892,  for  the  balance  due  of  the  purchase- 
money;  and  that  this  note  was  not  paid  at  maturity,  and 
has  never  been  paid.  This  note,  which  is  the  basis  of  the 
present  suit,  was  made  an  exhibit  to  the  bill,  and  shows  that 
it  was  executed  by  Perry  Hammett,  the  purchaser,  and  one 
Louis  Hammett.  Perry  Hammett,  Louis  Hammett  and 
George  E.  Stricklin,  the  husband  of  the  complainant,  are 
made  parties  defendant.  The  respondents,  Perry  Hammett 
and  Louis  Hammett,  demurred  to  the  bill  on  the  grounds, 
that  there  was  a  misjoinder  of  parties,  in  that  said  George 
E.  Stricklin  was  improperly  made  a  party  defendant;  and 
that  it  was  shown  by  said  bill  that  the  complainant  had 
waived  her  vendor's  hen  for  the  enforcement  of  the  payment 
of  said  note,  by  reason  of  her  having  accepted  the  said  note 
with  Louis  Hammett  as  surety  thereon. 

There  was  a  decree  pro  confeaao  ajprainst  the  defendant 
George  E.  Stricklin.  On  the  submission  of  the  cause,  upon 
the  demurrer,  the  chancellor  overruled  each  ground  thereof. 
The  respondents.  Perry  Hammett  and  Louis  Hammett,  on 
this  appeal,  taken  by  them,  assign  as  error  the  ddcree  of  the 
chancellor  overruling  their  demurrer. 

Bbown  &  Stbeet,  for  appellant — (1.)  George  E.  Stricklin 
is  improperly  made  a  party  to  the  bilL — Code,  §  2347 ;  Bogan 
V,  Hamilton,  '90  Ala.  454;  'Woffe  v.  Undertvood,  91  Ala.  523 ; 
Marshall  v.  Marshall,  86  Ala.  383;  Wilkinson  t\  May,  69 
Ala.  S3. 

(2.)  When  the  vendor  of  lands  accepts  an  independent 
security  for  the  payment  of  the  purchase  money,  e.  g.  a  note 
with  surety,  this  is  primafade  a  waiver  and  abandonment  of 
the  lien  on  the  land. — Foster  v.  Athaneum,  3  Ala.  302 ;  Done- 
ganv.  Hentz,  70  Ala.  437;  Tedder  v.  Steele,  70  Ala.  347-; 
Walker  v.  Struve,  70  Ala.  167 ;  Wdker  v.  CarroU,  65  Ala.  61 ; 
WoodaU  V.  Kedy,  85  Ala.  368 ;  Ramage  r.  Towles,  86  Ala 
588;  Chapman  v.  Peebles,  84  Ala.  283. 

LusK  &  Bell,  contra, — (1.)  The  mere  taking  of  security 
for  the  purchase-money,  by  having  another  person,  who  is  a 
stranger  to  the  transaction,  sign  the  note  with  the  purchaser, 
is  not  an  abandonment  of  the  lien  for  the  purchase-money. 
2.)  The  misjoinder  of  a  defendant  is  available  only  to  the 
iefendant  improperly  joined. —  Ware  v.  Curry,  67  Ala.  274, 
and  authorities  tnere  cited. 


t 


HEAD,  J.— Bryant  v.  Stephens,  58  Ala.  636,  declared  the 
rule  that  a  recital  in  a  promissory  note  that  it  was  given  for 
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the  purchase-money  of  land  therein  described,  created  con- 
clusively, by  contract,  a  charge  on  the  land  for  the  purchase- 
money,  in  the  nature  of  an  equitable  mortgage ;  but  in  the 
subsequent  case  of  Tedder  v.  Steele^  70  Ala.  347,  that  doc- 
trine was  departed  from,  and  subjected  to  modification,  and 
the  sounder  and  true  principle  was  held  to  be  that  such  a 
recital  is  merely  a  cogent  fact  indicating  an  intention  not  to 
waive  or  abandon  the  vendor's  lien,  but  to  retain  it ;  and  it 
was  held  that  the  fact  was  so  cogent  and  the  presumption 
so  strong  as  to  overcome  and  rebut  th6  weaker  presumption 
of  waiver  arising  from  the  taking  of  personal  security  on 
the  liote  for  the  purchase-money.  Grave  doubts  even  of  the 
correctness  of  the  modified  view  were  entertained  by  all  the 
judges ;  but  nevertheless  it  was  so  held,  and  has  been  recog- 
nized in  a  later  decision  of  this  court — Chapman  v.  Peebles^ 
84  Ala.  283  The  note,  upon  which  the  lien  of  a  vendor  is 
sought  to  be  enforced  in  the  present  case,  has  upon  it  a  per- 
sonal surety,  which  fact  evidences  a  waiver  of  the  lien,  un- 
less that  result  is  repelled  by  the  recital  found  in  the  note 
in  the  following  words  :  "This  note  is  given  for  part  pur- 
chase-money of  land  this  day  purchased  from  George  E. 
Stricklin  and  wife,  and  it  is  expressly  understood  that  I 
shall  have  the  right  to  pay  off  any  lien  that  may  exist  on 
said  land  which  the  said  Stricklin  may  have  failed  to  remove, 
and  the  amount  so  paid  shall  be  a  good  off-set  against  this 
note.*'  We  can  not  resist  the  contusion  that  the  sole  pur- 
pose of  the  insertion  of  this  clause  was  to  provide,  by  ex- 
press agreement,  for  the  right  of  the  principal  maker  to  pay 
off  any  lien  which  might  exist  on  the  land,  and  hold .  the 
amount  so  paid  as  a  set-off  against  the  note.  The  recital 
that  the  note  was  given  for  the  purchase-money  of  land  was 
mere  inducement  to  that  a^eement.  No  idea  of  the  crea- 
tion or  retention  of  a  security  by  way  of  vendor's  lien  is  in- 
volved in  such  a  provision  as  that  contained  in  the  note. 
Security  was  otherwise  provided,  viz. :  by  requiring  a  per- 
sonal surety.  The  clause  having  on  its  face  so  plain  a  pur- 
pose to  be  accomplished,  it  can  not  be  said  to  have  been 
inserted  for  any  other  purpose.  We  are  of  opinion  the 
chancellor  errecf  in  holding  otherwise.  There  is  nothing  in 
the  other  ground  of  demurrer  insisted  on  in  the  argument 
of  appellant —  Ware  v.  Curry y  67  Ala.  274. 
Eeversed  and  remanded. 
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Ijienkanff  &  S^transs  et  al.  v.  The       -^ 
Tnskaloosa    wale    &:    Advancingr     mji? 


Company. 

Summary  Proceeding  against  Sheriff. 

1.  Motion  docket;  no  part  of  a  record. — A  motion  docket  is  no  part  of 
a  record  proper  of  the  Circait  Court,  and  proceedings  shown  by  it  can 
only  become  so  by  being  enrolled  as  matter  of  record,  or  by  bill  of 
exceptions. 

2.  Appeal  dismissed. — When  a  transcript  in  this  court  does  not  con- 
tain the  judgment  appealed  from,  and  only  discloses  proceedings 
which  were  never  entered  on  the  records  of  the  trial  court,  the  ap- 
peal must  be  dismissed. 

Appeal  from  Circuit  Court  of  Tuskaloosa. 

Tried  before  Hon.  S.  H.  Sprott. 

The  proceedings  in  this  case  arose  out  of  an  attachment 
suit  brought  by  the  appellants,  Lienkaufif  &  Strauss  and 
Eatz  &  Bamett,  against  the  appellee,  The  Tuskaloosa  3ale 
&  Advancing  Company.  The  appeal  in  this  case  is.  prose- 
cuted by  the  plaintiffs  in  the  lower  court,  who  itssign  as  er- 
ror the  refusal  of  the  court  to  render  a  summary  judgment 
against  the  sheriff,  for  failing  to  make  the  money  on  the 
judgment  recovered  by  them. 

G.  W.  Van  Hoose,  for  appellants. 

Foster  &  Ouver,  contra. 

HARALSON,  J. — In  the  transcript  filed  in  this  cause^  a 
judgment  does  not  appear  to  have  been  rendered  by  the 
court  on  the  motion  for  a  rule  a«gainst  the  sheriff  and  his 
sureties. 

Everything  in  the  transcript,  having  any  relevancy  to  this 
proceeding,  appears  to  have  been  entered  on  and  taken  from 
the  motion  docket  of  the  court,  which  docket,  as  we  have  be- 
fore now  held,  is  not  part  of  the  record  proper  of  the  Circuit 
Court,  and  proceedings  shown  by  it,  can  only  become  so,  by 
being  enrolled  as  a  matter  of  record,  or  by  bill  of  exceptions. 
Davui  V.  David,  66  Ala.  140 ;  James  v.  Mosdey,  47  Ala.  299  ; 
Waring  v.  Oilberi,  25  Ala.  295.  There  is  no  bill  of  exceptions 
in  this  case.    We  have,  therefore,  before  us  a  transcript  of 
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proceedings  in  a  matter^  in  which  no  judgment  was  rendered, 
and  which  proceedings  were  never  entered,  so  far  as  we 
know,  on  the  records  of  said  Circuit  Court  The  appeal 
must,  therefore,  be  dismissed. 


Cornish  et  al.  v.  ^aydain. 

Action  on  a  Building  Contract, 

1.  ConircLCt  modified  by  suhseqtient  contract;  waiver. — When,  after 
the  execution  of  a  contract,  by  which  a  builder  is  to  complete  a  house 
*'ready  for  occupancy/'  within  60  days  from  the  date  of  said  contract, 
according  to  plans  which  do  not  require  the  finishing  of  the  second 
story  and  the  putting  on  of  the  last  coat  of  paint,  the  owner,  after  the 
expiration  of  the  60  days,  malces  another  contract  with  said  builder 
to  do  the  additional  work  for  extra  compensation,  he  will  be 
held  to  have  waived  the  original  stipulation  to  complete  the  work 
within  the  specified  time,  and  to  have  substituted  a  stipulation  for 
the  completion  of  the  work  within  a  reasonable  time. 

Appeal  from  Birmingham  City  Court 

Tried  before  the  Hon.  H.  A.  Shabpe. 

This  action  was  brought  by  the  appellee  against  the  appel- 
lants, to  recover  the  amount  alleged  to  be  due  upon  a  con- 
tract for  the  building  of  a  house  by  the  plaintiff  for  the 
defendants ;  and  sought  to  fasten  a  mechanic's  lien  on  the 
house  for  the  amount  alleged  to  be  due  under  said  contract 
The  defendants  pleaded  the  general  issue,  and  by  special 
pleas  sought  to  set-off  against  the  demand  of  the  plaintiff 
damages  alleged  to  have  been  sustained  by  the  defendants 
by  reason  of  plaintiff's  failure  to  complete  the  house  within 
the  time  specified  in  the  contract.  To  the  special  pleas  of 
set-off  the  plaintiff  filed  his  replication,  and  set  up  that  the 
defendants  waived  their  right  to  have  the  house  completed 
within  the  time  required  by  the  contract  originally  made, 
by  reason  of  having  entered  into  another  contract  with  the 
plaintiff  for  the  finishing  of  the  house. 

The  evidence  as  to  the  making  of  the  two  contracts  is 
sufficiently  stated  in  the  opinion .  The  testimony,  as  shown 
by  the  bill  of  ei&ceptions,  showed  that  the  house  was  not 
completed  within  60  days  from  the  making  of  the  first  con- 
tract ;  but  was  completed  some  time  after  the  second  con- 
tract was  entered  into.  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  upon  hearing  all  the 
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evidence,  the  court  rendered  judgment  for  the  plaintiff  De- 
fendants appeal,  and  assign  as  error  the  rendition  of  this 
judgment. 

Wade  &  Vaughan,  for  appellants. 

W.  R  Houghton,  confra,  cited  Robinson  v.  BvUock,  6  5  Ala. 
548;  Young  v.  FuUer,  29  Ala.  464 ;  Badders  &  Britt  v.  Davis, 
88  Ala.  367 ;  Montanden  dt  Go.  v.  Deas,  14  Ala.  3a 

McCLELLAN,  J.— The  contract  of  September  25,  1890, 
stipulated  for  the  completion  of  the  house  "readj  for  oc- 
cupancy" within  sixty  days  from  that  date,  that  is  by  the' 
24th  day  of  November,  1890,  according  to  the  architect's 
plans  and  specifications.  It  seems  that  these  plans  and 
specifications  did  not  provide  for,  contemplate  or  require 
the  finishing  of  the  second  story  of  the  building  in  respect 
of  the  plastering,  casing  and  hanging  of  the  doors  and 
windows,  wainscotting,  &c,  &c.,  nor  that  the  last  coat  of 
paint  of  lead  and  oil  on  the  whole  exterior  of  the  building 
should  "be  put  on  by  the  contractor,  Suydam.  On  Novem- 
ber 25th,  1890,  the  day  after  the  time  limited  in  the  first  con- 
tract for  the  completion  thereunder  of  the  house,  the  parties 
entered  into  another  contract,  by  the  terms  of  which  the 
contractor,  for  an  additional  consideration,  undertook  to  do 
this  plastering,  casing  and  hanging  doors  and  windows, 
wainscotting,  &c.,  <&c.,  in  the  second  story;  and  ''to  paint 
last  coat  on  nouse  with  lead  and  oil  for  ten  ($10)  dollars  extra 
Oni  contract"  The  contract  here  referred  to  is  manifestly 
that  of  September,  1890.  Nothing  was  said  at  the  time  of 
this  second  contract  to  the  effect  that  it  was  a  waiver  of  the 
time  stipulated  in  the  first  for  the  completion  of  the  house. 
But  the  trial  court  properly  held  that  the  second  contract 
was  itself  such  waiver,  and  that  instead  of  the  original 
stipulation  in  this  regard,  the  effect  of  the  last  contract  was 
to  substitute  a  stipulation  for  completion  within  a  reason- 
able time.  It  is  obvious  that  the  contract  of  September  25th 
did  not  provide  for  or  contemplate  the  full  completion  of  the 
house  at  all,  but  only  to  the  extent  covered  by  the  specifica- 
tions, which  made  no  provision  for  finishing  the  second  story 
or  putting  on  the  final  coat  of  paint  over  the  entire  building. 
The  second  contract  was  intended  to  take  the  place  of  the 
first,  in  our  opinion,  with  reference  to  what  should  be  con- 
sidered the  completion  of  the  building  in  the  understanding 
of  the  parties ;  and  being  entered  into  after  the  lapse  of  the 
original  sixty  days  limitation,  and  providing  for  additional 
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work  and  materials  th^reaf  ^r  to  be  done  and  supplied,  thus 
necessitating  further  time  for  completion,  the  effect  of  it 
could  only  be  to  waive  the  original  stipulation,  and  to  leave 
in  the  place  of  it  an  obligation  on  the  contractor  to  com- 

Slete  the  house  within  the  specifications  referried  to  in  the 
rst  contract,  as  added  to  by  the  second,  in  a  reasonable 
time  after  November  25th,  1890;  and  this  conclusion  is 
aided  by  reference  to  the  last  clause  of  the  second  contract 
which  provides  for  an  extra  payment  under  the  first  contract, 
and  wnereby  in  effect  the  defendant,  after  he  knew  there 
would  be  a  forfeiture  by  the  terms  of  that  contract,  which  if 
he  insisted  upon  it  would  reduce  the  original  contract  price, 
'  agreed  to  pay  the  price  so  stipulated  and  ten  dollars  extra 
thereon.  O!  course  the  parties  had  a  right  to  alter  and 
modify  the  original  contract  and  to  make  the  second  one 
by  mutual  consent  and  without  any  new  consideration,  and 
by  such  alteration  or  new  agreement  either  expressly  or 
impliedly  to  wuive  any  right  either  would  otherwise  nave 
hai  Robinson  v.  BuUock,  63  Ala.  548;  Young  v.  Fulkr, 
29  Ala.  464;  Baddera  &  Btitt  u.  Davis,  88  Ala.  367. 

We  see  no  reason  to  disturb  the  conclusions  of  the  trial 
judge  on  questions  of  fact  which  arose  on  the  trial. 
The  judgment  is  affirmed. 


Cartwrlirbt  v.  Bamberirer^  Bloom 

&  Co. 

Bin  in  Equity  to  Set  Aside  an  Attachment  on  the  Ground  of 

Fraud. 

1.  Fraudulent  attachment. — In  a  suit  in  equity  to  set  aside  an  at- 
tachment of  an  insolvent  debtor's  stock  of  goods  as  fraudulent,  the 
evidence  showed  that  the  attaching  creditor  was  the  debtor's  head 
clerk,  and  held  claims  against  him  for  money  loaned  and  balance  of 
salary,  amounting  to  ♦2.959 ;  that  the  attaching  creditor  procured  the 
transfers  to  him  of  claims  against  the  insolvent  debtor  from  a  bank, 
the  debtor's  mother,  and  his  prospective  brother-in-law,  aggregating 
$6380,  for  which  he  gave  his  notes ;  that  the  debtor  was  instrumental 
in  having  the  transfers  made  by  his  mother  and  his  prospective 
brother-in-law  to  the  attaching  creditor  after  the  latter  bad  threat- 
ened to  attac^h  ;  and  that  on  the  same  day  these  transfers  were  made 
the  creditor  sued  out  an  attachment  for  the  aggregate  of  the  claims 
transferred  to  him  and  his  individual  claim  against  the  debtor. 
There  was  direct  evidence  tending  to  show  that  these  claims  were 
just,  and  that  the  attachment  was  in  good  faith,  while  there  was 

Vol.  xcix. 
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nothing  to  impeach  the  transaction  but  the  unusual  and  suspicious  cir- 
cumstances. At  the  sale  the  attaching  creditor  bougfit  in  the  whole 
stock  for  60  cents  on  the  dollar.  There  was  no  positive  t)vidence  that 
the  attaching  creditor  had  any  available  means  with  which  to  make 
the  said  purchase,  except  the  $2,959  due  him  from  the  insolvent 
debtor,  and  the  other  claims  transferred  to  him.  Held,  that  the  at- 
tachment should  not  be  set  aside  as  fraudulent  and  collusive.  (Stonje, 
0.  J.,  dissenting.). 

Appeal  from  Decatur  City  Court,  in  Equity. 

Heard  before  the  Hon.  W.  H.  Simpson. 

The  bill  in  this  case  was  filed  on  March  5,  1890,  by  the 
appellees,  Bamberger,  Bloom  <fe  Co.,  against  Herbert  Cart- 
wnght,  I.  Pinkus  and  S.  P.  By  an,  the  sheriflf  who  levied  the 
attachment.  The  purpose  of  the  bill,  as  shown  by  its 
prayer,  was  to  have  set  aside,  as  collusive,  fraudulent  and 
void,  an  attachment  issued  from  the  City  Court  of  Decatur, 
at  the  instance  of  Herbert  Cartwright  against  I.  Pinkus 
&  Co.,  which  attachment  was  sued  out  on  March  3,  1890,  and 
levied  upon  the  stock  of  goods  of  said  I.  Pinkus  &  Co.,  and 
that  the  sheriff  be  restrained  from  disposing  of  the  proceeds 
of  said  property  in  payment  of  the  alleged  indebtedness 
claimed  in  said  attachment  proceedings.  The  facts  of  the 
case  are  set  forth  at  length  in  the  opinion. 

On  the  final  hearing  of  the  cause,  upon  pleadings  and 
proof,  the  judge,  sitting  as  chancellor,  declared  that  the 
said  attachment  was  fraudulent  and  collusive,  and  decreed 
that  the  same  be  set  aside,  vacated  and  annulled.  The  de- 
fendants appeal,  and  assign  as  error  this  final  decree. 

R.  A.  McClellan  and  Kyle  &  Skeggs,  for  appellants. — (1.) 
The  case  at  bar  is  governed  by  the  same  rules  and  principles 
of  law  as  if  it  were  charged  in  the  bill  that  the  fraudulent 
conveyance  had  been  executed  by  I.  Pinkus  &  Co.  to  Her- 
bert Cartwright. — Cariwright  v,  Bamberger^  Bloorn  (ft  Co., 
90  Ala.  405.  (2.)  There  is  a  distinction  to  be  observed  in 
considering  the  issues  in  this  cause.  If  the  consideration  of 
the  conveyance  (in  this  case  the  attachment)  be  a  past  bona 
fide  indebtedness,  and  the  property  conveyed  (attached)  be 
not  unreasonablv  disproportionate  in  value  to  the  amount 
of  the  debt,  and  no  benefit  is  reserved  to  the  grantor,  I 
Pinkus  &  Co.,  then  the  intent  of  the  grantor  or  grantee, 
whether  it  be  fraudulent  or  not  fraudulent,  or  whether  the 
grantee,  Cartwright,  had  notice  of  or  participated  in  the 
fraud  or  not,  if  there  was  fraud,  is  entirely  immaterial. — 
Craivford  v.  Kirksey,  55  Ala.  293 ;  Carter  Bros,  dt  Co.  v.  Cole- 
man, 82  Ala.  177  ;  Levv  dt  Co.  v.  Williams,  79  Ala.  175-6 ; 
Carter  v.  Coleman,  84  Ala.  256 ;  Hodges  v.  Coleman,  76  Ala. 
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119;  Wood  V.  Moore,  84  Ala.  253;  Mobile  Savings  Bank  v.  McDcm- 
nell,  89  Ala.  44/;  Harmon  v,  McRea,  91  Ala.  401;  Harris  v,  Sns- 
sell,  93  Ala.  59.  (3.)  If  the  conveyance  (attachment)  be  npon 
a  new  consideration,  then  the  motives,  intent  and  knowledge 
of  the  parties  become  material,  and  are  a  proper  subject 
of  investigation  and  consideration. — DcUins  v.  Pollock^  89 
Ala.  351;  Meyer  v.  Sulzbacher,  76  Ala.  120;  Beachmanv. 
Koch,  et  al,  92  Ala.  452 ;  8  So.  Rep.  707;  Crawford  v.  Kirk- 
sey,  55  Ala.  293  ;  Carter  v.  Coleman,  82  Ala.  177.  (4.)  If  I 
Pinkus  had  anything  or  every  thing  to  do  with,  the  aiiach- 
ment,  then  the  preference  he  thus  gave  among  his  creditors 
falls  under  the  general  doctrine  as  to  fraudulent  convey- 
ances as  often  proclaimed  in  this  State.  The  doctrine  ub, 
that  an  insolvent  debtor  has  a  right  to  give  preference 
among  his  creditors  if  his  assets  are  not  enou£^  for  all ; 
that  tne  debts  to  which  preference  is  given  shall  be  reaUy 
due ;  that  no  benefit  shall  be  reserved  to  him ;  and  that 
he  shall  get  a  reasonably  iuv  price  for  his  assets;  and 
in  such  case,  the  preference  is  valid  no  matter  how  fraud- 
ulent the  intent  of  all  the  parties  may  have  been. — Knowles 
V.  Street,  87  Ala.  357;  Wood  et  al.  v.  Moore,  et  al.,  84  Ala. 
253  ;  Middleton  v.  Wilson  &  Lozano,  84  Ala.  265  ;  Levy  &  Co. 
V.  Williams,  79  Ala.  176 ;  Chipnian,  Calley  (fe  Co.  v.  'Stem  d 
Co.,  89  Ala.  207 ;  Dollins  &  Adams  v.  Pollock  &  Co.,  89  Ala. 
351 ;  Mobile  Savings  Bank  v.  McDonnell,  89  Ala.  447 ;  Shealy 
it  Finn  v.  Edwards,  78  Ala.  176 ;  Rankin  dt  Co.  v.  Vandiver 
&  Co.,  78  Ala.  562 ;  Hodge  Bros.  v.  Coleman  &  Carroll,  76 
Ala.  103;  Meqer  dt  Co.  v.  Svlzbacher,  76  Ala.  120;  Harmon 
v.  McBea,  91  Ala.  401.    . 

Humes,  Sheffey  &  Speake,  and  W.  R  Francis,  contra.-- 
(1.)  The  existence  of  complainant's  debt  being  established 
at  the  time  this  attachment  was  sued  out,  the  burden  of 
proof  is  upon  defendant  to  establish  the  bona  fides  of  the 
transaction.  This  fraudulent  attachment  stands  upon  the 
same  footing  as  fraudulent  conveyances.  When  a  convey- 
ance is  attacked  by  a  creditor,  and  he  proves  the  existence 
of  his  debt  at  the  time  the  conveyance  was  made,  then  the 
burden  of  proof  is  upon  the  grantee  to  prove  a  valuable 
consideration  for  the  conveyance. — Pollak  v.  Searcy,  84  Ala. 
259;  Owens  v.  Hobbie,  82  Ala.  469.  (2.)  The  Supreme  Court 
of  Alabama  in  the  case  at  bar  have  announced  that  it  was 
incumbent  upon  defendant  to  show  the  valuable  character  of 
the  consideration  for  this  attachment  and  the  bona  fides  of 
the  transactions. — Cartivright  v.  Bamberger,  Bloom  dt  Co., 
90  Ala.  405.  (3.)  The  relation  existing  between  Pinkus  and 
Vol.  xcix. 
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Cartwright  casts  upon  Cartwright  the  burden  of  making 
clearer  an3  fuller  proof  than  if  they  had  not  been  so  re- 
lated.—PoHaA  V.  Searcy,  84  Ala.  259.  (4)  The  vigilant 
creditor  may  procure  the  payment  of  his  claim  against  an 
insolvent  debtor  by  the  purchase  of  his  property,  but  he 
must  not  go  beyond  the  permissive  purpose  of  securing  his 
own  demand. — Levy  v.  Williams,  79  Ala.  171.  (5.)  A  judg- 
ment may  be  obtained  on  an  honest  debt  and  yet  if  obtained 
for  a  fraudulent  purpose  it  is  void  as  to  all  whose  rights  are 
o«ended.—Hnbbard  v.  Allen,  59  Ala.  285.  (6.)  The  facts  of 
this  caseiusfcify  the  conclusion  that  the  attachment  was  sued 
out  by  collusion  between  the  attaching  creditor  and  the  in- 
solvent debtor,  and  for  the  purpose  of  hinderin;^,  delaying 
and  defrauding  the  debtor's  other  creditors. — Stix  dt  Co.  v. 
Keith,  85  Ala.  465 ;  Mobile  Savings  Bank  v.  McDonnell,  89 
Ala.  447;  GainesvUle  National  Bank  v.  Bamberg,  13  S.  W. 
Eep.  959;  Wait  on  Fraudulent  Conveyances,  §§  196,  197, 
201,  207. 

HEAD,  J. — The  demurrers  to  the  bill  were  determined 
adversely  to  the  appellant  when  this  cause  was  before  us  at 
a  former  term. — 90  Ala.  405.  We  see  no  reason  to  depart 
from  the  ruling  then  made. 

Isaac  Pinkus,  by  the  name  of  I.  Pinkus  &  Co.,  did  busi- 
ness, as  a  merchant,  at  Decatur,  Ala.,  from  April  7th,  1888, 
to  March  3d,  1890.  Appellant,  Cartwright,  was  employed  as 
chief  clerk  in  the  store  from  January  1st,  1888,  to  the  latter 
date.  On  that  dav,  March  3d,  1890,  he,  Cartwright,  claiming 
to  be  a  creditor  of  Pinkus  in  the  sum  of  $9,500.00,  sued  out 
an  attachment  against  him,  for  that  sum,  on  the  ground  that 
he,  Pinkus,  had  money,  property  or  effects  liable  to  satisfy 
his  debts  which  he  fraudulently  withheld ;  and,  on  the  same 
day,  the  attachment  was  levied  by  the  sheriff  on  all  the  goods 
then  in  the  store.  The  goods  so  levied  on,  taken  at  cost, 
invoiced  at  $12,000  to  $14,000.  Two  days  thereafter,  to-wit, 
March  5,  1890,  appellees,  Bamberger,  Bloom  &  Co.,  likewise 
sued  out  an  attachment  against  Pinkus  to  recover  a  debt 
owing  them  of  $3,893.83,  and  caused  the  same  to  be  at  once 
levied  on  the  same  goods.  The  claims  of  Herbert  Cart- 
wright, which  his  attachment  seeks  to  enforce,  consisted  of 
an  alleged  claim  contracted  originally  with  him  by  Pinkus, 
amounting,  at  the  date  of  the  attachment,  without  interest, 
to  the  sum  of  $2,959.40,  and  the  claims  of  three  other  per- 
sons alleged  to  have  been  purchased  by  Cartwright  on  the 
day  of  tne  attachment,  viz.,  Hannah  Pinkus,  the  mother  of 
Isaac,  the  debtor,  amounting  to  $2,285.71,  Abe  Spitzer, 
40 
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amounting  to  $2,70U,  and  the  First  National  Bank  of  De- 
catur, amounting  to  $1,400.  On  March  5th,  1890,*  complain- 
ants, appellees,  filed  this  bill  to  set  aside  the  appeUant's 
attachment  as  collusive  and  fraudulent.  The  particular 
averment  upon  which  the  equity  of  the  bill  rests,  as  con- 
tained in  the  6th  paragraph  of  the  amended  bill,  is,  that  if 
Pinkus  was  indebted  to  appellant  it  was  only  in  a  small 
sum,  the  amount  of  which  is  to  complainants  unknown ;  that 
Pinkus  and  appellant  combined  and  confederated  to  procure 
from  the  mother  of  Pinkus  and  from  one  Abe  Spitzer,  the 
intended  brother-in-law  of  Pinkus,  a  transfer  of  tne  claims 
held  bj  them,  respectively,  against  said  Pinkus,  to  enable 
said  Cartwright  to  procure  an  attachment  against  the  prop- 
erty of  Pinkus  for  tne  purpose  thereby  of  hindering,  delay- 
ing and  defrauding  the  other  creditors  of  Pinkus,  and  that 
said  alleged  claims  of  the  mother  and  of  Spitzer  were  and 
are  simulated  and  fraudulent.  It  is  alleged  generally,  in 
the  original  bill,  that  the  claim  upon  which  Cartwright'e 
attachment  was  issued  was  simulated.  The  insolvency  of 
Pinkus,  and  appellant's  knowledge  thereof,  at  the  time  of 
the  purchase  of  these  claims  by  Oartwright  and  the  issuance 
of  his  attachment,  are  averred.  Appellant's  answer  fully 
denies  all  the  charges  of  fraud  and  collusion ;  alleges  the 
bona  fides  of  all  his  asserted  claims,  as  valid  subsisting  de- 
mands owing  by  Pinkus,  and  sets  forth  the  consideration  of 
each  debt,  wnen  contracted  and  how  evidenced.  He  admits 
he  knew  Pinkus  was  indebted,  but  denies  that  he  was  fully 
informed  of  the  amount  of  his  indebtedness. 

Thus  we  see,  the  important  and  controlling  inquiry  is, 
whether  or  not  appellant's  claims  were  all  just  and  subsisting 
debts  owing  by  Pinkus  at  the  time  the  attachment  was  sued 
out  We  will  examine  each  of  them  in  the  light  of  the 
evidence. 

1.  It  is  not  denied,  but  conceded,  that  the  claim  of  the 
First  National  Bank  of  Decatur  was  and  is  valid,  and  was 
purchased  by  and  transferred  to  appellant  on  the  day  of  the 
attachment. 

2.  Appellant's  own  claim.  This  claim,  amounting  to 
$2,959.40,  is  evidenced  as  follows :  Two  promissory  notes 
made  by  Pinkus  to  appellant,  the  one  on  May  22,  1889,  for 
$1,000,  payable  one  day  after  date,  and  the  other  on  the 
next  day,  May  23,  1889,  for  $1,250,  payable  Jany.  1, 1890. 
with  interest  from  date  ;  and  two  due  bills  made  by  Pinkus 
to  appellant,  one  on  Nov.  16,  1889,  for  $250,  and  the  other 
on  Jany.  1,  1890,  for  $409.40.  Both  Pinkus  and  appellant 
testify  positively  and  with  emphasis,  that  the  two  notes  and 

Vol.  xoix. 
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the  due  bill  for  $260,  were  given  to  appellant  by  Pinkus,  on 
their  respective  dates,  for  the  amount  of  money  respectively 
stated  in  each,  then  actually  loaned  to  Pinkus  by  appellant; 
and  that  each  of  said  notes  and  due  bill  were  actually  due, 
owing  and  unpaid  to  appellant  on  March  3d,  1890,  when  the 
attachment  was  sued  out.  On  the  first  of  January,  1889, 
appellant  entered  the  service  of  Pinkus  as  a  clerk,  at  a  salary 
of  $100  per  month,  and  continued  therein  until  he  sued  out 
the  attachment  Both  he  and  Pinkus  testify  that  on  Jan- 
uary 1st,  1890  they  had  a  settlement  on  account  of  salary, 
and  ascertained  a  balance  in  appellant's  favor,  for  the  pre- 
ceding year's  work,  of  $409.40,  and  that  the  due  bill  of  that 
date  and  amount  was  given  therefor,  and  was  actually  due 
and  owinff  on  March  3d  following.  Pertinent  to  the  validity 
of  these  claims  is  the  inquiry,  what  were  appellant's  means 
and  ability  to  make  these  alleged  loans  ?  It  is  shown  that 
on  May  9th,  1887,  a{)pellant  being  then  not  quite  twenty 
years  of  age,  but  haying  had  his  disabilities  of  infancy  re- 
moved, M.  T.  Cartwright,  his  father  and  legal  guardian, 
made  final  settlement  of  his  guardianship  in  the  Probate 
Court  of  Morgan  county,  Alabama,  wherein  a  balance  of 
$2,313.19  was  ascertained  in  appellant's  favor,  and  the  same 
was  then  paid  to  him.  These  tacts  are  shown  by  a  certified 
copy  of  the  settlement,  as  well  as  by  the  testimony  of  M.  T. 
Cartwright  and  appellant  Appellant  testifies  that  this  was 
the  money  he  loaned  to  Pinkus ;  that  before  loaning  it  he 
kept  it,  the  greater  portion  of  the  time,  in  an  iron  drawer  in 
his  father's  safe,  to  which  drawer  he  had  access  at  all  times, 
and  carried  a  key  to  it  It  was  also,  he  says,  for  a  time 
placed  in  the  iron  drawer,  in  connection  with  some  deeds 
and  mortg£^es  of  his  father,  and  placed  in  the  bank.  He 
swears  that  this  money  was  not  invested  from  May,  1887,  to 
May,  1889,  and  was  not  at  any  time  deposited  in  bank  to  hid 
credit  In  the  final  account  of  M.  T.  Cfartwright  as  guardian, 
he  charged  himself  with  an  item :  "Nov.  30, 1886.  To  amount 
from  W.  R.  Peck  on  land  $1,500.00."  In  his  deposi- 
tion, in  this  cause,  he  testifies  that  he  sold  the  land  ot  his 
ward  for  $2,200,  and  reported  $1,500  in  his  account  on  final 
settlement,  and  that  his  son  afterwards  collected  the  balance 
of  $700,  but  it  nowhere  appears  when  he  collected  it,  or  what 
disposition  was  made  of  it  So  far  as  the  record  informs  us, 
it  may  have  been  collected  subsequent  to  March  3d,  1890. 
Speaking  of  the  $2,313.19  paid  on  the  final  settlement,  M.  T. 
Cartwright  further  testifies  as  follows :  "I  know  he  [his  son] 
put  the  money  in  ray  safe,  and  I  told  him  to  use  his  money 
as  he  saw  proper.     He  had  most  of  his  money  in  my  safe 
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for  a  year  or  so ;  he  kept  it  in  an  iron  drawer  in  the  safe 
until  I  carried  it  to  the  oank  and  pnt  it  in  the  vanlt  of  the 
bank,  and  it  staid  there,  I  don't  know  how  long.  I  had  some 
notes  and  mortgages  also  in  the  drawer  and  some  cash. 
Herbert  Cartwright  put  that  money,  I  be- 
lieve, in  an  envelope,  and  put  it  in  my  safe.  He  made  no 
investment  with  this  money  that  I  Know  of.  He  did  not 
purchase  any  property,  that  I  know  of,  with  this  money. 
This  money  probably  remained  in  my  safe  and  private  box 
at  the  bank  tour  or  five  months.  I  went  and  got  the  box 
out  of  the  bank.  I  wanted  to  get  some  papers,  and  I  pnt 
the  iron  box  back  in  my  safe.  Herbert  Cartwright  said  to 
me  one  day  that  Pinkus  wanted  to  borrow  some  money  and 
asked  me  how  I  thought  it  would  do  to  loan  him  some 
money.  1  told  him  that  I  regarded  him  good,  that  he  could 
do  as  he  pleased  about  it.  I  don't  remember  of  his  using  it 
(the  money)  until  he  loaned  it  to  I.  Pinkus  &  Co.  He  some- 
times consulted  me  in  reference  to  investments  in  real 
estate,  Ac.  I  believe  I  did  advise  him  once  to  invest  in  bank 
stock  here ;  he  might  have  said  something  to  me  at  other 
times,  but  I  always  told  him  to  suit  himself  about  investing 
his  means."  About  Sept.  12th,  1888,  appellant  "refugeed" 
from  the  yellow  fever  in  Decatur  to  Hunts ville,  Ala.,  and 
took  a  position  as  clerk  with  Campbell  &  Son,  at  $50  per 
month,  and  continued  there  until  January  1st,  when  he  re- 
turned to  Decatur,  and  took  the  position  as  clerk  with 
Pinkus  at  $100  per  month.  For  several  years  just  prior  to 
going  to  Huntsville  he  lived  with  and  clerked  for  his  father, 
in  Decatur.  It  is  not  shown  what  salary,  if  any,  was  paid 
him  by  his  father,  but  it  may  be  fairly  assumed  that  he  at 
least  earned  and  received  from  his  father,  during  that 
time,  a  living  and  all  necessary  personal  expenses. 
His  father  was  a  business  man  in  Decatur  and  was 
worth  during  all  these  transactions  and  at  the  time 
he  testified,  between  $25,000  and  $30,000,  over  all 
liabilities.  Appellant's  gross  earnings  due  by  sala- 
ries from  Campbell  &  Co.  and  Pinkus  from  about  Sept  12, 
1888,  to  Nov.  16th,  1889,  the  date  of  the  $250  due  bill  given 
to  him  by  Pinkus  for  alleged  borrowed  money,  amounted  to 
$1,175.  Adding  to  this,  his  salary  for  November  and  Decem- 
ber, 1889,  $200,  the  gross  earnings  to  Jan.  1,  1890,  amounted 
to  $1,375.  Of  this  sum  according  to  his  claim,  $409.40  had 
not  been  paid,  but  was  still  owing  him  by  Pinkus,  and  was 
one  of  the  demands  for  which  the  attachment  was  sued  out 
Deducting  that,  and  he  had  realized  in  salaries  in  round 
figures  $965,  from  which  to  defray  his  personal  expenses, 
Vol.  xoix. 
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whatever  they  may  have  been,  and  supplement  the  fund  of 
$2,313.19,  receivea  from  his  guardian,  t9  the  extent  of  rais- 
ingthe  aggregate  sum  of  $2,500  claimed,  to  have  been  loaned 
to  I^inkus.  The  evidence  does  not  disclose  any  other  reve- 
nue or  income  received  by  appellant,  except  the  statement 
of  M.  T.  Cartwright,  above  referred  to,  that  his  son  col- 
lected $700  purchase-money  of  land  after  his  final  settle- 
ment Complainants  drew  out  of  the  witness  Littlejohn, 
cashier  of  the  Decatur  Bank,  that  appellant  ''is  a  young 
man  of  excellent  business  habits  and  good  moral  character/^ 
and  deeming  it  not  improbable  that  he  lived  with  his  father 
and  was  at  slight  expense,  we  think  it  not  unreasonable  to 
believe  that  he  saved  enough  from  his  earnings  to  increase 
the  sum  of  $2,313.19,  if  he  kept  that  on  hand  as  claimed,  to 
$2,500,  the  amount  claimed  to  have  been  loaned  to  Pinkus. 
3.  The  Spitzer  claim.  Mr.  Spitzer  was  engaged  in  the 
liquor  saloon  business  during  the  year  1889  in  Decatur, 
Birmingham,  Montgomery  and  Mobile,  owning  a  one-half 
interest  in  the  saloons  in  Decatur,  Birmingham  and  Mont- 
gomery, and  the  whole  interest  in  Mobile.  He  was  con- 
nected with  J.  M.  Friedman,  in  Decatur,  up  to  the  Matter 
part  of  that  year,  when  he  had  a  settlement  with  Friedman, 
and  thereafter  retained  only  a  small  interest  in  the  business. 
He  had  previously,  in  June  of  that  year,  made  a  settlement 
with  Friedman,  but  the  business  continued  on  until  the  end  of 
the  year.  During  that  year  he  travelled  from  one  of  the  above 
named  places  to  another,  with  headquarters  at  Mobile,  and 
visited  Decatur  often.  The  business  in  Decatur  was  carried 
on  in  the  name  of  J.  M.  Friedman.  It  is  not  shown  in  whose 
names  they  were  carried  on  in  Birmingham  and  Montgomery. 
In  each  of  the  several  business  concerns  (saloons),  there 
was  carried  a  stock  and  fixtures  worth  about  $1,500,  which 
were  increased  as  the  business  justified.  When  asked  the 
question,  he  testified  that  he  did  not  owe  anything  on  these 
establishments  on  the  first  of  July,  1889,  as  he  bought  for 
cash.  He  testified  further  that  he  kept  a  bank  account  in 
San  Antonio,  Texas,  in  1889,  with  Morris  Friedman,  and 
also  a  bank  account  with  either  the  First  or  Second  National 
Bank  of  Mobile,  in  1889,  he  did  not  remember  which.  At  a 
later  period  in  his  examination  he  stated  that  he  had  his 
bank  Dook  of  the  Mobile  Bank,  at  Augusta,  Ga.,  and  would 
send  it  to  the  commissioner  to  be  attached  to  his  deposition. 
A  copy  of  it  appears  in  the  record  and  is  treated  by  the 
parties  as  a  part  of  this  witness's  deposition.  It  shows  the 
witness's  accounts  with  the  First  National  Bank  of  Mobile, 
opening  May  1,  1889,  and  ending  Dec  31, 1889,  and  discov- 
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ers  average  deposits  of  about  $1,200  per  month  against 
which  were  checks  leaving  small  balances  in  depositor's 
favor,  each  month,  with  a  balance  at  the  end  of  the  year  of 
$1,49497.  The  San  Antonio  bank  account  is  not  before  us. 
Spitzer  testified  that  as  his  money  accumulated  in  the  Mo- 
bile bank  he  drew  it  out  and  sent  it  to  San  Antonio  for  in- 
vestment; and  every  time  he  got  $500  he  sent  it  off ;  that 
during  the  year  1889  he  kept  some  of  his  money  deposited 
in  bank  and  some  he  did  not,  as  he  did  a  loaning  business. 
He  stated  that  his  earnings  in  Mobile  for  the  first  six  months 
were  $5,000  clear;  that  he  was  worth  in  1889  between 
$15,000  and  $17,000,  over  and  above  all  incumbrances.  At 
the  time  of  the  transaction  in  question,  Spiteer  was  sn  inti- 
mate friend  of  Pinkus  and  was  engaged  to  be  married  to  the 
latter's  sister.  This  is  a  brief  resume  of  his  financial 
status,  and  personal  relations  to  Pinkus,  as  taken  from  his 
deposition.  His  claims  against  Pinkus  transferred  to  Cart- 
wright  are  as  follows:  Aug.  7,  1888,  due-bill  made  by 
Pinkus  to  J.  M.  Friedman  for  $250,  on  which  was  due  a  bal- 
ance of  $175,  transferred  by  Friedman  to  Spitzer,  and  for 
which  Pinkus  gave  Spitzer  his  note  Jan.  1,  1889 ;  Jan.  8, 
1889,  one  day  note  of  Pinkus  to  Spit;5er  for  $735.54 ;  June 
29,  1889,  same  for  $1,000;  July  3,  1889,  same  for  $500.37; 
Aug.  7,  1889,  same  for  $1,000.  total,  $3,410.91 ;  all  claimed  to 
have  been  given  for  money  loaned  to  Pinkus,  at  the  times, 
and  in  sums  corresponding  with  the  respective  notes.  It  is 
alleged  by  Cartwrignt  that  Pinkus  paid  on  this  indebtedness, 
on  Aug.  26,  1889,  $500;  that  on  Oct  10, 1889,  they  had  a  set- 
tlement, when  the  balance  due,  with  interest,  amounted  to 
$3,007.55,  for  which  Pinkus  gave  Spitzer  his  note  and  took 
up  the  existing  notes.  Early  in  January,  1890,  as  alleged, 
Pinkus  paid  on  this  note  $369.68,  and  on  Jan.  18,  1^90,  they 
had  another  settlement,  computing  interest  to  Jan.  13th, 
and  ascertained  a  balance  due  Spitzer  of  $2,700,  for  which 
Pinkus  gave  him  his  90  day  note  for  $1,700,  a  due-bill  for 
$600,  and  two  due-bills  for  $200  each;  and  these  are  the  evi- 
dences of  debt  which  Spitzer  transferred  to  appellant.  Cart- 
wright,  on  March  3d,  1890,  the  day  of  the  attachment  It  is 
also  shown,  incontrovertibly,  that  the  note  above  mentioned 
for  $3,007.55  was  placed  by  Spitzer,  in  December,  1889,  in 
a  bank  in  New  Orleans,"  for  collection,  and  by  that  bank  sent 
to  the  First  National  Bank  of  Decatur  for  collection  on  Dec. 
28th,  1889. 

4.  The  Hannah  Pinkus  claim.  We  are  entirely  satisfied 
from  the  evidence,  that  Pinkus  borrowed  from  his  mother, 
Hannah  Pinkus,  in  April,  1888,   her  part  of  the  money  re- 
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ceived  from  insarance  on  the  life  of  her  husband  amounting 
to  $2,285.71,  and  owed  it  to  her  on  March  3, 1890.  The  prooi^ 
to  our  minds,  is  clear  on  this  point,  and  we  deem  it  unneces- 
sary to  point  out  or  discuss  it  in  detail.  Her  transfer  to  ap- 
pellant passed  to  him  a  valid  claim  for  that  sum. 

The  main  diflSculty  in  this  case,  arises  upon  the  validity 
of  the  claims  of  Spitzer,  and  the  original  individual  claims 
of  appellant  It  is  not  denied  that  the  burden  of  proof  is 
upon  appellant  to  establish  their  validity ;  nor  is  it  denied 
that  the  relation  sustained  by  the  parties  participant  in  the 
transactions  under  review  to  each  other,  were  such  as  to  in- 
cite one  to  closely  scrutinize  their  actions  and  demand 
clearer  proof  of  the  claims  they  set  up  than  would  be  required 
of  persons  sustaining  less  intimate  and  confidential  rela- 
tions. Tested  bv  this  rule,  it  is  incumbent  upon  appellant 
to  explain  fully  how  each  item  of  the  alleged  indebtedness 
arose,  and  clearly  satisfy  the  mind  of  the  court  that  it  is 
just  and  valid.  The  proauction  of  notes  executed  by  Pinkus 
does  not  prove  their  validity  as  against  existing  creditors, 
as  appellees  are  shown  to  have  been.  The  proof  must  go 
further  and  show  bona  fide  consideration— that  the  notes  are 
what  they  purport  to  be,  real  and  not  fictitious.  Let  us  ex- 
amine first  each  item  of  the  claims  of  Spitzer.  We  will  over- 
look the  Friedman  due-bill  for  the  balance  of  $175.  The  next 
item  is  $735.54  As  to  this,  Pinkus  testifies,  on  direct  ex- 
amination by  appellant,  as  follows :  ''The  next  amount  that 
I  got  from  Mr. 'Abe  Spitzer  was  the  following  check  of 
$735.64  which  was  obtained  from  him  on  Jan.  8,  1889,  and 
for  which  I  pave  him  my  promissory  note  payable  one  day 
after  date  with  interest  from  date  at  8  per  cent  per  annum. ' 
He  produces  a  note  conforming  to  that  description  and  ap- 
pends it  to  his  deposition.  On  cross  examination  he  says : 
"The  $735.54  was  received  from  Spitzer  on  January  8th, 
1889,  by  him  handing  me  a  foreign  check  for  that  amount  in 
Decatur,  Ala.,  at  my  place  of  business.  I  am- not  sure,  but 
I  think  it  was  in  the  first  room  up  stairs  over  the  store.  I 
am  not  sure  whether  this  amount  was  deposited  in  bank  on 
that  day.  I  am  not  sure  what  I  did  witn  the  check  ;  per- 
haps I  deposited  it,  which  I  think  I  did,  and  it  may  have 
been  with  other  amounts."  Pinkus  kept  a  bank  account 
with  the  First  National  Bank  of  Decatur,  a  copy  of  which 
for  the  year  1889  and  January  and  February,  1890,  proven 
by  the  cashier  of  the  bank,  is  in  evidence.  The  account  was 
balanced  Jan.  1,  1889,  and  a  balance  in  favor  of  Pinkus 
brought  forward  of  $1,069.61.  This  account  shows  that 
Pinkus  deposited  Jan«  10, 1889, — two  days  after  the  alleged 
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loan  of  $735.54, — the  sum  of  $1,002.54  He  made  six  other 
deposits  through  that  month  averaging  about  $285  eacL 
This  is  all  the  testimony  of  Pinkus  touching  specially  this 
particular  loan.  Spitzer  testifies :  "My  next  business  trans- 
action with  him  (JPinkus)  was  on  Jan.  8,  1889.  I  loaned  L 
Pinkus  &  Co.  $735.54  by  draft,  he  in  return  gave  me  his 
note  payable  one  day  after  date  at  8  per  cent  per  annum.'' 
No  reference  is  made  to  this  particular  item  on  cross  exam- 
ination. 

The  next  loan  of  $1,000,  June  29,  1889 :  Pinkus  testifies 
as  follows  :  "The  next  amount  borrowed  from  Abe  Spitzer 
was  $1,000  at  Decatur,  Ala.,  on  June  29,  1889.  I  also  gave 
him  my  promissorv  note  payable  one  day  after  date."  On 
cross  examination  lie  stated :  "On  June  29,  1889,  Mr.  Spit- 
zer paid  me  the  $1,000  in  currency.  At  that  time  Mr. 
Spitzer  came  up  on  a  visit.  I  don't  remember  how  long  he 
had  been  up  when  I  borrowed  the  money  from  him.  I 
don't  remember  whether  I  deposited  this  money  in  bank  or 
not,  but  it  may  be  that  I  did.''  His  bank  account  shows 
that  he  deposited  on  that  day  one  item  of  $123,  and  anoth- 
er of  $1,000.  Spitzer's  testimony  is  as  follows  on  direct  ex- 
amination: "On  June  29,  1889,  loaned  him  $1,000  in  cash, 
and  he  in  return  gave  me  his  note  payable  one  da^  after 
date  with  8  per  cent,  interest."  On  cross  examination  he 
testified :  "1.  Pinkus  made  the  arrangement  with  me  at 
Mobile,  Ala.  for  the  loan  of  June  29,  1889,  when  he  came 
down  to  Mobile  to  the  soldier's  encampment ;  he  wanted 
four  thousand  dollars.  I  agreed  to  let  him  have  this  amount 
I  did  not  let  him  have  any  money  there.  It  was  a  few 
weeks  later  after  he  came  down  there.  I  brought  it  to 
him.  I  paid  him  the  money  in  cash.  I  drew  it  out  of  the 
Mobile  bank  in  currency.  The  $1,000  was  all  paid  to  Pinkus 
in  currency.  I  drew  this  money  out  of  the  Mobile  bank 
some  time  in  June.  I  can't  remember  the  date."  In.res- 
ponse  to  a  question  put  by  complainants'  counsel  just 
following  the  above  quoted  statement,  inquiring  how  much 
of  that  $1,000  was  drawn  out  of  the  bank,  and  when  and 
where  did  the  balance  come  from,  he  replied :  "I  drew  part 
of  it  from  the  bank  and  part  of  it  I  had  at  home  in  my  safe." 
The  witness's  account  with  the  Mobile  bank  shows  that 
from  June  4th,  to  the  end  of  the  month,  he  drew  ten  checks 
aggregating  $219.71,  the  largest  of  which  was  for  $46.08. 

The  next  item,  $500.37,  July  3,  1889 :  Pinkus  testifies 
that  to  the  best  of  his  recollection  this  was  a  foreign  check 
sent  by  Spitzer  from  Mobile  which  he  endorsed  to  him, 
Pinkus,  and   upon   which    witness's  indorsement  appears, 
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and  for  this  loan  he  returned  to  Spitzer  his  promissory 
note,  describing  it  On  cross  examination  he  says :  ''On 
July  3d,  1889,  Abe  Spitzer  paid  me  $500.37  by  sending 
me  a  foreign  check  either  from  Birmingham  or  Mobile,  I 
don't  remember  which.  I  think  I  deposited  that  check 
in  bank  with  probably  other  amounts."  His  bank  account 
shows  a  deposit  on  that  day  of  $500.  oT.  Spitzer  testifies  : 
"On  July  3d,  1889,  I  loaned  him  $500.37  by  foreign  check, 
I  think.^' 

The  next  item,  Aug.  7,  1889,  $1,000:  Pinkus  testifies : 
"The  next  amount  borrowed  of  Abe  Spitzer  was  $1,000, 
paid  to. me  by  him  in  currency.  This  was  Au^.  7th,  1889, 
and  I  gave  him  my  noce  as  the  firm  of  Isaac  Pinkus  &  Co. 
dated  Aug.  7th,  1889,  payable  one  day  after  date  for  $1000 
tor  this  loan."  On  cross  examination  he  says  :  "Abe  Spitzer 
paid  me  the  $1,000  on  Aug.  7th,  1889,  in*  money.  I  don't 
remember  whether  or  not  I  deposited  .that  amount  in  the 
bank  at  that  time,  but  may  have  done  so.  At  that  time  I 
think  he,  Spitzer,  came  up  here  on  a  visit.  I  don't  know 
whether  or  not  it  was  specially  a  business  visit  to  me,  it  may 
perhaps  have  been  a  visit  of  both  pleasure  and  business 
combined.  I  don't  know,  I  am  not  sure,  but  we  have  had 
correspondence,  and  perhaps  my  sister  also,  and  J.  M. 
Friedman  too  in  reference  to  that  visit"  Spitzer  testifies : 
"On  Aug.  7th,  1889, 1  loaned  him  $1,000  in  cash."  On  cross 
examination,  he  says  :  "I  made  the  payment  of  August  7th, 
1889,  in  cash  in  person.  I  also  brought  it  from  Mobile.  I 
sot  it  from  the  same  source  that  I  got  the  other.  I  took  it 
m  of  course.  I  got  part  of  it  from  the  same  bank  that  I 
got  the  other,  and  I  had  part  of  it  at  home.  I  guess  I  got 
about  $600  of  it  from  the  bank."  His  bank  account  shows 
no  check  for  a  space  of  six  days  prior  to  Aug.  7.  On  July 
30,  he  is  charged  in  his  bank  account  with  $150.53,  and  on 
July  25,  with  $1,000,  and  with  sundry  small  sums  on  up  to 
July  5th,  when  he  is  charged  with  ^500.  Spitzer  testifies 
that  he  had  no  other  bank  account  than  the  First  National 
of  Mobile  and  Friedman's  bank  of  San  Antonio,  Tex.  We 
have  no  information  whatever  as  to  the  state  of  the  account 
in  the  latter  bank. 

This  is  substantiall;^  all  the  evidence  specially  touching 
these  claims.  There  is  much  of  general  history  shedding 
light  upon  the  question  of  their  validity,  which  we  will 
narrate  as  briefly  as  possible.  It  can  not  be  disputed  that 
on  March  3,  1890,  and  during  the  winter  preceding,  Pinkus 
was  largely  insolvent,  his  liabilities,  according  to  his  testi- 
mony,  being  nearly  or  quite  double  the  value  of  his  assetSi 
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and  that  he  well  knew  his  condition ;  and  that  failure  and 
suspension  of  business  in  the  near  future  were  invitable. 
About  Feb'y  1,  1890,  he  boxed  up  and  stored  in  the  private 
warehouse  of  M.  T.  Oartwright  near  by,  goods  amounting 
to  about  $2,400,  according  to  inroice  prices.  On  Sunday 
night  of  March  2d,  following  he  boxed  up  over  |1,000  worth 
more  of  goods  according  to  invoice  price,  and  in  the  fore- 
noon of  the  next  day  stored  them  in  a  private  room  up 
stairs  in  a  house  near  by,  occupied  by  M.  B.  Friedman. 
On  January  25,  1 890,  Pinkus  put  his  mother's  claim  in  shape 
by  executing  to  her  his  note  for  the  money  he  had  borrowed 
of  her  nearly  two  years  before.  On  the  morning  of  March 
3,  Spitzer  appeared  in  Decatur,  arriving  that  morning  at 
about  2  o'clocK.  Appellant,  Herbert  Cartwright,  under  ne- 
gotiations conceived,  carried  on  and  consummated,  as  claim- 
ed, by  him  and  Pinkus,  during  that  forenoon  purchased  and 
became  the  transferee  of  these  claims  of  Hannah  Pinkus, 
Spitzer  and  the  Decatur  bank,  aggregating  about  $6,500,  by 
giving  therefor  his  individual  notes,  except  in  the  case  of 
the  bank,  who  required  and  obtained  the  suretyship  of  ap- 
pellant's father,  M.  T.  Cartwright  Appellant  was  a  young 
man  about  22  years  of  age,  had  never  engaged  in  any  busi- 
ness except  clerkships,  and  had  no  property  which  the 
evidence  shows  was  visible  or  known  to  Spitzer  or  Mrs. 
Pinkus,  although  he  testified  he  owned  certain  interests  in 
real  estate  and  stock  amouting  to  about  $5,000.  Spitzer  and 
Mrs.  Pinkus  made  no  inquiry  of  him  as  to  what  he'wiis 
worth.  On  March  1st  Pinkus  sold  to  said  M.  T.  Cartwright 
the  said  goods,  which  had  been  stored  in  the  latter's  ware- 
house on  Feb'y  1st,  to  pay  an  alleged  indebtedness  of  about 
$1,800.  It  is  claimed  that  these  goods  were  winter  stock 
and  were  stored  in  the  warehouse  to  be  carried  over  to  the 
next  fall  and  winter  trade ;  and  this  claim  is  supported  by 
the  testimony  of  clerks  in  the  store  who  boxed  tne  goods 
and  stored  them  in  the  warehouse.  Moth  preventives  were 
put  amongst  the  goods.  It  happened,  however,  afterwards, 
that  the  value  of  these  goods  was  about  equal  to  M.  T.  Cart- 
wright's  claims  against  Pinkus,  and  were  taken  as  they 
stood  in  the  warehouse  in  full  payment  of  those  claims.  On 
the  morning  of  March  3d,  Pinkus  had  book  accounts  against 
his  customers  amounting  nominally  to  about  $2,200,  which, 
about  ten  o'clock  that  morning,  he  sold  and  assigned  to  J. 
M.  Friedman  to  pay  an  alleged  indebtedness  of  $1,615  due 
the  latter.  According  to  the  testimony  of  Pinkus  these 
accounts  also  happened  to  be  in  value  about  equal  to  Fried- 
man's claims. 
Vol.  xcix. 
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It  appears,  nevertheless,  by  the  very  positive  and  ex- 
plicit testimony  of  M.  T.  Cartwright  wd  Pinkus  that  th^ 
debt  for  which  the  goods  were  sold  to  the  former 
was  just,  due  and  owing  for  house  rent  and  borrowed  money,. 
and  that  the  goods  were  not  worth  exceeding  the  amount  of 
the  debt;  and  the  claim  of  Friedman,  for  which  the  bocdc  ac- 
counts were  sold,  is  supported  by  the  positive  testimony  of 
Pinkus,  Friedman  himself  not  being  examined;  and  there  is 
nothing  to  refute  thifi  testimony,  except  whatever  circum- 
stances of  flospieion  arise  out  of  the  general  history  of  the 
«a«e.  It  is  not  shown  that  appellant,  Herbert  Cartwright, 
had  any  knowledge  of,  or  connection  with,  the  transfer  to 
Friedman.  His  testimony  is  positive  that  he  knew  nothing 
about  it  The  case  shows  that  Pinkus  participated  with 
appellant  in  the  negotiations  and  efforts  of  tne  latter  to  buy  up 
the  claims  on  which  the  attachment  was,  in  part,  founded ; 
that,  by  arrangement  between  them,  he  went  to  the  house  to 
consult  his  mother  about  the  transfer  of  her  claim,  while  ap- 
pellant went  to  negotiate  with  Spitzer  and  the  bank,  and, 
after  stating  to  her  the  facts  and  circumstances  which  we 
will  presently  relate,  advised  her,  that  if  Cartwright  made 
her  a  reasonable  offer,  to  let  him  have  the  claim.  We  are 
thus  confronted  with  suspicions  which  certainly  demand  ex- 
planation. It  is  just  that  we  set  out  somewhat  in  detail  the 
explanation  ^iven  by  appellant  which  is  substantially  sup- 
ported by  Pinkus.  It  is  about  as  follows :  On  Saturday 
nighty  March  1st,  his  father  asked  him  how  much  Pinkus 
was  owing  him,  and  stated  that  he  had  made  a  settlement 
with  him  that  day  for  the  amount  he  was  owing  him,  and  had 
had  some  trouble  in  collecting  his  money,  having  to  take 

foods  in  settlement,  and  that  he,  Herbert,  had  better  see 
^inkus  as  soon  as  possible  and  try  to  collect  what  was  owing 
him ;  that  he  believed  Pinkus  was  pressed ;  that  it  was  un- 
usual for  a  merchant  carrying  a  large  stock  to  sell  goods  to 
pay  his  debts  that  way ;  that  he,  Pinkus,  had  sold  him  these 
goods  at  less  than  cost  It  was  agreed  between  them  that 
it  would  be  best  to  see  Pinkus  the  following  Monday  morn- 
ing. On  that  morning  appellant  went  do  the  store  early  and 
there  found  several  boxes  of  goods  boxed  up,  some  of  the 
goods  lying  on  the  floor  between  the  counters  and  some  in 
the  aisle  behind  the  counters  where  the  clerks  walk ;  he  then 
asked  Mr.  Gray,  one  of  the  clerks,  what  those  goods  were 
doing  packed  up,  who  had  packed  them  and  when ;  and  Gray 
replied  Pinkus  had  packed  them  on  Sunday  night,  and  had 
told  him  it  was  a  bill  of  goods  to  be  shipped  early  Monday 
morning.     When  Pinkus  reached  the  store  appellant  re- 
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quested  a  settlement  of  him,  and  he  replied  that  he  had  not 
expected  to  be  called  on  for  a  settlement  until  later  in  the 
season  and  asked  why  it  was  requested.  Appellant  told 
him  he  did  not  wish  to  have  out  so  much  money  unsecared. 
Pinkus  urged  appellant  to  wait  until  fall  telling  him  he  did 
not  need  the  money,  and  appellant  replied  that  he  did  need 
it  and  needed  it  badly,  and  must  have  it.  Pinkus  then  said 
the  bank  was  not  open,  but  that  sometime  during  the  day, 
during  banking  hours,  he  would  try  to  make  arrangements 
to  borrow  enough  money  to  pay  all  or  nearly  all  of  the  debt 
Appellant  asked  him  to  give  him  a  check  and  he  would  hold  it 
up  until  any  time  during  banking  hours  to  allow  him  to 
make  arrangements,  just  so  he  made  them  that  day.  He  re- 
fused to  give  the  check.  Appellant  then  went  to  see  his 
father  and  told  him  what  haa  occurred,  and  about  the  boxes 
of  goods,  and  he  advised  that  appellant  go  and  see  if  Pinkus 
would  not  sell  him  enough  goods  to  settle  the  debt,  and 
advised  attachment  if  he  would  not  do  it.  He  then  went  to 
Pinkus  and  requested  him  to  sell  him  goods  enough  to  pay 
the  debt,  the  same  as  he  had  done  his  father.  This  PinKos 
refused  to  do,  saying  the  goods  he  had  sold  the  father  bad 
been  stored  away  in  the  father's  warehouse  for  some  time, 
and  he  would  not  have  needed  them  until  the  next  season, 
but  if  he  was  to  sell  $3,000  worth  of  goods  out  of  his  stock 
it  would  cripple  him  so  he  could  not  pull  through  the  sea- 
son. Appellant  told  him  if  he  would  not  do  it,  he  would  be 
compellea  to  attach  him.  Pinkus  asked  him  what  he  had 
done  to  be  attached  for  and  threatened  appellant  with  a  suit 
for  damages  if  he  did  attach,  in  reply  to  which  appellant 
asked  what  the  ^oods  were  doing  packed  up  in  the  store, 
and  when   had  they  been  packed  ?     He  replied   they  were 

Sacked  on  Sunday  night,  only  to  make  room  for  some  goods 
e  expected  to  receive  soon.  Appellant  told  him  he  thought 
he  knew  enough  to  warrant  attacnment.  Pinkus  then  began 
to  beg  him  not  to  attach,  saying  that  he  could  possibly  bor- 
row a  thousand  dollars  and  pay  that,  and  if  appellant  would 
wait  60  days  he  thought  he  could  pay  the  balance.  Ap- 
pellant declined  to  wait  and  Pinkus  continued  to  beg  him 
not  to  attach,  saying  it  would  ruin  his  business  and  finan- 
cial reputation.  Appellant  still  declininjr,  Pinkus  said  he 
owed  the  bank  in  Decatur  a  sum  of  money,  and  his  mother 
and  also  Abe  Spitzer;  that  the  bank  had  been  kind  in  ad- 
vancing him  money ;  that  Spitzer  had  been  a  close  friend  of 
the  family,  and  had  loaned  nim  money  on  several  occasions, 
and  he  felt  honor  bound  to  pay  him,  and  that  his  mother 
had  loaned  him  money  long  beiore  to  begin  business  on— 
Vol.  xcix. 
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money  she  had  received  for  insurance  on  his  father's  life — 
and  ii  he  should  be  attached  it  would  leave  her  penniless. 
A{)pellant  then,  asked  what  the  claims  amounted  to,  and  how 
evidenced,  and  what  his  stock  of  goods  would  amount  to.  He 
gave  the  amount  of  the  claims  and  how  evidenced,  substantially 
as  they  have  been  hereinbefore  described,  and  said  the  stock 
amounted  to  between  $14,000  and  $15,000.  Appellant  then 
asked  if  he  supposed  these  parties  would  sell  tneir  claims, 
saying,  if  they  would,  he  would  buy  them  and  attach  for  the 
whole,  and  he  replied  he  did  not  know  whether  they  would 
or  not  Appellant  then  told  him  if  he  would  see  his  mother, 
he,  appellant,  would  see  Spitzer  and  the  bank,  and  if  he 
could  make  satisfactory  arrangements  with  them  he  would 
buy  their  claims.  Pinkus  said  he  wanted  his  goods  to  go  as 
far  towards  paying  his  debts  as  possible,  and  appellant  told 
him  he  did  not  believe  the  stock  at  forced  sale  would  bring 
an  amount  more  than  sufficient  to  pay  the  claims  mentioned 
and  his  own.  Pinkus  then  said  he  would  see  his  mother  and 
tell  her  of  his  situation  and  his  inability  to  pay  her  and  that 
she  might  do  as  she  pleased  in  the  matter.  Appellant  went  to 
see  Spitzer  and  the  bank,  and  procured  their  claims.  Pinkus 
went  to  spe  his  mother  and  told  her  Cartwright  persisted  in 
his  purpose  to  attach,  and  that  she  would  get  nothing,  and 
advised  that  if  he  made  her  a  good  offer  to  accept  it.  After- 
wards Cartwright  went  to  see  ner,  and  procured  her  claim. 
He  then  attached,  procuring  his  father  and  M.  B.  Friedman 
as  sureties  on  the  attachment  bond. 

It  has  not  been  practicable  to  set  out,  in  this  opinion,  all 
the  facts  of  this  case  in  detail.  We  have  endeavored  to  give 
the  leading  and  salient  facts,  which  it  seems  to  us,  ought  to 
control  the  decision  of  the  cause.  Upon  due  discussion  and 
consideration  of  all  the  evidence,  as  we  have  been  able  to 
get  it  from  the  record,  a  majority  of  the  court  have  reached 
the  conclusion,  that  the  several  debts  claimed  by  appellant 
are  satisfactorily  established,  and  that  no  just  cause  exists 
for  setting  aside  the  attachment  We  will  not  further  en- 
large this  opinion  by  stating  the  reasons  which  entered  into 
that  discussion.  We  simply  state  the  facts  and  the  conclu- 
sion upon  them.  The  decree  of  the  City  Court  is  reversed, 
and  a  decree  will  be  here  entered  dismissing  the  bill. 

Beversed  and  rendered. 

STONE,  C.  J.,  dissenting.— Ahout  the  jrear  1887  Isaac 
Pinkus  commenced  business  as  a  merchant  in  Decatur,  Ala- 
bama. He  dealt  in  dry  goods,  clothing,  shoes,  and,  proba- 
bly, other  lines  of  trade.     In  1889,  and,  until  March  3, 1890, 
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he  occupied  a  storehouse  which  was  the  property  of  M.  T. 
Cartwright,  father  of  Herbert  Cartwright  the  latter, 
Herbert  Cartwright,  was  born  in  September,  1868,  and  in 
January,  1889,  he  went  into  the  service  of  L  Pinkus  as  a 
salesman  in  his  store,  at  an  agreed  salary  of  one  hundred 
dollars  per  month.  He  had  been  employed  in  Huntsville  a 
part  of  the  year  1888  at  fifty  dollars  per  month.  He  con- 
tinued in  the  service  of  Pinkus  until  the  goods  of  the  latter 
were  attached,  to  be  shown  further  on.  Wh«n  Isaac  Pinkus's 
stock  of  merchandise  was  attached — March  3,  1890— Herbert 
Cartwright  was  twenty-one  years  and  six  months  old. 

I  will  now  proceed  to  state  the  case  presented,  by  tbis 
record,  as  claimed  to  be  shown  by  the  testimony  most  favor- 
able to  Herbert  Cartwright : 

In  1887  Herbert  Cartwright  was,  or  had  been  relieved  of 
the  disabilities  of  minority.  His  father  had  been  his  guar- 
dian, and  then  paid  over  to  him  a  fraction  over  twenty-three 
hundred  dollar^,  in  money.  This  money  he  kept  unemployed 
until  May,  1889,  when  he  lent  it  to  Pinkus.  On  March  3, 
1890,  this  lent  money  demand  had  become  $2,500,  and 
Pinkus  owed  Herbert  on  his  salary  a  fraction  over  $400. 
Total,  $2,900.  Pinkus  had  also  become  indebted  to  M.  T. 
Cartwright,  father  of  Herbert,  in  about  $1,800.  In  this  was 
included  unpaid  rent  for  the  storehouse. 

In  February,  1890,  Pinkus  boxed  up  a  part  of  his  winter 
stock  which  was  becoming  unseasonable,  and  stored  it  in 
the  warehouse  of  M.  T.  Cartwright  There  was  no  conceal- 
ment about  this,  and  Herbert  Cartwright  had  knowledge  of 
it.  These  goods  invoiced,  at  cost  prices,  about  $2,400.  On 
March  1,  1890,  Pinkus  sold  this  lot  of  goods  to  M.  T.  Carfc- 
Wright  at  75  cents  on  the  dollar  of  their  cost  price.  This  in 
payment  of  the  rent  of  the  storehouse,  which  ne  owed  him, 
and  in  payment  of  other  debts — the  whole  amounting  to 
$1,800.  Herbert  Cartwright  knew  of  this  sale,  made  as  it 
was  to  his  father. 

Batween  the  Saturday,  when  this  sale  was  made  toM.  T. 
Cartwright,  and  the  following  Monday,  March  3,  1890,  the 
Cartwrights — father  and  son — had  a  conference  in  reference 
to  the  Tatter's  claim  on  Pinkus.  When  Herbert  reached 
the  store  Monday  morning,  he  found  some  of  the  goods 
boxed  up,  and  the  boxes  still  in  the  store.  Inquiring  about 
this,  he  was  informed  by  Pinkus  that  the  object  was  to  make 
room  for  other  goods  expected  to  arrive.  It  is  not  shown 
that  the  said  Herbert  had  discovered  that  any  goods  had 
been  carried  out  of  the  store,  but  the  inference  is  that  he 
had  not.  Herbert  demanded  that  the  $2,900  due  him  be 
paid,  and,  if  not  paid,  threatened  to  attach.     Pinkus  im- 
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plored  him  not  to  attach,  as  it  would  break  up  his  credit 
and  business.  He  informed  him,  too,  that  ne,  Pinkus, 
owed  his  own  mother  some  $2  200  or  $2,300,  for  bor- 
rowed money ;  owed  Spitzer,  Pinkus's  prospective  brother- 
in-law,  about  $2,700,  and  that  he  owed  the  First  National 
Bank  of  Decatur  fourteen  hundred  dollars ;  all  of  which  he 
desired  to  i)ay.  Herbert  Oartwright  thereupon  inquired 
of  him  if  his  mother,  Mrs.  Pinkus,  and  Spitzer,  his  friend 
and  prospective  brother-in-law,  would  sell  their  claims? 
Pinkus  could  not  answer;  but  soon  after,  Oartwright  was 
brought  in  contact  with  them,  obviously  through  the  inter- 
vention of  Isaac  Pinkus,  and  readilv  ejected  a  purchase  of 
the  two  claims,  giving  to  each  of  ttem  his  unsecured  note 
due  at  twelve  months  for  the  amount  claimed  to  be  severally 
due  them.  He  also  gave  his  note  to  the  bank  for  the 
amount  due  to  it,  $1,4(W,  but  was  required  to  give  his  father 
as  surety  on  this  debt,  to  be  paid  in  four  months. 

Having  thus  secured  these  several  claims,  aggregating 
with  his  own  demand  $9,500,  he  sued  out  an  attachment 
against  Pinkus,  and  by  12:30  P.  M.  o'clock  on  Monday,  March 
3,  had  it  levied  on  the  entire  stock  of  goods  in  the  store, 
which,  at  cost  prices,  invoiced  at  about  $12,000  to  $14,000. 
The  particular  grounds  of  the  attachment  was  that  he  had 
effects  liable  to  the  satisfaction  of  his  debts  which  he  frau- 
dulently withheld. 

The  testimony  of  the  two  Oartwrights,  father  and  son, 
proves  this  cash  fund  of  twenty-three  hundred  dollars  as 
belonging  to  Herbert,  the  younger.  This  is  claimed  to  be 
the  money  loaned  to  Pinkus.  Herbert  testified  that  in 
March,  1890,  he  owned  other  property  valued  at  $1,900,  but 
none  of  it  was  money  assets,  or  shown  to  have  been  suscep- 
tible of  conversion  into  money. 

Oartwright,  the  father,  testified  that  in  March,  1890,  his 

Eroperty  was  worth  twenty-five  or  thirty  thousand  dollars, 
►f  this,  some  seventeen  thousand  or  more  was  in  city  real 
estate  in  Decatur.  It  is  not  shown  what  moneys,  or  money 
secureties  he  held.  This  was  the  financial  condition  of  the 
Oartwrights,  father  and  son,  as  testified  to  by  themselves. 
Pinkus  is  not  shown  to  have  owned  any  property  save  his 
merchandise,  and  unpaid  dues  for  merchandise  sold.  He 
owed,  in  addition  to  the  debts  of  which  Herbert  Oartwright 
claimed  to  have  become  the  owner,  some  fourteen  or  fifteen 
thousand  dollars,  as  the  testimony  tends  to  show. 

One  Friedman,  a  liquor  dealer,  or  saloon  keeper,  had  his 
place  of  business  near  to  Pinkus.  Pinkus,  as  the  testimony 
tends  to  show,   owed  him   about  $1,600.     Shortly  before 
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Cartwright's  attachment  was  sued  out  against  Pinkus,  he, 
Pinkus  sold,  and  transferred  the  notes  and  book  acconnts 
due  him,  amounting  to  about  $2,100,  in  payment  of  said  in- 
debtedness, Friedman  agreeing  that  it  he  realized  from 
the  claims  more  than  was  due  him,  he  would  pay  the  excess 
to  him,  Pinkus.  During  the  night  of  March  1st  or  2d,  1890, 
Pinkus  took  out  of  his  store  merchandise,  consisting  of 
shoes,  of  the  invoice-cost  value  of  about  $1,400  or  $1,500, 
and  secreted  them  in  the  upper  room  of  Friedman's  saloon. 
The  fact  of  this  withdrawal  and  secretion,  however,  was  not 
known  to  Herbert  Cartwright,  as  he  testifies,  until  after  his 
attachment  was  levied.  Still,  Friedman  became  and  was 
one  of  the  sureties  on  the  attachment  bond  of  Herbert  Cart- 
w^right,  when  he  attached  the  goods  of  Pinkus  March  3, 
1890. 

At  the  time  Pinkus's  store  was  broken  up  by  Cartwright's 
attachment,  Henry  Clajbum  was  the  porter  in  the  store. 
He  was  made  a  witness  by  Herbert  Cartwright  in  this  suit 
In  his  cross  examination  he  gave  this  testimony  :  ''I  was 
usually  about  the  store  all  day.  The  reason  that  I  was  not 
about  the  store  that  day,  because  it  was  late  when  I  got 
there,  and  he  told  me  to  go  to  my  breakfast ;  and  when  I 
went  to  breakfast,  his  mother  told  me  they  would  not  need 
me  at  the  store  that  day.  When  Mr.  Pinkus  told  me  to  fp 
to  my  breakfast,  I  don't  know  whether  he  had  been  to  his 
breakfast  or  not.  I  can't  tell  what  was  the  usual  time  they 
had  breakfast.  When  I  first  went  to  the  store  that  morning 
I  saw  no  one  but  him,  Mr.  Pinkus."  There  were  no  objec- 
tions or  exceptions  to  this  testimony,  although  if  objected 
to,  the  legality  of  what  Mrs.  Hannah  Pinkus  said  to  the 
witness  is  not  perceived. 

It  is  manifest  the  witness  was  speaking  of  what  took  place 
on  March  3,  1890,  the  day  on  which  the  Cartwright  attach- 
ment was  sued  out  and  levied.  And  when  he  was  told  by 
Pinkus  to  go  to  his  breakfast,  only  Pinkus  was  there.  Con- 
sidered in  connection  with  the  other  testimony,  the  conclu- 
sion is  rational,  if  not  positive,  that  this  took  place  before 
Herbert  Cartwright  reached  the  store  that  morning,  and 
consequently  before  he  demanded  his  money  from  Pmkus, 
and  threatened  to  attach  him,  as  he  testifies  he  did.  If  so, 
is  not  this  a  circumstance — a  pregnant  circumstance — tend- 
ing to  show  that  the  attachment  was  determined  on  before 
Herbert  reached  the  store  that  morning,  and  that  Herbert 
and  Pinkus  so  understood  it  ?  Else,  why  hurry  off  the  por- 
ter to  breakfast,  and  why  should,  or  could  he  be  told  his 
services  would  not  be  wanted  at  the  store  that  day?  Does 
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this  not  show  a  common  understanding's  common  purpose? 
And,  in  this  connection,  may  we  not  inquire  how  it  hap- 
pened that  Spitzer,  whose  business  habitation  was  Mobife, 
arrived  in  Decatur  that  morning? 

In  giving  his  testimony  in  this  case,  Herbert  Cartwright 
was  interrogated  as  to  his  motive  in  purchasing  the  claims 
from  the  bank,  from  Mrs.  Pinkus,  the  mother  of  L  Pinkus, 
and  from  Spitzer  ?  His  answer  was :  "By  purchasing  an 
amount  of  claims  equal  to  what  I  thought  the  stock  of  Pin- 
kus &  Go.  would  bring  under  an  attachment  sale,  which 
amount  I  knew  would  oe  less  than  the  actual  cost  of  said 
^oods,  and  therein  I  thought  would  be  a  ^ood  opportunity 
for  speculation.  •  '  My  object  in  buying  the  claims  of 
Mrs.  Hannah  Pinkus,  Abe  Spitzer  and  the  First  National 
Bank  of   Decatur  was  to  get  possession  of  the  stock  of 

foods  of  L  Pinkus  &  Co.,  as  I  had  an  idea  of  going  into 
usiness  for  myself.  I  believed  this  was  a  good  opportunity, 
and  thought  that  I  could  make  a  thousand  or  so 
dollars  by  buying  this  stock  under  an  attachment  sale." 

M.  T.  Cartwright,  father  of  Herbert,  j^ives  substantially 
the  same  reason  the  son  gave,  for  buying  the  additional 
claims  against  Pinkus.  And  Spitzer  testified  that  while 
Herbert  Cartwright  was  negotiating  for  the  purchase  of  his 
claim,  in  reply  to  the  inquiry  why  he  wished  to  purchase, 
he  replied,  "He  wanted  to  buy  up  as  many  claims  against 
Pinkus  as  possible,  so  that  when  his  stock  of  goods  was 
sold  under  attachment,  he  could  buy  at  reduced  prices." 

Is  it  not  extraordinary,  if  Herbert  Cartwright  and  Pinkus 
were  dealing  with  each  other  at  arm's  length,  as  a  creditor 
exacting  payment,  and  a  debtor  imploring  forbearance,  that 
this  statement  should  have  been  made  by  Herbert  Cart- 
wright to  Spitzer  ? 

When  the  goods  were  sold  under  the  order  of  court,  Her- 
bert Cartwright  became  the  Durchaser  of  the  stock  of  goods, 
sold  in  gross,  at  40  per  cent  aiscount  from  their  original  cost 
prices.  In  other  words,  he  paid  sixty  cents  on  the  dollar  of 
the  sum  Pinkus  had  paid  or  promised  the  wholesale  mer- 
chants for  them.  They  cost  Herbert  something  over  $8,000, 
as  I  understand  the  testimony ;  but  the  goo(£  which  had 
been  previously  purchased  by  M.  T.  Cartwright  appear  to 
have  been  included  in  this  sale.  Herbert  Cartwright,  the 
purchaser,  paid  the  purchase  price,  which  has  ever  since  re- 
mained in  tne  court,  subject  to  the  final  disposition  of  this 
cause.  If  I  am  mistaken  in  the  amount  thus  paid  into  the 
registry  of  the  court  in  the  purchase  of  the  goods,  there  can 
be  no  question  that  the  sum,  independent  of  the  proceeds  of 
41 
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the  goods  claimed  to  have  been  purchased  from  Pinkns  by 
M.  T.  Cartwright,  exceeded  materially  the  sum  of  six  thous- 
and dollars.  This  large  sum,  according  to  the  contention 
of  appellant,  was  paid  into  court  by  him,  when  he  pur- 
chasea  the  goods,  and  has  lain  there  ever  since.  In  addi- 
tion, he  shows,  by  his  own  testimony,  that  he  paid  the 
$1,400  to  the  First  National  Bank  when  it  matured,  and  in 
September,  1890,  settled  with  Mrs.  Pinkus,  the  mother,  pay- 
ing her  then  $2,000,  the  residue  being  remitted,  in  consider- 
ation of  payment  before  maturity.  He  also  paid  Spitzer 
$500  on  his  claim.  These  sums  added  together  make  a  gross 
sum  of  ten  to  twelve  thousand  dollars  paid  out  by  Herbert 
Cartwright,  and  of  the  use  of  which  he  has  been  entirely 
deprived  during  all  these  years,  while  it  is  not  shown  that 
he  has  had  any  profitable  or  available  use  of  his  own  means. 
His  original  claim  of  $2,900  against  Pinkus  has  been  locked 
up  in  the  litigation,  and  it  is  thus  shown  that  he  has  had  no 
use  or  control  of  it.  From  what  source  has  he  been  able  to 
meet  these  heavy  drafts?  True,  he  testifies  that  he  bor- 
rowed the  most  of  the  money  with  which  he  paid  for  the 
goods  which  are  the  subject  of  contention  in  this  suit;  but 
borrowed  money  debts,  like  other  debts,  will  mature,  and, 
as  a  rule,  must  be  provided  for. 

We  think  it  clear  that  the  debt,  $1,400,  to  the  First  Na- 
tional Bank,  is  sufficiently  proved  to  be  bonafde.  The  proof 
is  also  satisfactory  that  Pinkus  had  owed  his  mother  about 
the  sum  claimed  to  have  been  due  her.  She  had  to  be  sud- 
ported,  however,  and  the  conjecture  would  be  reasonable 
that  she  had  found  it  necessary  to  draw  somewhat  on  that 
fund.  But  I  do  not  make  this  a  special  ground  for  an  opin- 
ion. I  do,  however,  invite  special  attention  to  the  claim  of 
Spitzer.  The  proof  of  the  bona  fides  of  that  debt  is  far  from 
satisfactory ;  and  the  fact  that  he  had  not,  when  his  testi- 
mony was  taken,  collected  exceeding  $500  of  the  $2,700  he 
claims  to  have  sold  to  Herbert  Cartwright,  is  itself  a  suspi- 
cious circumstance.  He  owed  no  courtesy,  or  forbearance, 
to  Herbert,  if,  as  contended  for,  he  simply  sold  his  claim, 
as  a  means  of  saving  it  from  loss ;  selling  it,  as  he  did,  to 
the  man  who  was  taking  steps  to  bring  Pinkus,  his  friend 
and  prospective  brother-in-law,  to  bankruptcy  and  ruin. 

Let  us  consider  another  Question,  as  shown  in  the  testi- 
mony in  this  record.  Herbert  Cartwright,  in  purchasing 
other  claims  against  Pinkus,  assumed  the  burden  and  risk 
of  proving  those  claims  to  be  just  This,  on  the  plain  prin- 
ciple that  dealing  with  a  debtor  in  failing  circumstances — 
known  to  be  in  failing  circumstances — the  law  permitted 
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him  to  use  all  lawfnl  means  to  secure  the  collection  of  his 
own  claim,  even  though  in  doing  so  he  deprived  all  other 
creditors  of  the  means  of  collecting  their  demands.  But  his 
authority  extended  no  farther.  He  must  simply  collect  his 
own  claim,  depriving  the  other  creditors  of  no  greater  amount 
of  the  assets  of  their  common  debtor,  than  was  reasonably 
necessary  for  such  purpose.  He  must  not  secure  any  ben- 
efit to  the  debtor,  and  must  not  secure  to  himself  anjr  thing 
in  excess  of  the  sum  due  him.  If  he  go  beyond  this  per- 
missible boundary  he  perpetrates  a  fraud.  And  we  may 
take  another  step.  The  facts  of  this  case  are  so  extraordi- 
nary— so  entirely  without  the  routine  of  ordinary  business 
transactions — that  fuller  and  more  satisfactory  proof  is  re- 
quired to  uphold  such  transaction. — Borland  v.  MayOy  8  Ala. 
104;  Lehman  v.  Kelly ^  68  Ala.  i92;  Lipscomb  v,  McClellwi, 
72  Ala.  151;  Barnard  v,  Davis,  54  Ala.  565;  Hvhbard  v. 
AUen,  59  Ala.  283;  Hamilton  v.  Blacktoell,  60  Ala.  545;  Ear- 
reU  V.  Mitchell,  61  Ala.  270;  Thomas  v.  Bembert,  63  Ala.  561; 
Donegan  v,  Davis,  66  Ala.  362 ;  Triton  v.  Floumoy,  80  Ala. 
821;  Gordon  v.  Mclhvain,  82  Ala.  247;  Shelley  v.  Tardy,  84 
Ala.  327;  Lehman  v,  Greenhut,  88  Ala.  478;  Garttoright  v. 
Bamberger,  90  Ala.  405;  8  So.  Bep.  264 

I  trust  I  will  be  pardoned  for  grouping  what  appear  to  me 
to  be  the  uncontroverted,  salient  facts  of  this  case.  A  young 
man,  just  six  months  past  the  period  of  his  majority,  is  the 
owner  of  $2,900 — no  more — of  available  assets.  H!e  claims 
to  own  other  property  worth  something  less  than  two  thous- 
and dollars ;  but  he  furnishes  neither  proof  nor  presump- 
tion that  his  other  property  is  in  such  snape  as  to  be  avail- 
able for  commercial  purposes.  His  $2,900  is  not  in  his  pos- 
session, but  is  due  to  him  from  his  employer,  who  is  a  mer- 
chant, engaged  in  trade.  Becoming  alarmed  for  the  safety 
of  this  sum  of  $2,900  due  from  his  employer,  on  Monday, 
March  3, 1890,  after  breakfast  time  on  that  day,  as  I  think  the 
circumstances  show,  he  approaches  his  employer  with  a  view 
of  collecting  or  securing  his  claim.  Is  informed  by  Pinkus, 
the  debtor,  that  the  latter  owes  his  own  mother  twentv-two 
or  twenty-three  hundred  dollars,  and  to  Spitzer,  his  iriend 
and  prospective  brother-in-law,  twenty-seven  hundred  dol- 
lars, which  he  desires  to  pay.  Also,  that  he  owes  the  bank 
fourteen  hundred  dollars,  which  he  wishes  to  paj  also.  That 
through  Pinkus,  as  mediator,  he  procures  himself  to  be 
brought  into  communication^ with  the  mother  and  future 
brother-in-law  of  the  latter,  and  purchases  their  claims,  ap- 
parently without  evidence  of  their  bona  fides,  for  their  face 
value,  promised  to  be  paid  without  condition  at  the  end  of 
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twelve  months ;  that  these  claims  are  readily  sold  to  him, 
Herbert  Cartwright,  with  knowledge  that  the  latter's  object 
in  making  the  purchase  was  to  make  them  the  foundation 
for  an  attachment  against  Pinkus,  the  son  of  the  one  and 
the  friend  of  the  other,  by  which  the  latter's  goods  were  to 
be  seized  and  sold  at  a  sacrifice,  and  his  business  broken  up; 
that,  with  the  same  end  in  view,  he,  Herbert  Cartwright, 
purchased,  at  its  face  value,  the  claim  of  fourteen  hundred 
dollars  due  from  Pinkus  to  the  bank,  and  secured  its  uncon- 
ditional payment  to  the  bank  in  four  months.  That,  secur- 
ing the  control  of  these  claims,  he,  Herbert  Cartwright,  sued 
out  an  attachment,  charging  fraud  against  Pinkus,  and  had 
his  entire  stock  of  merchandise  seized  thereunder.  And,  ac- 
cording to  the  testimony  of  Herbert  Cartwright  and  his  wit- 
nesses, all  this  was  conceived,  determined  upon  and  ex- 
ecuted within  little,  if  any,  more  than  four  hours. 

There  are  other  strange  features  of  this  transaction  which 
should  not  be  overlooked.  Friedman  is  shown  to  have  been 
the  friend  of  Pinkus.  He  permitted  the  latter  to  secrete 
some  of  his  goods  in  his,  Friedman's  business  house.  Yet, 
he  became  one  of  the  sureties  of  Herbert  Cartwright  on  his 
bond  for  the  attachment,  under  which  the  goods  of  Pinkus 
were  seized.  Was  not  this  a  strange  spectacle?  Mother 
and  prospective  brother-in-law  agreeing  at  once  to  sell,  and 
actually  selling,  without  delay  or  reflection,  as  it  would 
seem,  claims  against  the  son  and  future  brother-in-law 
amounting  to  $5,000,  with  the  knowledge  that  an  attachment 
was  to  be  immediately  issued  for  their  collection,  whereby 
the  son  and  brother-in-law  would  be  broken  up ;  and  the 
trusted,  if  not  the  best  friend  of  the  latter  contributing  to 
the  result,  by  becoming  surety  on  the  attachment  bond. 
Were  not  these  extraordinary  attendants  of  an  attachment 
for  the  enforcement  of  a  debt?  and  all  ,the  more  extraordi- 
nary, when  it  is  clearly  proven  that  the  debtor  himself  aided 
in  having  the  transfer  of  the  claims  made,  which  led  to  the 
attachment.? 

Another  circumstance  should  be  noted.  The  notes,  $1,40  \ 
which  Herbert  Cartwright  purchased  from  the  bank,  were 
what  are  known  as  waive  notes.  They  expressed  on  their 
face  that  the  debtor  waived  his  exemptions  as  to  personalty. 
The  personal  exemption  under  our  statute  is  one  thousand 
dollars  in  value,  and  a  waiver,  thus  expressed,  operates  as  a 
bar  to  such  exemption,  so  far  as  the  debt  is  concerned  Yet, 
although  this  litigation  has  been  pending  for  more  than 
three  years,  and  although  the  goods  attached  did  not  sell 
for  enough  to  pay  what  is  claimed  by  Herbert  Cartwright  to 
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be  due  bim,  he  has  taken  no  step  to  bar  or  cut  off  Pinkus's 
exemptions  of  personal  property. 

Nor  must  another  important  inquiry  be  overlooked.  As  I 
have  shown,  Herbert  Cartwright's  available  effects — $2,900 — 
were  locked  up  in  this  litigation.  So  has  the  money  for 
which  the  goods  were  sold  under  the  attachment  been  kept 
in  the  registry  of  the  court.  The  money  paid  to  the  bank, 
to  Mrs.  Pinkus  and  to  Spitzer  was  $3,900.  In  the  purchase 
of  the  goods,  as  the  record  shows,  Herbert  Cartwright  had 
to  pay  an  additional  six  or  eight  thousand  dollars.  Of  none 
of  this  has  he  since  had  the  use.  In  what  way  has  he  been 
able  to  command  and  control  this  large  sum  of  money  ?  The 
record  does  not  satisfactorily  inform  us.  It  is  manifest  that 
the  proof  falls  far  short  of  showing  that  the  father  did  or 
could  supply  the  requisite  funds. 

I  have  grouped  these  facts  because  they  show  how  utter- 
ly improbable  it  is  that  this  was  a  simple,  bona  fide  attempt 
hy^  bona  fide  creditor  to  collect  a  debt  due  him.  They 
tend  very  strongly  to  show  : 

First,  that  there  was  collusion ;  and  this  generates  a 
strong  suspicion  that  Pinkus  was  to  be  benefitted  by  the 
collection  of  the  alleged  debts  to  his  mother  and  to  Spitzer. 

Second,  that  by  these  extraordinajy  proceedings,  Herbert 
Cartwright  attempted  to  collect,  not  alone  the  debt  alleged 
to  be  due  him,  but  a  large  profit  beyond  that,  which  must 
necessarily  be  at  the  expense  of  other  creditors. 

Third,  that  this  transaction  is  surrounded  by  so  much 
that  is  unusual — so  much  that  is  suspicious — that  it  should 
require  a  strong,  clear  showing — much  more  convincing 
than  is  found  in  this  record — to  uphold  it  against  the 
assault  of  creditors. 

The  City  Court,  after  what  appears  to  have  been  a  very 
careful  consideration  of  the  testimony,  employed  the  follow- 
ing language,  which  I  consider  eminently  just  and  proper: 

''The  complainants,  having  assailed  the  attachment  for 
fraud  and  having  shown  to  the  satisfaction  of  the  court  that 
it  was  sued  out  in  collusion  with  Isaac  Pinkus  &  Co.,  and 
having  proven  the  existence  of  their  debt  against  said  Isaac 
Pinkus  &  Co.,  at  the  time  of  the  attachment,  the  oniis  is  on 
defendant  Herbert  Cartwright  to  establish  the  bona  fides  of 
the  several  debts  which  constitute  the  consideration  of  his 
attachment ;  and  complainants  having  further  alleged  and 
shown  to  the  court's  satisfaction  that  said  defendant  was 
the  chief  clerk  of  said  Isaac  Pinkus  &  Co.,  and  as  such  en- 
trusted with  the  general  supervision  of  the  business,  es- 
pecially in  the  absence  of  Isaac  Pinkus,  and  a  large  part  of 
hift  alleged  debt  having  been  purchased  from  the  mother 
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and  contemplated  brother-in-law  of  said  Isaac  Pinkius, 
exciting  just  suspicion  of  the  fairness  of  the  transaction,  he 
is  required  by  the  law  to  produce  clearer  and  more  convincing 
proof  of  the  ^ood  faith  of  the  transaction  and  of  the  ade- 
quate and  valuable  consideration,  than  if  this  relationship 
did  not  exist  All  the  facts  and  circumstances  taken  togeth- 
er show  a  collusive  attachment  and  a  conspiracy  to  defraud 
the  creditors  of  Isaac  Pinkus  &  Company.  A  collusive  at- 
tachment sued  out  for  fraudulent  purposes  stands  upon  the 
same  footing  as  a  fraudulent  conveyance,  and  the  defendant's 
measure  of  proof  must  come  up  to  the  standard  the  law  re- 
quires in  such  cases. 

''The  court  has  given  this  case  much  careful  and  patient 
study ,  and,  considering  all  the  legal  evidence  submitted, 
the  court  is  forced  to  the  final  conclusion  that  the  attach- 
ment, which  is  here  sought  to  be  set  aside,  was  the  result 
or  outgrowth  of  the  unlawful  combination  charged  in  the 
bill ;  that  there  was  no  real  ground  for  an  attachment  as  be- 
tween Herbert  Cartwright  and  Isaac  Pinkus ;  and  that  Isaac 
Pinkus  knew  of  and  connived  at  the  attachment ;  and  that  it 
was  sued  out  with  the  intent  to  use  it  to  affect  and  prejudice 
the  pre-existing  rights  of  the  bona  fide  creditors  of  said 
Isaac  Pinkus  &  Company ;  that  the  bonafid^a  of  none  of  the 
claims  going  to  make  up  the  total  debt  of  Herbert  Cart- 
wright,  upon  which  the  attachment  was  based,  (except  that 
of  First  National  Bank)  has  been  shown  by  the  measure 
of  proof  required  by  law  ;  and  further  that  in  the  purchase 
of  the  claims  of  Hannah  Pinkus  and  Abe  Spitzer  the  said 
Herbert  Cartwright  went  'beyond  the  permissible  purpose 
of  securing  his  own  claim,'  his  declared  purpose  being  to 
get  more  tnan  was  necessary  for  his  own  inaemnification; 
he  thus  'put  himself  outside  of  the  pale  of  the  law's  protec- 
tion from  the  just  demand  of  other  creditors ;'  his  whole  and 
only  purpose  was  evidently  not  the  payment  of  his  own 
debt ;  he  went  beyond  the  boundary  of  the  reward  and  pro- 
tection which  the  law  gives  the  vigilant  creditor.  This  had 
the  effect  to  hinder  or  delay  other  creditors  or  to  impair 
their  rights.  The  circumstances  attending  the  attachment 
were  so  unusual  that  the  conclusion  is  irresistible  that 
Pinkus  had  something  to  do  with  it,  and  that  his  purpose 
was  to  hinder  or  defraud  his  creditors ;  and  the  circum- 
stances attending  the  purchase  by  Cartwright  of  the  claims 
against  Pinkus  were  so  unusual  that  they  show  a  willingness 
on  his  part  to  aid,  and  that  he  did  aid  said  Pinkus  in  defeat- 
ing any  efforts  that  were  made,  or  might  have  been  made, 
by  other  creditors  to  obtain  satisfaction  of  their  demands." 

My  opinion  is  that  the  decree  of  the  City  Court  ought  to 
beamrmed, 
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ABANDONMENT. 
1.  Abandonment  of  homestead, — Temporary  absence  from  a  home- 
stead for  less  than  12  months  is  not  an  abandonment  so  long  as 
there  exists  in  the  owner  the  animus  revertendi.    Fuller  v.  IVhit- 
lock,  411. 

ACCOUNT. 

1.  Account  stated;  presumption  of  its  correctness.— It  an  account  is 

rendered  to  a  debtor,  and  he  admits  its  correctness,  or  retain- 
ing it  makes  no  objection  within  a  reasonable  time,  he  will  be 
bound  by  it  as  an  account  stated,  his  silence  in  the  latter  case 
being  construed  as  an  implied  admission  of  its  correctness. 
Joseph.  Oaboury  &  Co.  v.Southwark  Foundry  and  Machine  Co.,  47, 

2.  Same.^li  a  debtor  to  whom  an  account  has  been  rendered  objects 

to  only  one  of  the  items  thereof,  he  will  be  considered  as  admit- 
ting the  correctness  of  the  other  items  to  which  no  objection 
is  interposed.    J7>.  47. 

ACTION. 

1.  Injuries  to  abutting  property  by  buildinq  railroad  in  street;  when  ac- 

tion it€».— When  a  corporation  authorized  by  its  charter  to 
build  a  railroad  along  certain  streets,  has,  in  the  construction 
of  its  railroad,  injured  property  abutting  on  such  streets,  with- 
out first  paying  compensation  for  such  injury,  an  action  at  law 
will  lie  for  the  redress  of  such  wrong.  Highland  Are.  d- Belt 
Railroad  Co.  v.  Matthews  ^  24. 

2.  Debt;  prober  form  of  action  to  recover  penalty  imposed  by  section  3^96. 

Since  tne  statute,  (Code,  §  3296),  creates  a  new  right  in  the 
owner  of  land,  but  fails  to  prescribe  any  remedy  for  its  enforce- 
ment, an  action  of  debt  is  the  proper  remedy  for  a  recovery  of 
the  penalty  imposed,  on  the  ground  of  an  implied  promise, 
whien  the  law  annexes  for  its  payment.    Rogers  v.  Brooks,  31. 

3.  Action  of  trespass;  what  necessary  to  maintain  it. — The  gist  of  an 

action  of  trespass  is  the  injury  done  to  the  possession  ;  and  to 
support  it.  the  plaintiff  must  show  that,  as  to  the  defendant,  be 
had,  at  the  time  of  the  injury,  the  rightful  possession,  actual  or 
constructive.  If  the  owner  has  parted  with  possession,  confer- 
injf  on  another  the  exclusive  right  of  present  enjoyment,  re- 
taming  in  himself  only  a  right  to  enter  into  possession  at  some 
future  time,  he  cannot  maintain  trespass  for  an  injury  to  prop- 
erty while  the  particular  right  of  possession  is  continuing. 
16.  SI. 

4.  Note  given  on  sale  of  commercial  fertilizer;  failure  to  comply  with 

statue. — In  an  action  on  a  promissory  note  given  for  the  price  of 
a  quantity  of  commercial  fertilizer  bought  by  the  defendant,  a 
plea  averring  that  the  sale  was  made  in  Alabama,  and  that  the 
tags  were  not  affixed  to  the  bags  when  delivered,  and  that  the 
sellers  had  not  taken  out  a  license,  as  required  by  law,  (Code 
M  140-141),  is  a  full  defense  to  the  action.  Merriman  v.  Knox,  9^, 
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ACTION— Continued. 
6.  By  whom  action  may  be  instituted^  and  in  wJiat  court.—The  statute 
imposing  a  penalty  on  foreign  corporations  doing  business  in 
this  State,  without  a  compliance  with  constitutional  and  stat- 
utory provisions  regulating  their  right  to  do  business  here 
(8  ss.  Acts  1886-7,  p.  102),  provides  that  an  action  to  recover 
the  penalty  shall  be  brought  in  the  name  of  the  State,  **by  the 
solicitor  of  the  circuit  in  which  the  offense  is  committed,"  but 
does  not  specify  the  court  in  which  it  shall  be  brought ;  and 
the  City  Court  of  Gadsden  having  all  the  powers  and  jurisdic- 
tion of  a  Circuit  Court,  while  its  solicitor  is  ^'charged  with  the 
the  performance  in  said  court  of  all  the  duties  imposed  by  law 
upon  circuit  solicitors ;"  held,  that  an  action  to  recover  such 
penalty  may  be  brought  in  said  court  and  by  its  solicitor.  Tenn, 
MuL  Build,  <«•  L.  A880.  v.  State,  197. 

6.  When  action  lies  to  charge  wife^s  statutory  estate  for  necessary  family 

supplies. — Under  the  statutory  provisions  of  force  in  1884-86 
(Code  of  1878,  §§  2711-12;  Sess.  Acts  1880-81,  p.  36)  an  action  at 
law  would  not  lie  against  the  personal  representative  of  the 
deceased  wife,  to  charge  her  statutory  estate  with  the  price  of 
articles  of  comfort  and  support  of  the  household  furnished  dur- 
ing coverture.    Harmon  <!•  hon  v.  Siler  306. 

7.  Joinder  of  counts  for  work  and  labor  done  under  a  contract^  and  for 

damages  for  breach  of  contract. — When  a  party,  under  a  contract, 
has,  in  part,  performed  his  contract,  and  is  wrongfully  dis- 
charged or  forced  to  abandon  the  work,  he  mav  sue  upon  the 
contract  to  recover  the  price  agreed  to  be  paid,  for  the  work 
already  performed,  and  may,  in  the  same  suit  declare  for  dam- 
ages sustained  by  the  breach  of  the  other  party  in  forcing  him 
to  abandon  the  work  before  its  completion  ;  the  damages  thus 
declared  for  being  the  natural  consequences  of  the  breach  com- 
plained of.  Danforth  d*  Armstrong  v.  Tenn,  d*  Coosa  River  R.  R. 
Co.,  331. 

8.  Action  against  foreign  railroad  company;  when  properly  brought  in 

this  State. — A  contract  of  affreightment  with  a  foreign  railroad 
company,  operating  a  line  of  its  railway  in  Alabama,  by  a  resi- 
dent of  this  State  for  the  transportation  of  freight  from  his 
place  of  residence  to  another  State,  is  an  Alabama  contract, 
and  an  action  for  its  breach  can  be  brought  here.  R.  d*  D.  R. 
R.  Co.  V.  Trousdale  d'  Sons,  389. 

9.  Action  for  breach  of  contract  of  affreightment;  burden  of  proof— lU 

in  an  action  to  recover  damages  for  the  breach  of  a  contract  of 
affreightment,  whereby  the  defendant  undertook  to  promptly 
and  safely  transport  certain  live  stock,  it  is  shown  that  the  de- 
fendant failed  to  deliver  such  stock  in  a  safe  condition,  within 
a  reasonable  time,  a  presumption  of  negligence  arises,  and  the 
onus  is  upon  the  defendant  to  excuse  itself  from  negligence. 
lb.  389. 

10.  Action  on  rent  note ;  right  to  maintain  the  same. — A  vendor  of 
leased  premises,  who,  under  an  agreement  with  his  vendee,  is  to 
retain  possession  of  the  rent  notes  subsequently  maturing,  col- 
lect them  as  they  mature,  credit  the  vendee  with  the  amount 
collected,  and  account  to  her  therefor,  has  no  beneficial  inter- 
est in  such  rent  notes,  and  cannot  maintain  an  action  in  his 
own  name  founded  upon  them. — Moses  v.  Ingram,  483. 

11.  Attorney  liable  for  money  had  and  received. — An  attorney  who  has 

collected  a  certain  sum  of  money  due  his  client,  apart  of  which 

he  and  his  client  are  under  obligation  to  pay  to  a  third  party, 

*  is  responsible  to  said  third  party  for  money  had  and  received, 
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to  the  extent  of  the  portion  to  which  he  is  entitled. — Myers  v, 
ByavB,  484. 

12.  False  representation;  estoppel. — Where  one  represents  to  another 

that  he  has  money  in  his  possession  which  is  claimed  by  the 
latter,  but  says  he  will  not  pay  it  over  until  the  conflicting 
claims  thereto  have  been  decided  by  the  courts,  and  by  reason 
of  such  a  representation  the  latter  is  induced  to  institute  suit 
for  the  recovery  of  the  money,  the  former  is  estopped  from  say- 
ing in  the  action  so  induced  that  he  did  not,  in  fact,  have  the 
money.    lb.  484. 

13.  Contract  to  await  result  of  contest. — Where  an  attorney  agrees  or 
contracts  to  hold  a  certain  sum  of  money  collected  for  his 
client  '*to  await  the  result  of  a  contest  as  to  the  validity  of  a 

'  claim  for  that  sum,"  to  be  instituted  by  a  third  person,  an  ac- 
tion for  money  had  and  received  brought  by  said  third  person 
against  the  attorney  is  such  a  contest  as  was  contemplated  by 
the  contract,  since  the  client  could  have  supervened  as  a  claim- 
ant,   lb,  484. 

14.  Liability  of  defendants  adjoint  tortfeasors. — In  an  action  against 
two  or  more  defendants,  seeking  to  hold  them  liable  as  joint 
tort  feasors,  responsible  jointly  and  severally  for  the  resulting 
injury,  ihe  wrong  complained  of  must,  in  fact,  be  jointly  done 
by  defendants,  or  if  contributed  to  by  each,  a  joint  purpose 
must  be  imputable  to  each  of  ihem.  JK.  <&  D.  R.  R.  Co.  v.  Gretn- 
woodt  501. 

15.  Action  for  money  had  and  received;  when  not  maintainable. — If,  in 
an  action  to  recover  from  a  water  company,  as  money  had  and 
received,  an  amount  paid  under  protest,  in  settlement  of  a  wa- 
ter bill,  it  is  shown  that  plaintiff  allowed  an  unnecessary  waste 
of  more  water  than  she  actually  paid  for.  at  the  usual  and  cus- 
tomary rates,  there  is  no  equity  in  plaintiff's  claim,  and  she  is 
not  entitled  to  recover.— -Ca/^i/a/  City  Water  Co.  v.  Carey y  539. 

16.  Action  for  damages;  averments  of  complaint. — In  an  action  against 
a  railroad  company  for  injuries,  alleged  to  have  been  suffered 
by  the  plaintiff  while  attempting  to  board  a  train  by  reason  of 
a  handle  on  one  of  the  cars  giving  way,  it  is  necessarv  that  the 
complaint  should  aver  thai  the  plaintiff  attempted  to  board 
the  train  at  a  station  provided  for  passengers,  or  at  a  place 
where  it  is  usual  or  customary  to  receive  passengers,  or  that 
the  plaintiff  was  invited  or  knowingly  permitted  to  attempt  to 
board  the  car,  or  that  he  was  in  some  manner  accepted  as  a 
passenger.    North  Birmingham  Railway  Co.  v.  Liddicoal,  545, 

17.  Detintte;  possession  tn  defendant  necessary  to  maintain  action. — To 
maintain  an  action  of  detinue,  it  must  be  shown  that  the  defen- 
dant at  the  time  the  writ  "was  sued  out,  had  the  actual  posses- 
sion or  controlling  power  over  the  property,  and  the  plaintiff 
is  not  entitled  to  recover  if  it  should  appear  Ihat  the  defendant 
was  in  possession  of  the  property  sued  for  as  the  bailee  of  the 
sheriff,  who  had  levied  a  writ  of  attachment  upon  such  property. 
Kyle  V.  Swem^  573. 

ACKNOWLEDGMENT. 

1.  Mortgaae  of  homestead;  acknowledgment  by  wife;  concliisiveness  of 
officers  certificate. — When  a  mortgage,  or  other  alienation  of  the 
homestead,  is  signed  by  husband  and  wife,  and  a  certificate  of 
of  acknowledgment,  in  due  form,  is  appended  by  an  officer 
authorized  to  take  it.  the  certificate  is  conclusive  as  to  the  facts 
stated,  unless  impeached  by  proof  of  fraud  or  duress,  in  which 
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the  grantee  participated,  or  of  which  he  had  knowledge  or  no- 
tice oe  fore  he  parteid  with  the  consideration ;  but,  if  there  was 
in  fact  no  appearance  before  the  officer,  or  no  acknowledgment 
whatever  before  him.  that  fact  may  be  shown  in  avoidance  of 
the  certificate,  and  it  renders  the  instrument  void,  even  if  the 
grantee  is  a  purchaser  for  value  without  notice.  Gridtr  r. 
American  Freehold  Land  Mortgage  Co.,  281;  Giddens  v.  Boiling, 
3X9. 

ADULTERY.    See  Criminal  Law,  1-2. 
ADVERSE  POSSESSION. 

1.  Possession  of  land  under  parol  gift;  when  a^i'fr««.— The  possession 

of  land  by  a  donee,  under  a  mere  parol  gift,  accompanied  with 
a  claim  of  right,  is  an  adverse  holding  as  against  the  donor,  and 
if  continued  without  interruption  for  ten  years,  is  protected  by 
the  statute  of  limitations,  and  matures  into  a  good  title.  Lee 
V.  Thompson,  95 . 

2.  Adverse  possession;  recognition  of  donor's  title. — In  order  to  defeat 

a  title  to  land  acquired  by  adverse  possession  under  a  parol 
gift,  by  evidence  that  there  was  a  recognition  by  the  donee  of 
the  donor's  title,  it  must  be  shown  that  such  recognition  oc- 
curred before  the  expiration  of  the  period  necessary  to  perfect 
the  donee's  title  by  adverse  possession.    Ih.  95. 

3.  Same;  effect  of  a  salt  of  lands  und^r  a  ciecre^.— A  defendant  claim- 

ing title  by  adverse  possession,  is  concluded  from  setting  up 
such  title,  when  the  lands  sued  for  were  sold  as  a  part  of  her 
donor's  estate,  under  a  decree  of  the  Chancery  Court  in  a  cause 
to  which  sne  was  a  party,  and  at  which  sale  the  land  was  pur- 
chased by  the.plaintiff.    /6. 95. 

4.  Conveyance  of  land  adversely  held.— A.  convejtLUoe  of  lands,  which 

are  at  the  time  in  the  possession  of  a  third  person,  holding  ad- 
versely to  the  grantor,  is  void  as  against  the  adverse  possessor 
and  the  persons  in  privity  with  him,  and  willuot  support  eject- 
ment by  the  grantee  against  such  adverse  holder.  Bat  as  to 
all  others,  and  as  between  the  parties  themselves,  it  is  valid 
and  operative.  Pearson  v.  King,  125. 
6.  Right  of  grantee  to  use  grantor's  name  in  an  action  of  ejectment.^k 
conveyance  of  land  adversely  held  authorizes  the  grantee  there- 
in to  use  the  grantor's  name  in  a  suit  for  the  recovery  of  the 
property ;  and  the  grantor  can  not  prevent  such  use  of  his 
name  bv  the  grantee.    lb.  125. 

6.  Same. — ^The  grantor  in  a  conveyance  of  land  held  adversely  can 

not,  by  a  subsequent  release  or  conveyance  to  the  adverse 
holder,  or  by  an  order  to  dismiss,  defeat  an  action  of  ejectment 
brought  in  his  name  for  the  recovery  of  the  land  from  the  ad- 
verse holder,  for  the  benefit  of  the  first  grantee.    lb,  125. 

7 .  When  certijicaate  of  entry  admissible  to  show  color  of  title  without 
proof  of  execution.— On  the  trial  of  an  issue  as  to  adverse  pos- 
session by  defendant  I  a  certificate  of  entry  to  his  grantor,  in 
connection  with  other  evidence  that  he  actually  held  possession 
and  claimed  title  under  it,  is  admissible  in  evidence,  without 
proof  of  its  execution,  as  color  of  title  to  fix  th^  boundaries  of 
defendant's  possession.    Ala.  Stat^  Land  Co.  v.  Kyle,  474. 

8.  Admissibility  of  agreement  by  tenant  to  remain  in  possession. — ^In 

ejectment  where  the  issue  is  adverse  possession,  the  defendant 
can  prove  an  agreement  with  the  tenant  of  his  predecessor  in 
title,  by  which  the  said  tenant  remained  in  possession  as  the 
defendant's  tenant.    lb.  474. 
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ADVERSE  POSSESSION— Continued. 
9.  Possesion  by  tenant;  presumed  to  be  continuous. — When  after  aeon- 
tract  of  tenancy  the  landlord  sees  the  tenant  in  possession,  cul- 
tivating the  land,  and  after  an  absence  of  nine  years  returns 
and  finds  the  tenant  still  in  possession,  it  will  be  presumed  that 
the  possession  of  the  tenant  under  said  landlord  was  continuous 
during  all  of  that  time.    lb.  474. 

10.  Certificate  of  entry;  extent  of  possession    thereunder. — Where  one 

goes  into  possession  of  land  under  a  certificate  of  entry,  builds 
his  house  on  one  forty  acres,  lives  in  it  and  clears  and  cultivates 
lands  lapping  over  into  a  part  of  his  entry  in  another  section, 
and  during  his  occupancy  clears  portions  of  each  forty  acres 
embraced  in  the  entry  and  gets  wood  and  timber  generally 
from  all  parts  oi  the  land,  his  possession  extends  to  the  whole 
tract,  and  is  adverse;  and  this  possession  is  not  interrupted 
or  broken  by  the  sale  of  forty  acres,  which  does  not  sever  from 
the  rest  of  the  tract  the  forty  acres  on  which  his  house  is  built, 
but  leaves  the  latter  forty  still  cornering  with  a  forty  unsold. 
lb,  474. 

11.  Adverse  possession;  must  be  continuous.-  "Evidence  that  one  claim- 

ing title  to  land  leased  it  for  one  or  two  years  to  another  who 
cut  and  hauled  a  quantity  of  wood  from  it,  and  that  thereafter 
there  was  no  other  occupancy  for  five  years,  when  it  was  again 
leased  to  another  tenant,  who  occupied  it  for  five  years,  does 
not  show  that  continuous  possession  for  ten  years  necessary  to 
give  title  under  th^  statute  of  limitations.    lb.  474. 

12.  Adverse  possession. — Possession   of   land  from  1851  to  1868,  the 

holder  exercising  acts  of  ownership  incident  to  adverse  holding, 
can  not  be  declared,  as  matter  of  law,  to  have  been  adverse 
possession,  if  such  holder,  in  1868,  made  admissions  tending  to 
show  that  his  possession  had  been  in  recognition  of  a  paramout 
title,  and  permissive  under  it ;  the  character  of  such  possession 
being  a  question  determinable  only  by  a  jury.  Trufantv,  White 
&  Co.,  626. 

13.  Same;  permissive  possession  under  admitted  paramount^  title  for  ten 

years. — If,  after  adverse  possession  has  ripened  into  a  title,  the 
holder  thereof  admits  liiar  his  possession  is  in  recognition  of  a 
paramount  title,  and  after  such  admission  be  continues  in  pos- 
sion  permissively  under  this  confessed  paramount  title  for  ten 
vears,  the  title  to  said  land  thereby  becomes  divested  out  of 
him,  and  revested  in  the  admitted  owner.    lb.  5i6. 

14.  Adverse  possession  after   admitted  permissive  possession. — If  one, 

who  has  been  in  possession  of  real  estate  for  many  years,  admits 
that  such  holding  was  in  recognition  of,  and  permissive  under, 
a  paramount  title  in  another,  nis  possession  subsequent  to  such 
admission  can  not  become  adver8e,withoutanopen  and  distinct 
disavowal  of  the  title  of  the  admitted  owner,  and  th\B  assertion 
of  a  hostile  title,  involving  a  repudiation  of  the  subordinate 
character  of  his  former  possession,  brought  to  the  actual  knowl- 
edge of  the  true  owner.    lb.  526. 

15.  Evidence;  payment  of  taxes. -In  determining  whether  the  posses- 

sion of  certain  lands  by  one,  who  admits  a  former  permissive 
holding,  has  become  adverse,  evidence  showing  payment  of 
taxes  on  said  lands  by  said  holder,  and  that  he  scheduled  the 
said  lands  in  a  bankruptcy  proceeding  by  him,  is  competent  as 
tending  to  show  the  character  of  his  subsequent  possession. 
J6.  526. 
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1.  Responsibiliiy  of  principal  for  acts  of  agent. -^ A,  principal   is  not  re- 

sponsible for  the  malice,  vexation  or  wantonness  of  an  agent  in 
suing  out  a  writ  of  garnishment,  unless  the  principal  author- 
ized, participated  in  or  ratified  such  act ;  and  such  authority, 
participation  or  ratification  can  not  be  inferred  from  the  mere 
relation  of  principal  and  agent,  but  must  be  proved.  Ala.  State 
Land  Co.  v.  Reed,  19. 

2.  Waiver  of  cash  payment  for  telegram;  limitation  of  agent's  atUhority. 

If  the  agent  of  a  telegraph  company,  receiving  the  reply  mes- 
sage for  transmission  at  night,  promised  to  wait  until  the  next 
morning  for  payment  of  the  charge,  the  company  can  not  de- 
fend an  action  for  damages  on  account  of  delay  in  its  transmis- 
sion, on  the  ground  that  the  agent  had  no  authority  to  make 
such  promise,  unless  it  is  shown  that  the  person  sending  the 
message  had  notice  of  his  want  of  authority.  Western  Un.  TeL 
Co.  V.  Cunningham^  316. 
8.  Punitive  damages. — If  the  agent  of  a  telegraph-  company,  re- 
ceiving the  reply  message  for  transmission,  knew  the  urgent 
necessity  for  promptness  in  forwai'ding  it.  but  delayed  to  send 
it  off  until  the  next  morning,  it  is  a  question  for  the  jury  to  de- 
cide whether  this  was  not  such  gross  negligence  as  evinces  an 
utter  disregard  of  the  feelings  and  rights  of  the  plaintiff ;  and 
if  they  so  determine,  they  may  award  punitive  damages. 
Ih.  316 

4.  Cashier  of  bank;  notice  to  him  is  notice  to  the  corporation. — Notice  re- 

ceived or  knowledge  acquired  by  the  cashier  of  a  bank,  while 
engaged  in  the  transaction  of  business,  in  accordance  with  the 
general  usage  and  practice  of  banking  institutions,  and  within 
the  general  apparent  line  of  his  duty  and  authority  as  cashier, 
is  notice  to  ana  knowledge  of  the  bank.  B'gham  Trust  &  Sav. 
Co.  V.  La.  Nat.  Bank,  379. 

5.  Dealings  with  agent;  secret  imstructions  and  limitations.— One  who 

deals  with  an  agent  or  officer  of  a  corporation  within  the  scope 
of  the  apparent  powers  of  such  agent  or  officer,  is  not  affected 
by  secret  instructions  of  the  corporation  to  him,  or  secret  lim- 
itations, which  may  have  been  placed  upon  the  power  of  such 
agent.     /6.  379. 

6.  Transfer  of  stock  as  collateral  security;  notice  thereof. — The  power 

to  negotiate  loans  being  expressly  conferred  bv  charter  upon  a 
Trust  &  Savings  Company,  if  the  cashier  of  such  company,  in  ne- 
gotiating a  loan  for  a  customer,  and  in  the  course  of  the  collec- 
tion of  the  proceeds  of  such  loan,  acquires  knowledge  and  re- 
ceives notice  of  the  pledge  of  shares  of  the  capital  stock  of  such 
company  as  collateral  security,  such  knowledge  and  notice  is 
imputed  to  the  company.    lb.  379. 

7.  Same. — The  knowledge  thus  imputed  to  the  company  is  binding 

upon  and  controls  it  in  subsequent  transactions  with  such  bor- 
rower, though  conducted  by  different  officers  after  the  former 
cashier's  death,  so  long  as  the  shares  of  stock  remain  in  the 
hands  of  the  transferree.    lb.  379. 

8.  Lien  of  a  corporation  on  the  shares  of  the  corporation;  subordinate  to 

prior  pledge. — When  a  cashier  of  a  Trust  &  Savings  Company, 
in  the  negotiation  of  a  loan,  and  the  collection  of  the  proceeas 
thereof,  acquires  knowledge  and  notice  of  the  pledge  of  shares 
of  its  capital  stock  by  a  stockholder,  such  knowledge  or  notice 
is  imputable  to  said  company,  and  it  can  not  under  section 
1674  of  the  Code,  as^ert  a  lien  on  the  shares  of  stock  so  pledged 
for  the  security  of  a  debt  to  it,  subseqjuently  contracted  by  said 
stock-holder.    /6.  879. 


Digitized  by  VjOOQiC 


INDEX.  663 

AGENCY— Continued. 

9.  Fahe  iMtte  of  bill  of  lading  by  agent  of  railroad  company;  inquiry 
necessary  by  endorsee. — When  a  railroad  company's  agent  issues 
a  bill  of  a  Jading  to  a  fictitious  firm,  for  goods  never  received, 
and  endorses  it  in  the  name  of  said  firm,  the  endorsee  is  put 
upon  inquiry  concerning  the  endorsing  firm ;  and  failing  to  in- 
form himself  as  to  whether  there  was  such  a  firm,  and  not  ob- 
taining the  endorsement  from  the  firm  to  whom  the  bill  of  lad- 
ing was  issued,  he  cannot  recover  damages  from  the  railroad 
company  under  section  1179  of  the  Code  of  1886.  Jasper-  Trust 
Co.  V.  K.  C;  M.&B.R  R.  Co  ,416. 

10.  Express  company;  embezzlement  by  agent.— Where  through  fraud  or 

false  pretense's  of  the  agent  of  an  express  company,  one  is  in- 
duced to  deliver  money  to  such  express  company  to  be  carri^ 
and  delivered  by  it  to  a  fictitious  firm,  and  the  express  com- 
pany receives,  gives  its  receipt  for  the  money,  carries  it  to.  the 
&lace  of  destination,  and  delivers  it  to  such  agent,  who  em- 
ezzles  the  money,  the  sender  can  recover  the  amount  from  the 
express  company.    So.  Express  Co.  v.  Jasper  Trust  Co..  416. 

11.  Foreign    corporations;    requisite  authority  of  agents. — The    agent, 

which  foreign  corporations  are  required  by  the  constitution  to 
have  at  a  known  place  of  business  in  this  8tate,  need  not  be  in- 
vested with  any  of  the  contractual  powers  which  the  corpora- 
tion is  permitted  to  exercise  by  its  constating  instruments,  buc 
it  is  sufficient  if  he  has  authority  to  accept  and  receive  service 
of  process.    McCall  v.  Am.  Freehold  Ld.  Mortg.  Co.,  4i7. 

12.  Agency;  extent  of  authority.— An  agent,  who  is  conducting  a  cer- 

tain business  for  his  principal,  and  as  such,  is  authorized  to 
purchase  supplies  on  credit,  has  authority  to  purchase  only 
such  as  are  reasonably  adapted  to,  or  customarily  used  in  a 
business  of  that  kind :  and  it  is  the  duty  of  the  party  selling  to 
such  agent  to  know  that  the  goods  sold  are  of  such  character 
as  the  nature  of  the  business  authorized  the  agent  to  purchase, 
and  the  burden  is  upon  him  to  prove  this  fact.  Wallis  Tobacco 
Co.  V.  Jackson,  460. 

13.  Stock  sold  on  exchange;  agent  for  seller  and  buyer. ^The  fact  that  a 

member  of  the  Stock  Exchange,  who  was  employed  by  the 
pledgee  of  stock  to  sell  it  on  the  Exchange,  was  also  em- 
ployed by  a  buyer  to  purchase,  at  a  limited  price,  stock  of  the 
character  offered  by  the  pledgee,  does  not  invalidate  the  sale 
effected  by  such  member,  if,  in  accordance  with  the  rules  of 
the  Exchange,  he  procured  a  fellow  member  to  make  the  bid, 
and  neither  the  pledgee  nor  the  purchaser  had  any  knowledge 
of  each  other's  intentions  or  of  their  instructions  to  their 
agent.     Terry  v.  B*gham  Nat.  Bank,  666. 

14.  Ijcnder  of  money  not  chargeable  with  facts  known  to  the  agents  of  the 

borrower. — One  who  lends  money  upon  a  mortgage  on  lands,  reg- 
ularly executed,  is  not  chargeable  with  the  knowledge  of 
brokers,  who  negotiated  the  loans  as  the  agents  of  the  borrower, 
that  the  mortgagor's  title  to  the  said  lands  was  acquired 
through  a  voluntary  conveyance  from  his  daughter,  a  married 
woman  ;  the  brokers  not  being  the  agents  of  the  lender,  and  the 
lender  having  no  knowledge  or  notice  of  the  attempted  evasion 
of  the  law.    AUtn  v.  McCuUough,  612. 

AMENDMENTS. 
1.  Amendments  to  petition  relate  back  to  the  time  of  original  filing. — The 
substitution  of  lost  portions  of  a  petition,  and  the  allowance  of 
amendments  thereto,  when  lawfully  granted,  relate  back  to  the 
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time  the  original  petition  was  presented,  and  become  parts  of 
that  petition  as  and  of  that  date.  Ex  parte  Farquhar  <S:  Son,  375. 
2.  Amendment  of  petition  —On  appeal  to  the  Circuit  Court  from  a 
judgment  in  the  Probate  Court  In  a  condemnation  proceeding, 
the  petition  can  be  amended  so  as  to  include  more  land  than 
was  included  in  the  original  petition ;  and  both  parties  being 
before  the  court  when  such  amendment  was  allowed,  the  Judg- 
ment in  such  cause  by  the  appellate  court  will  not  be  set  asiae 
on  account  of  such  amendment.  Newton  v.  Ala.  Midi,  Ewy.  Co., 
468. 

APPEALS. 

1.  Parties  to   appeal^  and  practice. — One  of    the  next  of  kin    who, 

though  notified,  did  not  appear  on  the  contest  of  the  probate  of 
a  will,  can  not  sue  out  an  appeal  from  the  decree  admitting  the 
will  to  probate,  nor  join  in  an  appeal  sued  out  by  the  contes- 
tants ;  but,  if  he  was  not  notified,  ne  may  propound  his  interest 
by  petition  to  the  court  below,  and,  having  then  been  made  a 
party,  may  sue  out  an  appeal.    Reese  v  Nolan,  208. 

2.  Wh^n  appeal  lies,  or  mandamus. — When  a  suit  is  properly  dis- 

missed at  the  instance  of  the  plaintiff  on  the  record,  the  rem- 
edy of  a  person  injured  thereby  is  by  w^rit  of  mandamus,  and  an 
appeal  does  not  lie.    Jennings  v.  Pearce,  303. 

3.  Appeal  from  Recorder's  Court;  motion  to  quash  proceedings. — When 

a  person  who  has  been  arrested,  without  affidavit  or  warrant, 
for  the  violation  of  a  city  ordinance,  appears  before  the  Re- 
corder, and  without  objection  pleads  not  guilty,  and  is  tried 
and  fined,  he  is  presumed  to  have  waived  the  want  of  an  affi- 
davit or  warrant  of  arrest ;  and  on  appeal  to  the  City  Court  a 
motion  to  quash  the  proceedings  in  that  court,  on  the  ground 
that  the  prosecution  was  commenced  without  affidavit  or  war- 
rant, comes  too  late,  and  is  properly  overruled.  Aderhold  r. 
Mayor  and  City  Council  of  Anniston,  521. 
4  Judgment  by  default,  without  service  of  process. — In  an  action  against 
several  defendants,  one  of  whom  is  not  served  with  process,  it 
is  error  to  render  judgment  by  default  against  all  of  the  de- 
fendants, and  such  judgment  will  be  reversed.  Windham  v.  Nat. 
Fertilizer  Co.,  678. 

5.  Same;  effect  ff  such  reversal. — The  only  effect  of  such  reversal  is 

to  strike  from  the  judgment  the  name  of  the  defendant  not 
served,  it  being  operative  as  to  the  others     Jb.  578. 

6.  Effect  of  decree  on  appeal;  complainant  estopped. — When  in  a  fore- 

closure suit  the  prayer  of  tne  bill  is  that  all  claims  under  the 
mortgage  be  foreclosed,  and  it  is  alleged  that  one  of  the  defen^ 
dants  asserts  an  interest  in  the  lands  subordinate  to  the  mort- 
gage, and  this  defendant  sets  up  in  his  answer  a  claim  and  title 
paramount  to  that  of  the  complainant,  and  the  same  is  liti- 
gated without  objection ,  and  decided  in  favor  of  said  defendant, 
the  complainant  can  not,  on  appeal,  attack  this  decree,  on  the 
ground  that  the  question  could  not  properly  be  litigated  in  a 
foreclosure  suit.  Both  parties  having  appeared,  and  having 
actually  litigated  the  issue  in  such  suit,  are  bound  by  the  de- 
cree therein.     Boiling  &  Son  v.  Pace,  607. 

7.  Appeal  dismissed. — When  a  transcript  in  this  court  does  not  con- 

tain the  judgment  appealed  from,  and  only  discloses  proceed- 
ings which  were  never  entered  on  the  records  of  the  trial  court, 
the  appeal  must  be  dismissed.  Lienkauff  <St  Siraxus  v.  Tuaka- 
loosa  Sale  <ScAdv.  Co.,  619, 
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ASSAULT.  See  Criminal  Law,  8. 

ASSIGNMENT. 

1.  Assignment  of  cause  of  action  in  pending  suit. — The  plaintiff  in  a 
pending  suit  having' asdigned  the  cause  of  action,  or  an  interest 
therein,  may  afterwards  dismiss  the  suit,  unless  the  assignee 
offers  to  indemnify  him  against  the  costs  which  might  be  in- 
curred by  its  further  prosecution.    Jennings  v.  Pearce,  303. 

ASSIGNMENT,  GENERAL. 

1.  Mortgage  by  insolvent  partnership;  part  of  its  general  assignment, — 
A  partnership  that  has  borrowad  trust  funds  from  one  of  its 
members,  who  was  the  receiver  in  a  chancery  cause,  without 
giving  a  mortgage  on  real  estate  as  required  by  order  of 
court,  can  not,  on  the  day  of  making  a  general  assignment  for 
the  benefit  of  its  creditors,  pr«*.fer  the  said  receiver,  by  giving 
to  him  a  mortgage  on  a  part  of  the  firm's  property,  although  in 
pursuance  of  an  agreement  to  give  such  mortgage,  alleg^  to 
have  been  entered  into  when  the  loan  was  made;  and  a  mort- 
gage given  under  such  circumstances  will  be  construed  to  be 
part  of  the  general  assignment.    Goldthwaite  v.  Ellison.  497. 

ATTACHMENT. 

1.  Lien  of  aita^-hments  levied  on  same  property. — When  two  or  more 

attachments  are  levied  on  the  same  property,  but  on  different 
days,  the  lien  of  each  dates  from  its  levy,  and  is  subordinate  to 
those  levied  prior  to  it ;  and  if  all  the  suits  are  reduced  to  judg- 
ment, they  must  be  paid  in  the  order  of  their  respective  levies. 
Bamberger y  Bloom  dcCo,  v.  Voorhees.  Miller  &  Rupel.  292. 

2.  Same;  when  aid  of  equity  is  invoked  to  set  aside  prior  attachment  as 

fraudulent. — If  the  attachment  first  levied  is  attacked  by  the 
subsequent  attaching  creditors,  by  bills  in  equity  on  the  ground 
of  fraud  and  collusion  between  the  creditor  and  the  debtor,  and 
decrees  are  obtained  setting  it  aside  on  that  ground,  the  re- 
spective liens  of  the  complainants  are  not  affected  by  the  date 
on  which  their  bills  were  filed,  but  are  governed,  as  at  law.  by 
the  priority  of  the  levy  of  their  respective  attachments.  lb.  292. 

2.  Multifariousness;  misjoinder;  laches  in  filing  bill. — When  several 
attachments  are  successively  levied  on  a  stock  of  goods,  on 
which  a  prior  attachment  has  been  levied  by  a  person  also 
claiming  to  be  a  creditor,  and  each  of  the. subsequent  creditors 
then  files  a  bill  in  equity  to  set  aside  the  prior  attachment  on 
ground  of  fraud  and  collusion  between  the  plaintiff  and  the 
debtor;  the  bill  of  the  creditor  whose  attachment  was  first 
levied  being  filed  last,  making  the  other  attaching  creditors 
partias  defendant,  and  claiming  priority  of  payment  because 
his  attachment  was  first  levied;  it  is  neither  multifarious,  nor 
demurrable  for  misjoinder  of  parties ;  nor  is  he  guilty  of  cul- 
pable laches  in  not  filing  his  bill  until  after  the  lapse  of  eigh- 
teen months  from  the  levies,  when  it  appears  that  the  money 
arising  from  the  sale  of  the  attached  goods  has  been  retained 
in  the  hands  of  the  sheriff  under  injpnctions  issued  under  the 
former  bills,  but  it  is  suggested  that  the  several  cases  be  con- 
solidated,   lb.  292. 

4.  Lien  of  attachment;  not  affected  by  replevy  bond. — The  levy  of  an 
attachment  upon  personal  property  creates  a  lien  and  places 
the  property  in  the  custody  of  the  law ;  and  the  execution  of  a 
replevy  bond  by  defendant  in  a  detinue  suit,  who  is  in  posses- 
sion as  the  bailee  of  the  sheriff,  under  a  writ  of  attachment 
previously  levied  on  the  property  sued  for,  neither  terminates 
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the  lien,  nor  terminates  the  bailment  §»o  as  to  estop  the  defen- 
dant from  denying  his  possession.  Kyle  v,  Swem,  573. 
6.  Fraudulent  attachment.— In  a  suit  in  equity  to  set  aside  an  attach- 
ment of  an  insolvent  debtor's  stock  of  goods  as  fraudulent,  the 
evidence  showed  that  the  attaching  creditor  was  the  debtor's 
head  clerk,  and  held  claims  against  him  for  money  loaned  and 
balance  of  salary,  amounting  to  $2.d59 ;  that  the  attaching  cred- 
itor procured  the  transfers  to  him  of  claims  against  the  insol- 
vent debtor  from  a  bank,  the  debtor's  mother,  and  his  prospec- 
tive brother  in-law,  aggregating  $6880,  for  which  he  gave  his 
notes;  that  the  debtor  was  instrumental  in  having  the  trans- 
fers made  by  his  mother  and  his  prospective  brother-in-law  to 
the  attaching  creditor  after  the  latter  had  threatened  to  attach ; 
and  that  on  the  same  day  these  transfers  were  made  the  cred- 
itor sued  out  an  attachment  for  the  aggregate  of  the  claims 
transferred  to  him  and  his  individual  claim  against  the  debtor. 
There  was  direct  evidence  tending  to  show  that  these  claims 
were  just,  and  that  th^  attachment  was  in  good  faith,  while 
there  was  nothing  to  impeach  the  transaction  but  the  unusual 
and  suspicious  circumstances.  At  the  sale  the  attaching  cred- 
itor bought  in  the  whole  stock  for  60  cents  on  the  dollar.  There 
was  no  positive  evidence  that  the  attaching  creditor  had  any 
available  means  with  which  to  make  the  said  purchase,  except 
the  $2,959  due  him  from  the  insolvent  debtor,  and  the  other 
claims  transferred  to  him.  Held,  that  the  attachment  should 
not  be  set  aside  as  fraudulent  and  collusive.  (Stone,  C.  J.  dis- 
senting. )     Cartwright  v.  Bamberger^  Bloom  &  Co.y  622. 

ATTORNEY  AT  LAW. 

1.  Argument  of  counsel  to  jury.— In  argument  to  the  jury  in  a  crimi- 

nal case,  counsel  should  not  be  restricted  by  a  narrow  or  rigid 
rule,  but  should  be  allowed  reasonable  license  in  discussing  the 
evidence  and  inferences  to  be  drawn  from  it,  but  should  not  be 
allowed  to  state,  as  fact,  that  of  which  there  is  no  evidence,  and 
which  would  not  be  relevant  evidence  if  offered  ;  and  if  coun- 
sel are  allowed  to  exceed  this  limit,  against  the  objection  and 
exception  of  the  defendant,  in  a  matter  which  may  prejudice, 
it  is  reversible  error.    Dollar  v.  State,  236. 

2.  Same. — On  a  prosecution  for  selling  liquor  to  a  minor,  it  is  not 

permissible  for  the  solicitor  to  state  to  the  jury,  against  the  ob- 
jection and  exception  of  the  defendant,  that  their  town  is  worse 
cursed  with  the  illegal  sale  of  whiskev  than  any  other  place 
known  to  him.  that  they  are  trying  to  build  up  a  school  there, 
and  that  parents  will  not  send  their  children  to  school  in  a 
place  where  they  can  get  whiskey  at  every  corner;  but,  the  de- 
fendant's counsel  having  commented  on  the  fact  that  solicitor's 
fee  on  a  conviction  for  selling  liquor  to  a  minor  was  five  times 
as  great  as  on  a  conviction  for  selling  without  a  license,  the  so- 
.  licitor  may  state,  in  reply,  that  he  would  willingly  **give  up  all 
of  his  fees  in  the  liquor  cases  if  he  could  put  down  the  accursed 
traffic."    76.286. 

3.  Guardian  ad  litem  for  infants;  allowance  for  solicitor' b  fees. — ^Wben 

infants  are  necessary  parties  to  a  chancery  suit,  their  interests 
can  only  be  represented  by  a  guardian  ad  litem;  and  a  person 
who  has  an  adverse  interest  to  them,  however  slight,  can  not 
properly  art  as  guardian  ad  litem;  and  when  they  are  not  prop- 
erly represented  by  a  guardian  ad  litem,  an  allowance  for  solic- 
itor's fees,  for  services  rendered  them,  is  improper  and  errone- 
ous.   Parker  v,  Parker j  239. 
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4.  Stipulation  in  mortgage  for  payment  of  attorney^  9  fees ;  sufficient  aver- 

ment of  necessity  for  foreclosure  in  equity. — When  a  bill,  filed  for 
the  foreclosure  of  a  mortgage,  alleges  that  said  mortgage  con- 
tains no  i)rovi8ion  authorizing  the  mortgagee  to  purchase  the 
mortgaged  property,  if  sold  under  the  power  of  sale,  and  that 
by  reason  of  the  defenses  of  usury  and  tne  denial  of  the  valid- 
ity of  the  mortgage  by  the  mortgagor,  no  third  person  would 
purchase  at  a  sale  under  the  power,  a  necessity  to  resort  to 
foreclosure  proceedings  is  sufficiently  shown ;  and  attorney's 
fees  should  be  allowed  under  a  stipulation  in  said  mortgage 
that  the  mortgagor  would  pay  such  fees  "if  it  shall  become  nec- 
essary to  employ  an  attorney  to  foreclose  this  mortgage." — 
McCall  V.  Am.  Feeehold  Land  Martgage  Co.,  427. 

5.  Married  woman  relieved  of  the  disabilities  of  coverture  has  power  to 

contract  for  payment  of  attorney's  fees.— A  married  woman  re- 
lieved of  the  disabilities  of  coverture  by  a  decree  of  the  chan- 
cellor, "so  far  as  to  invest  h^r  with  the  power  to  buy,  sell,  hold, 
convey  and  mortgage  real  and  personal  property,"  is  competent 
to  bind  herself  and  her  property  by  a  stipulation  in  a  mortgage 
for  the  payment  of  attorney's  fees,  and  all  other  expenses  of 
foreclosing  the  mortgaee.    lb.  427. 

6.  Attorney  liaolefor  money  had  and  received.— Ax\  attorney  who  has 

collected  a  certain  sum  of  money  due  his  client,  a  part  of  which 
he  and  his  client  are  under  obligation  to  pay  to  a  third  party, 
is  responsible  to  siid  third  party  for  money  had  and  received, 
to  the  extent  of  the  portion  to  which  he  is  entitled.  Myers  v, 
Byars,4S4. 

7.  Contract  to  await  result  of  contest. — Where  an  attorney  agrees  or 

contracts  to  hold  a  certain  sum  of  money  collected  for  his  client 
"to  await  the  result  of  a  contest  as  to  the  validity  of  a  claim  for 
that  sum,"  to  be  instituted  by  a  third  person,  an  action  for 
money  had  and  received,  brought  by  said  third  person  against 
the  attorney,  is  such  a  contest  as  was  contemplated  by  the  con- 
tract, since  the  client  could  have  supervened  as  a  claimant. 
lb.  484. 

8.  Argument  of  counsel  to  the  jury. — In  an  action  against  a  railroad 

company  to  recover  damages  for  the  killing  of  a  cow,  a  state- 
ment by  the  plaintiff's  counsel  in  his  argument  before  the  jury, 
that  ''the  witnesses  were  bound  to  testify  as  they  did;  that  if 
they  had  testified  differently,  they  would  have  been  promptly 
discharged,*'  when  wholly  unsupported  by  the  evidence,  is  prop- 
erly excluded.    Moody  v.  A.  G.  S.  R.  R.  Co.,  563. 

BAIL.    See  Criminal  Law,  4-9. 

BANKS. 

\.  Cashier  of  bank ;  notice  to  him  is  notice  to  the  corporation. — Notice 
received  or  knowledge  acquired  by  the  cashier  of  a  bank,  while 
engaged  in  the  transaction  of  business,  in  accordance  with  the 
general  usage  and  practice  of  banking  institutions,  and  within 
the  general  apparent  line  of  his  duty  and  authority  as  cashier, 
is  notice  to  and  knowledge  of  the  bank.  B'gham  Trust  &  Sav. 
Co.  V.  La.  Nat.  Bank,  379. 

2.  Gifts  causa  mortis;  savings  bank  book. — A  delivery  by  the  donor 
to  the  donee  of  a  savings  bank  deposit  book,  standing  in  the 
name  of  the  donor,  is  a  complete  and  valid  gift  causa  mortis  of 
the  deposit,  if  such  was  the  intention  of  the  donor.  Jones  v, 
Weakley,  441. 
42 
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3.  Same;  jtass  book  of  ordinary  bank. — A  delivery  of  a  pass  book  of  an 
ordinary  bank  is  not  sufficient  to  constitute  a  valid  gift  causa 
mortis  of  the  money  on  deposit,  since  the  depositor  does  not, 
thereby,  lose  control  over  the  deposit,  and  it  was  not  the  best 
available  delivery  of  such  deposit.    lb.  441. 

BASTARDY. 

1.  Local  jurisdiction — A  prosecution  for  bastardy  (Code,  §  4842),  if 

made  during  the  pregnancv  of  the  complainant,  must  be  made 
in  the  county  in  which  she  lives,  or  is  for  the  time  being;  but, 
if  not  made  until  after  the  birth  of  the  child,  it  must  be  made 
in  the  county  in  which  the  child  was  born.  Stat^  v.  Wood- 
son,  121. 

2.  Limitation    of  prosecution.—V nder  statutory  provisions  (Code, 

§  4848 »,  a  prosecution  for  bastardy  can  not  be  instituted  "after 
the  lapse  of  one  year  from  the  birth  of  the  child,  unless  the  de- 
fendant has  in  the  meantime  acknowledged  and  supported  the 
child."    lb,  201. 

BILL  OF  EXCEPTIONS. 

1.  Bill  of  exceptions  not  signed  within  agreed  time, — When  a  bill  of 
exceptions  is  not  signed  in  term  time,  nor  within  the  time 
specified  by  written  agreement  (Code,  §  2761,  p.  610,  note),  it 
will  be  struck  from  the  record  on  motion  ;  but,  if  it  was  pre- 
sented to  the  presiding  judge  within  the  extended  period,  and 
he  failed  or  refused  to  sign  it,  it  may  be  established  in  this 
court  as  by  law  provided.     Beal  v.  State,  234. 

2.  Signing  bill  of  exceptions. ^K  statute  creating  a  City  Court,  that 

provides  that  ten  days  after  the  rendition  of  a  final  judgment 
in  said  court,  such  judgment  shall  be  **as  completely  beyond 
the  control  of  the  court,  as  if  the  term  of  the  court  at  which 
said  judgment  was  rendered,  had  ended  at  the  end  of  said  ten 
days,"  does  not  limit  the  signing  of  a  bill  of  exceptions  to  the 
ten  days,  next  after  judgment  rendered  in  the  City  Court.  The 
signing  of  the  bill  of  exceptions  is  not  a  taking  of  control  of  the 
judgment  by  the  court.— (*S7fm  r.  McArdle^  25  Ala.  561,  over- 
ruled.) Danforth  &  Armstrong  v.  Term.  <k  Coosa  River  R.  R.  Co.,  831. 

3.  Depositions  as  part  of  a  bill  of  exceptions . — Depositions  taken    in  a 

cause,  different  from  documentary  evidence  used  on  the  trial, 
are  sufficiently  identified,  when  referred  to  in  the  bill  of  ex- 
ceptions by  the  names  of  the  witnesses ;  and,  when  being  so  re- 
ferred to,  are  transcribed  in  the  bill  of  exceptions,  they  will  be 
considered  as  parts  thereof.    lb.  331. 

BILLS  OF  LADING. 

1.  Bill  of  lading;  right  of  bona  fide  purchaser. — K  bona  fide  purchaser 

of  a  false  bill  of  lading  from  the  person  to  whom  it  was  issued 
by  a  railroad  company's  agent,  may  hold  the  company  liable  to 
the  extent  of  advances  made  by  him  on  such  bill  of  lading,  un- 
der section  1179  of  the  Code  of  1886.  Jasper  Trust  Co.  v.K,  C.,M, 
iScB.  R.R.Co.,  416. 

2.  Same;  estoppel  of  carrier. — As  between   a  railroad  company    issu- 

ing a  bill  of  lading,  regular  on  its  face,  and  one  who  shows  him- 
self to  be  the  6orta/d^  transferee  or  purchaser  of  the  bill  of  lad- 
ing, the  corporation  is  estopped  from  denying  that  it  received 
and  holds  the  cotton  specified  in  such  receipt.    lb.  416. 

3.  False  issue  of  bill  of  lading  by  agent  of  railroad  company;   inquiry 

necessary  by  endorsee. — When  a  railroad  company *^B  agent  issues 
a  bill  of  lading  to  a  fictitious  firm,  for  goods  never  received,  and 


Digitized  by  VjOOQiC 


INDEX.  659 

BILLS  OF  LADING— Continued. 

endorses  it  in  the  name  of  said  firm;  the  endorsee  is  put  upon 
inquiry  concerning  the  endorsing  firm  ;  and  failing  to  inform 
himself  as  to  whether  there  was  such  a  firm,  and  not  obtain- 
ing the  endorsement  from  the  firm  to  whom  the  bill  of  lading 
was  issued,  he  can  not  recover  damages  from  the  railroad  com- 
pany under  section  1179  of  the  Code  of  1886.    lb.  416. 

BONDS. 

1.  Replevy  bond;  executed  by  defendant  in  /)o««eMion.— When,  under  a 

writ  of  seizure  in  a  detinue  suit  against  several  defendants,  the 
property  is  found  in  possession  of  only  one  of  them,  a  replevy 
bond  by  the  defendant  in  possession  as  required  by  statute 
(Code,  §  2717)  is  sufficient,  without  the  other  defendants  join- 
ing therein.    Rich  v.  Lowenthal,  487. 

2.  Same;  validity  thereof. — The  fact  that  a  part  of  the  property  sued 

for  and  included  in  the  replevy  bond  is  omitted  from  the  sherifif's 
return  of  seizure,  or  that  certain  articles  of  property  not  sued 
for  are  included  in  the  bond,  can  not  affect  the  validity  of  such 
bond.  The  obligation  of  a  replevy  bond  is  t|o  deliver  as  much 
of  the  property  sued  for  and  replevied  as  the  plaintiff  shall  re- 
cover by  verdict  and  judgment.    lb.  487. 

3.  Same;  penalty  enforced  by  summary  execution. — Although  the  pen- 

alty of  a  forfeited  replevy  bond  is  less  than  the  value  of  the 
property  as  assessed  by  the  jury,  it  can  be  enforced  by  sum- 
mary execution  against  the  sureties  for  the  amount  of  such  pen- 
alty.    16.487. 

4.  Lien  of  attachment;  not  affected  by  replevy  bond. — The  levy  of  an 

attachment  upon  personal  property  creates  a  lien  and  places  the 
property  in  the  custody  of  the  law ;  and  the  execution  of  a  re- 
plevy bond  by  defendant  in  a  detinue  suit,  who  is  in  possession 
as  the  bailee  of  the  sheriff,  under  a  writ  of  attachment  pre- 
viously levied  on  the  property  sued  for,  neither  terminates  the 
lien,  nor  terminates  the  bailment  so  as  to  estop  the  defendant 
from  denying  his  possession.    Kyle  r.  Swem,  573. 

5.  Summary  execution  on  replevy  bond;  bond  must  be  strictly  statutory. 

A  replevy  bond  to  justify  the  issuance  of  a  summary  execution 
upon  its  return  as  forfeited,  must  follow  strictly  the  provisions 
of  the  statute.     Harrison  v.  Ilamner^  603. 

BURGLARY.    See  Criminal  Law,  10-13. 

CARRYING  CONCEALED  WEAPONS.    See  Chiminal  Law,  14. 

CERTIFICATE  OF  ENTRY. 

1.  Certificate  of  entry;  cvtent  of  possesion  thereunder. — Where  one  goes 

into  possession  of  land  under  a  certificate  of  entry,  builds  his 
house  on  one  forty  acres,  lives  in  it  and  clears  and  cultivates 
lands  lapping  over  into  a  part  of  his  entry  in  another  section, 
and  during  his  occupancy  clears  portions  of  each  forty  acres  em- 
braced in  the  entry  and  gets  wood  and  timber  generally  from  all 
parts  of  the  land,  his  possession  extends  to  the  whole  tract  and 
is  adverse ;  and  this  possession  is  not  interrupted  or  broken  by 
the  sale  of  forty  acres,  which  does  not  sever  from  the  rest  of 
the  tract  the  forty  acres  on  which  his  house  is  built,  but  leaves 
the  latter  forty  still  cornering  with  a'  forty  unsold.  Ala.  State 
Land  Co.  v.  Kyle,  474. 

2.  Same;  when  certificate  of  entry  admissible  to  show  color  of  title  with- 

out proof  of  execution.— On  the  trial  of  an  issue  as  toaaverse  pos- 
session by  defendant,  a  certificate  of  entry  to  his  grantor,  in 
connection  with  other  evidence  that  he  actually  held  posses- 
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sion  and  claimed  title  under  it,  is  admissible  in  evidence,  with- 
out proof  of  its  execution,  as  color  of  titie  to  fix  the  boundaries 
of  defendant's  possession.  lb.  474. 
3.  Evidence;  adviissibilityof  copy  of  certificate.— The  original  of  a  cer- 
tificate of  entry,  being  shown  to  be  without  the  jurisdiction  of 
the  court,  a  copy  thereof,  duly  established  by  evidence  as  such, 
is  admissible  in  evidence.    Tb.  474. 

CHANCERY. 

I.    Jurisdiction  and  General  Principles. 

1.  Devise  to  executor  in  trust  for  special  purposes  ^  creates  a  personal 

trust;  enforced  by  a  court  of  equity.— A  devise  to  executors  **  here- 
inafter named,  in  trust  for  uses  and  purposes,"  with  special 
directions  as  to  the  management  of  the  testator's  property  and 
for  its  ultimate  distribution  among  the  devisees  under  the  will, 
creates  in  the  executor  a  personal  trust,  as  distinct  from  execu- 
torial duties;  and  for  the  enforcement  of  such  a  trust  resort 
must  be  had  to  a  court  of  equity,  a  Probate  Court  having  no 
jurisdiction  over  it.     Creamer  v.  Holbrooke  52. 

2.  Testamentary   trusts;   jurisdiction    of  Probate    Court. — A  Probate 

Court  has  no  jurisdiction  to  enforce  and  settle  a  trust  created 
by  will ;  but  if  the  trust  is  not  such  that  its  execution  is  in- 
volved in  the  discharge  of  the  duties  of  an  ordinary  executor, 
so  that  the  functions  of  the  one  person,  as  executor  and  as  trus- 
tee, are  not  so  blended  that  they  can  not  be  distinguished  or  sep- 
arated from  each  other,  the  Probate  Court  has  jurisdiction  over 
the  executor  in  reference  to  his  purely  executorial  functions, 
though  it  has  no  power  oyer  him  in  his  other  independent  ca- 
pacity, as  the  trustee  under  the  will.    lb.  62. 

3.  Same.  When  one  person  is  appointed  executor,  and  is  also  made 

the  trustee  under  the  will  with  powers  unconnected  with  his  ordi- 
nary duties  as  executor,  the  Probate  Court  can  exercise  the  same 
control  over  him  as  an  executor  merely,  as  it  could  if  he  alone 
had  been  made  the  executor,  and  the  special  trust  had  been  con- 
ferred upon  some  other  person.    lb.  52. 

4.  Same;  jurisdiction  of  Chancery  Court.— It  a  special  trustor  power 

is  attached  to  the  executorial  office,  and  is  not  personal  to  him 
who  is  named  as  executor  and  trustee,  then  the  Probate  Court 
has  no  jurisdiction  to  execute  the  will, as  the  administration  of 
the  estate  under  the  will  involves  the  execution  of  a  trust, 
which  can  only  be  enforced  in  a  court  of  equity.    76.  52. 

5.  Sale  of  decedenVs  lands;  estoppel, — Persons  who  are  parties  to  the 

final  settlement  of  an  executorship  are  estopped,  so  long  as 
such  settlement  remains  unimpeached  by  direct  attack,  from 
claiming  in  a  court  of  equity  the  same  lands,  from  the  sale  of 
which  they  receive  the  benefit,  and  the  proceeds  of  which  were 
fully  accounted  for  to  them  on  such  final  settlement.    lb.  52. 

6.  Forfeitures  of  contract;  specific  performance;— Fort eMures  not  being 

favored  in  equity,  relief  by  specific  performance  will  be  granted 
when  the  court  can  give  by  way  of  compensation  all  that  could 
be  justly  demanded,  unless  the  penalty  is  fairly  proportionate 
to  the  damage  suffered  by  the  breach.    Root  v.  Jonnson,  90. 

7.  Sale  by  one  partner  to  another;  adequate  legal  remedy. — A  sale  by 

one  partner  to  another  of  his  interest  in  a  partnership,  unless  it 
is  otherwise  provided  by  the  contract  of  sale,  operates  such  a 
change  in  the  position  of  the  seller  that  he  no  longer  has  any 
claim,  bdsed  upon  the  existence  of  the  partnership  relation, 
which  would  justify  an  accounting  between  the  two  partners; 
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and  the  compensation  agreed  to  be  paid  must  be  enforced  at 
law,  equity  having  no  jurisdiction  to  enforce  the  agreement. 
Brown  v.  Burnum,  114. 

8.  Improvements  erected  by  surviving  partner  on  partnership  property. 

If  the  surviving  partner  erects  valuable  improvements  on  real 
estate  which  belonged  to  the  partnership,  the  respective  in- 
terests of  himself  and  the  heirs  of  the  deceased  partner  in  the 
property  may  be  ascertained  and  determined  in  a  suit  for  a  set- 
tlement of  the  partnership  accounts,  without  a  partition  of  the 
property ;  and  he  can  not  charge  the  heirs  with  their  share  of 
the  expenses  incurred  in  making  the  improvements,  in  the  ab- 
sence of  an  express  agreement  on  their  part,  or  such  a  course 
of  dealing  as  evidences  an  implied  agreement.  Parker  r. 
Parker,  289. 

9.  Jurisdiction  of  equity  to  enforce  statutory  lien.—Qince  the  passage 

of  the  act  approved  February  12th,  1891,  as  before  (Code, 
§  8048),  the  statutory  lien  of  a  mechanic  or  material-man  may 
be  enforced  by  bill  in  equity,  when  the  amount  claimed  is  $100 
or  more,  without  alleging  or  proving  any  special  ground  of 
equitable  jurisdiction.  Colby  v.  St.  James  {Colored)  M.  E.  Church, 
759. 

10.  5am€.— The  jurisdiction  of  equity  to  enforce  the  statutory  lien 

of  mechanics  and  material-men  (Code,  §  3048),  is  not  taken 
away  by  the  later  statute  approved  February  12, 1891 ;  and  a 
material-man  who  has  obtained  a  judgment  at  law  on  his  claim, 
and  become  the  purchaser  of  the  property  at  a  sale  under  it, 
may  come  into  equity  against  a  prior  mortgagee  of  the  prop- 
erty who  has  also  become  the  purchaser  at  a  sale  under  his 
mortgage,  to  have  the  priorities  of  their  respective  liens  ad- 
justed, and  the  property  sold  for  their  satisfaction.  Birming' 
ham  Building  and  Loan  Asso,  v.  May  d*  Thomas  Hardware  Co,, 
276. 

11.  When  aid  of  equity  is  invoked  to  set  aside  prior  attachment  as  fraudu- 

lent.—It  the  attachment  first  levied  is  attacked  by  the  subse- 
quent attaching  creditors,  by  bills  in  equity,  on  the  ground  of 
fraud  and  collusion  between  that  creditor  and  the  debtor,  and 
decrees  are  obtained  setting  it  aside  on  that  ground,  the  re- 
spective liens  of  the  complainants  are  not  affected  by  the  date 
on  which  their  bills  were  filed,  but  are  governed,  as  at  law,  by 
the  priority  of  the  levy  of  their  respective  attachments.  Bain- 
berbery  Bloom  d'  Co.  v.  Voorhees^  Miller  &  Rupel,  292. 

12.  Equitable  relief  against  judgment  at  law,  on  ground  of  accident  or 

mistake. — A  court  of  equity  will  not  grant  relief  against  a  judg- 
ment at  law,  on  the  ground  that,  by  accident  or  mistake,  it  was 
rendered  for  a  greater  amount  than  was  due,  when  it  appears 
that  the  defendant,  when  served  with  process,  put  the  papers 
in  his  pocket  without  reading  them,  did  not  show  them  to  his 
attorney,  but  told  the  attorney  that  he  was  sued  for  the  sum 
which  he  admitted  to  be  due  and  the  attorney  thereupon  con- 
sented to  the  rendition  of  the  judgment  as  claimed,  not  knowing 
that  the  amount  was  greater  than  his  client  admitted  to  due. 
Slappey  v,  Hodge  Bros.,  300. 

13.  Bill  in  equity  to  invest  legal  title;  want  of  equity. — Where  the  aver- 

ments of  a  bill,  filed  to  invest  the  legal  title  in  complainant,  on 
the  theory  that  he  claims  as  the  purchaser  under  a  void  sale, 
show  that  the  allegations  of  the  petition  for  such  sale  were 
sufficient  to  confer  jurisdiction  to  order  a  sale,  the  bill  is  with- 
out equity,  the  said  sale  having  been  valid,  and  having  invested 
the  purchaser  with  the  legal  title.    Smith  v.  Brannon,  447. 


Digitized  by  Google  I 


662  INDEX. 

CHANCERY— Continued. 

14.  Injunction  to  prevent  levy  upon  Individual  property  of  an  execution 

issued  upon  a  judgment  against  a  partnership. — A  bill  filed  to  en- 
join a  sheriff  from  the  threatened  levy  upon  the  individual 
property  of  the  members  of  a  partnership  of  an  execution 
issued  upon  a  judgment  recovered  against  the  firm  only,  is 
without  equity;  a  court  of  law  being  invested  with  full  au- 
thority to  prevent  an  abuse  of  its  process,  and  being  able  to 
give  ample  redress.    Baldridge  v,  J^ason,  516. 

15.  Fraudulent  misrepresentations;  averments  in  hill  to  rescind  contract. 

When  a  bill,  filed  to  rescind  the  sale  of  land,  on  the  ground  of 
fraudulent  concealments  and  misrepresentations,  sets  forth 
facts  showing  the  particular  concealments  and  misrepresenta- 
tions relied  on,  and  avers  that  these  misrepresentations  were 
as  to  matters  material,  and  not  the  mere  expression  of  opinion 
of  the  defendant,  and  that  complainants  were  induced  thereby 
to  enter  into  the  contract,  its  averments  are  sufficient  in  this 
regard  to  justify  the  relief  asked.     Baker  v. Maxwell,  558. 

16.  Same;  executed  contract  can  be  rescinded  therefor. — A  misrepresenta- 

tion by  one  of  the  parties  to  a  contract  of  sale,  in  regard  to  a 
material  fact  which  operated  as  an  inducement  to  the  other 
party,  upon  which  he  had  a  right  to  rely,  and  by  w^hich  he  was 
actually  deceived  and  injured,  is  a  fraud,  and  confers  upon  him 
the  right  to  avoid  the  contract,  although  wholly  executed,  if 
the  attempt  is  seasonably  made.     lb.  558. 

17.  Averments  of  hill  to  rescind  contract. — A  bill  to  rescind  a  contract, 

whereby  the  complainants  conveyed  to  defendant  certain 
lands,  in  consideration  of  the  transfer  to  them  of  certain  mort- 
gages, on  the  ground  of  misrepresentation  by  defendant  as  to 
the  title  of  the  mortgagors  to  the  realty,  and  the  existence  of 
the  personalty  at  the  time  of  the  mortgage,  need  not  negative 
the  solvency  of  the  mortgagors,  nor  aver  that  the  debts  secured 
by  the  mortgages  were  not  enforceable  otherwise  than  by  the 
foreclosure  of  the  mortgages.    lb.  558. 

18.  Same. — A  bill  filed  to  rescind  a  contract  for  fraudulent  mis- 

representations, which  alleges  that  said  misrepresentations 
were  as  to  material  facts,  and  were  conducive  to  the  transac- 
tion, is  not  demurrable  on  the  ground  that  the  representations 
were  not  such  as  the  complainants  had  a  right  to  rely  upon, 
since  they  might,  by  the  exercise  of  diligence,  have  ascertained 
their  falsity.    Ih.  558. 

19.  Same;  transfer  to  third  party. — If,  in  a  bill  to  rescind  a  contract, 

whereby  complainants  conveyed  to  defendant  certain  land  in 
consideration  of  the  transfer  to  them  of  certain  mortgages  held 
by  the  defendant,  on  the  ground  of  fraudulent  misrepresenta- 
tions as  to  the  property  conveyed  in  said  mortgages,  it  is  shown 
that  the  complainants  assigned  such  mortgages  for  value  and 
without  recourse  to  a  third  person,  and  afterwards  accepted  a 
re-assi^nment  without  recourse  on  such  third  person,  the 
complainants  are  not  entitled  to  the  relief  prayed  for,  unless 
the  bill  further  avers  such  facts  as  imposed  a  legal  or  equitable 
obligation  on  the  complainants  to  accept  such  re-at$signment. 
Ih.  558. 

20.  Same;  complainants'  hwwledge  of  the  falsity  of  tfie  representation*. 

If  it  is  not  alleged  in,  or  inferrible  from,  the  averments  of  the 
bill,  thftt  the  complainants  knew  the  falsity  of  the  representa- 
tions at  the  time  of  the  transfer  by  them  to  such  third  person, 
they  are  entitled  to  the  rescission  of  the  contract,  notwith- 
standing by  such  assignment  of  the  mortgages,  the  alleged 
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fraud  was  condoned,  the  transaciion  infected  by  it  ratified,  and 
the  complainants  may  have  been  guilty  of  laches  in  the  institu- 
tion of  tneir  suit.    lb.  558. 

21.  Equity  jurisdiction;  injunction  of  saU  under  the  power  contained  in 
a  mortgage. — A  court  of  equity  will  enjoin  a  sale  under  the 
power  in  a  mortgage,  when  the  mortgagee  is  proceeding  in  an 
improper  or  oppressive  manner,  or  is  perverting  the  power  from 
its  legitimate  purpose ;  as  where,  having  refused  repeated  ten- 
ders, ne  files  a  bill  to  foreclose,  dismisses  it  without  prejudice 
when  the  cause  was  ready  for  hearing,  and  advertises  the  land 
for  sale  under  the  power  in  the  mortgage,  with  the  avowed  pur- 
pose of  compelling  the  payment  of  another  claim,  which  is  dis- 
puted. McCalley  v.  Otey,  584. 
22.  Payment  of  money  into  court  not  a  prerequisite  of  a  bill  to  redeem  and 
to  enjoin  the  execution  of  a  power  of  sale.— The  payment  of  money 
into  court  is  not  essential  to  the  equity  of  a  bill  filed  by  the 
mortgagor  to  redeem  and  to  enjoin  the  execution  of  a  power  of 
sale,  when  the  bill  alleges  a  tender,  several  times  repeated,  and 
its  refusal,  and  that  the  complainants  "are  now  ready  and  will- 
ing to  pay,  and  have  been  ready  and  willing  to  pay  ever  since" 
the  tender.    lb.  584. 

23.  Bill  to  foreclose  mortgage;  when  defendant  not  estopped  by  former  lit- 

igation.^A  defendant  in  a  foreclosure  suit,  asserting  a  title  par- 
amount under  a  mortgage,  executed  prior  to  the  mortgage 
sought  to  be  foreclosed,  is  not  estopped  by  a  decree  rendered 
in  a  former  suit,  to  which  he  was  a  party,  not  involving  the  va- 
lidity of  his  mortgage  or  the  property  therein  conveyed,  in 
which  it  was  decreed  that  the  mortgage  sought  to  be  foreclosed 
was  a  valid  security  in  the  hands  of  the  complainant.  Boiling 
dcSon  V.  Pace,  607. 

24.  Same;  not  affected  by  right  to  file  cross  bill. — The  fact  that  the  de- 

fendant in  a  suit  to  foreclose  a  mortgage  was  a  defendant  in  the 
former  suit  and  could  have  propounded  his  interest  as  claimed 
under  a  prior  mortgage  only  by  a  cross  bill  filed  in  such  former 
suit,  praying  the  foreclosure  of  said  mortgage,  does  not  prevent 
such  defendant  from  asserting  his  claim  under  said  mortgage  as 
a  defense  in  the  subsequent  suit.    lb.  607. 

25.  Parties  to  foreclosure  suit;  when  bill  should  be  dismissed. — In  a  suit 

to  foreclose  a  mortgage  only  those  claiming  title  subordinate  to 
the  mortgage  should  be  made  parties,  and  if  the  answer  of  a 
defendant  discloses  that  he  relies  on  a  paramount  title,  the  bill 
should  be  dismissed  as  to  him,  unless  the  complainant  is  pre- 
pared to  prove  that  such  title  was,  in  fact,  acquired  subsequent 
to  the  mortgage.    lb.  607. 

26.  Same;  effect  of  decree  on  appeal;  complainant  estopped. — When,  in 

a  foreclosure  suit  the  prayer  of  the  bill  is  that  all  claims  under 
the  mortgage  be  foreclosed,  and  it  is  alleged  that  one  of  the  de- 
fendants asserts  an  interest  in  the  lands  subordinate  to  the 
mortgage,  and  this  defendant  sets  up  in  bis  answer  a  claim  and 
title  paramount  to  that  of  the  complainant,  and  the  same  is  lit- 
igated without  objection,  and  decided  in  favor  of  said  defend- 
ant, the  complainant  can  not,  on  appeal,  attack  this  decree,  on 
the  ground  that  the  question  could  not  properly  be  litigated  in 
a  foreclosure  suit.  Both  parties  having  appeared,  ana  having 
actually  litigated  the  issue  in  such  &uit,  are  bound  by  the  de- 
cree therein.    16.  607. 
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II.    Pleading  and  Practice. 

27.  Tender;  what  necessary  when  purchaser  is  a  non-resident. — When  a 

bill  is  filed  to  redeem  lands  sold  under  a  mortgage,  and  the 
purcbaser  is  absent  from  the  State,  a  tender,  to  be  sufficient, 
must  be  made  by  a  deposit  of  the  money  in  court  on  the  filing 
of  the  bill.    Beebe  v.  BuAon,  117. 

28.  Parties  to  Mil  for  settlement  of  administration. — Infants  are  neces- 

sary parties  to  a  bill  which  seeks  a  settlement  of  the  adminis- 
tration of  the  estate  of  an  intestate  of  which  they  are  distrib- 
utees, or  the  accounts  of  a  partnership  of  which  he  was  a  mem- 
ber, the  surviving  partner  being  his  administrator.  Parker  v. 
Parker,  239. 

29.  Partnership  property  on  4^ssolution  by  death.^ On  the  dissolution 

of  a  partnership  by  the  death  of  one  of  the  partners,  the  title  to 
the  personal  assets  devolves  on  the  survivor,  first  for  the  pay- 
ment of  debts,  and  the  residue  for  distribution  amonff  the  next 
of  kin  ;  and  the  title  to  the  real  estate  vest^  in  the  heirs,  sub- 
ject in  equity  to  be  converted  into  partnership  assests,  and  used 
for  partnership  purposes.    lb.  239. 

30.  Non-joinder  of  necessary  parties.—The  non-joinder  of  necessary 

parties  is  available  on  error,  or  the  objection  may  be  taken  by 
the  court  ex  mero  viotu,    Tb.  239. 

31.  Guardian  ad  litem  for  infants;  allowance  for  solicitor's  fees. — When 

infants  are  necessary  parties  to  a  chancery  suit,  their  interests 
can  only  be  represented  by  a  guardian  ad  litem,  and  a  person 
who  has  an  adverse  interest  to  them,  however  slight,  can  not 
properly  act  as  guardian  ad  litem;  and  when  they  are  not  prop- 
erly represented  by  a  guardian  ad  litem,  an  allowance  for  solic- 
itor's fees,  for  services  rendered  them,  is  improper  and  erro- 
neous,    lb.  239. 

32.  Husband  and  wife  as  parties— V^hen  the  legal  title  to  the  home- 

stead is  in  the  husband,  the  wife  can  not  properly  be  joined 
with  him  in  a  bill  which  seeks  the  cancellation  of  a  mortgage  of 
the  land  on  the  ground  that  it  was  not  acknowledged  by  her  on 
separate  examination  as  by  law  required.  Grider  v.  American 
Freehold  Land  Mortgage  Co.,  281 . 

33.  Offer  to  do  equity. — When  a  mortgage  is  given  for  money  bor- 

rowed, and  the  mortgagor  afterwards  seeks  to  cancel  it  as  a 
cloud  on  his  title,  on  account  of  defects  in  its  execution  or  ac- 
knowledgment, he  must  offer  in  his  bill  to  do  equity  by  refund- 
ing the  money,  with  lawful  interest.  Grider  v.  Amer.  Freehold 
Land  Mortgage  Co.,  281 ;  Giddens  v.  Boiling,  319. 

34.  Multifariousness;  misjoinder;  laches  in  filing  bill. — When   several 

attachments  are  successively  levied  on  a  stock  of  goods,  on 
which  a  prior  attachment  has  been  levied  by  a  person  also 
claiming  to  be  a  creditor,  and  each  of  the  subsequent  creditors 
then  files  a  bill  in  equity  to  set  aside  the  prior  attachment  on 
the  ground  of  fraud  and  collusion  between  the  plaintiff  and  the 
debtor ;  the  bill  of  the  creditor  whose  attachment  was  first  lev- 
ied being  filed  last,  making  the  other  attaching  creditors  par- 
ties defendant,  and  claiming  priority  of  payment  because  his 
attachment  was  first  levied  ;  it  is  neither  multifarious,  nor  de- 
murrable for  misjoinder  of  parties;  nor  is  he  guilty  of  culpable 
laches  in  not  filing  his  bill  until  after  the  lapse  of  eighteen 
months  from  the  levies,  when  it  appears  that  the  money  arising 
from  the  sale  of  the  attached  goods  has  been  retained  in  the 
hands  of  the  sheriff  under  injunctions  issued  under  the  former 
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bills,  but  it  16  suggested  that  the  several  cases  be  consolidated. 
Bamberger y  Bloom  d*  Co.  v.  Voorhees^  Miller  <i-  Rupelj292. 
35.  Variance;  relief  can  not  be  granted  vyithout  allegations. — Relief  can 
not  be  granted  for  matters  not  alleged,  although  the  evidence 
may  disclose  a  right  to  recover;  and  hence,  if,  in  a  suit  in 
equity  to  foreclose  a  mortgage,  the  individual  members  of  a 
partnership  are  made  parties  defendant,  hut  not  in  their  part- 
nership names,  and  the  bill,  neither  in  its  averments  nor  prayer, 
seeks  to  enforce  the  collection  of  an  indebtedness  from  said 
firm,  a  decree  against  the  firm  is  erroneous,  and  a  bill  to  review 
and  annul  said  decree  is  maintainable.  Cook  v.  Boiling  & 
Son, 456. 
36  Stipulation  in  mortgage  for  payment  of  attorney^ s  fees;  sufficient  aver- 
ment of  necessity  for  foreclosure  in  equity. ^When  a  bill,  filed  for 
the  foreclosure  of  a  mortgage,  alleges  that  said  mortgage  con- 
tains no  provision  authorizing  the  mortgagee  to  purchase  the 
mortgaged  property  if  bold  under  the  power  of  sale,  and  that  by 
reason  of  ihe  defenses  of  usury  and  the  denial  of  the  validity  of 
the  mortgage  by  the  mortgagor,  no  third  person  would  pur- 
chase at  a  sale  under  the  power,  a  necessity  to  resort  to  fore- 
closure proceedings  is  sufficiently  shown ;  and  attorney's  fees 
should  be  allowed  under  a  stipulation  in  said  mortgage  that  the 
mortgagor  would  pay  such  fees  "if  it^hall  become  necessary  to 
employ  an  attorney  to  foreclose  this  mortgage."  McCall  v. 
Amer.  Freehold  Land  Mortgage  Co.,  427. 

37.  Married  woman  relieved  of  the  disabilities  of  coverture  has  power  to 

contract  for  payment  of  attorney's  fees.-- A.  married  woman  relieved 
of  the  disabilities  of  coverture  by  a  decree  of  the  chancellor, 
•*so  far  as  to  invest  her  with  the  power  to  buy.  sell,  hold,  con- 
vey and  mortgage  real  and  personal  property,'*  is  competent  to 
bind  herself  and  her  property  by  a  stipulation  in  a  mortgage 
for  the  payment  of  attorney's  fees,  and  all  other  expenses  of 
foreclosing  the  mortgage,    lb.  427. 

38.  Averments  of  petition  to  be  relieved  of  disabilities  of  coverture;  suffi- 

cient allegations  in  a  bill  to  foreclose  mortgage  .-^ A  petition  by  a 
married  woman  averring  liint  she  was  the  owner  of  a  statutory, 
separate  estate,  and  praying  her  disabilities  of  coverture  as  to 
such  estate  be  removed,  so  lar  as  to  invest  her  with  the  right 
to  buy,  sell,  hold,  mortgage  and  convey  her  said  real  and  per- 
sonal property,  and  to  sue  and  be  sued  as  a  feme  sole^  alleges 
the  jurisdictional  facts  necessary  to  warrant  a  decree  relieving 
her  of  the  disabilities  of  coverture ;  and  a  bill  which  avers 
these  facts,  and  further  avers  that  her  husband  was  made  a 
party  defendant  to  said  petition  '*and,  in  a  writing  signed  by 
him  and  filed  in  said  cause,  gave  his  assent  thereto,"  shows  that 
a  decree  of  the  chancellor  removing  the  disabilities  of  cover- 
ture, was  based  upon  a  petition  which  contained  the  requisite 
jurisdictional  allegations,    lb.  4^7. 

39.  Waiver  of  right  to  e.r.empiion;  not  material.— A  waiver  of  the  right 

to  exemption  by  mortgagee  is  immaterial  when  the  bill  to  fore- 
close the  mortgage  seeks  no  relief  dependent  on  or  referable 
to  such  waiver.    lb.  427. 

40.  Frauduhnt  misrepresentations;  averments  in  bill  to  rescind  contract. 

When  a  bill  filed  to  rescind  the  sale  of  land,  on  the  ground  of 
fraudulent  concealments  and  misrepresentations,  sets  forth 
facts  showing  the  particular  concealments  and  misrepresenta- 
tions relied  on,,  and  avers  that  these  misrepresentations  were 
as  to  matters  material,  and  not  the  mere  expression  of  opinion 
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of  the  defendant,  and  that  complainants  were  induced  thereby 
to  enter  into  the  contract,  its  averments  are  sufficient  in  this 
regard  to  justify  the  relief  asked.     Baker  r.  Maxwell,  568. 

41.  Same;  executed  contract  can  be  rescinded  ifierefor. — A  misrepresen- 

tation by  one  of  the  parties  to  a  contract  of  sale,  in  regard  to  a 
material  fact  which  operated  as  an  inducement  to  the  other 
party,  upon  which  he  had  a  right  to  rely,  and  by  which  he  was 
actually  deceived  and  injured,  is  a  fraud,  and  confers  upon  him 
the  right  to  avoid  the  contract,  although  wholly  executed, if  tbe 
attem^tt  is  seasonably  made.     lb.  658. 

42.  Averments  of  hill  to  rescind  contract. — A  bill  to  rescind  a  contract, 

whereby  the  complainants  conveyed  to  defendant  certain  lands, 
in  consideration  of  the  transfer  to  them  of  certain  mortgages, 
on  the  ground  of  misrepresentation  by  defendant  as  to  the  title 
of  the  mortgagors  to  the  realty,  and  the  existence  of  the  per- 
sonalty at  tbe  time  of  the  mortgage,  need  not  negative  the  sol- 
vency of  the  mortgagors,  nor  aver  that  the  debts  secured  by 
the  mortgages  were  not  enforceable  otherwise  than  by  the  fore- 
closure of  the  mortgages.    lb.  568. 

43.  Same. — A  bill  filed  to  rescind  a  contract  for  fraudulent  misrep- 

resentations, which  alleges  that  said  misrepresentations  were 
as  to  material  facts,  and  were  conducive  to  the  transaction,  is 
not  demurrable  on  the  ground  that  the  representations  were 
not  such  as  the  complainants  had  a  right  to  rely  upon,  since 
they  might,  by  the  exercise  of  diligence,  have  ascertained  their 
falsity.     /?>.558. 

44.  Same;  transfer  to  third  party . — If,  in  a  bill  to  rescind  a  contract, 

whereby  complainants  conveyed  to  defendant  certain  land  in 
consideration  of  the  transfer  to  them  of  certain  mortgages 
held  by  the  defendant,  on  the  ground  of  fraudulent  misrepre- 
sentations as  to  the  property  conveyed  in  said  mortgages,  it  is 
shown  that  the  complainants  assigned  such  mortgages  for  value 
and  without  recourse  to  a  thirp  person,  and  afterwards  ac- 
cepted a  re-assignment  without  recourse  on  such  third  person, 
the  complainants  are  not  entitled  to  the  relief  prayed  for,  un- 
less the  bill  further  avers  such  facts  as  imposed  a  legal  or 
equitable  obligation  on  the  complainants  to  accept  such  re- 
assignment.    7b.  658. 

45.  Same  ;  complainants*  knowledge  of  the  falsity  of  the  representations. 

If  it  is  not  alleged  in, or  inferrible  from,  the  averments  of  the 
bill,  that  the  complainants  knew  the  falsity  of  the  representa- 
tions at  the  time  of  the  transfer  by  them  to  such  third  person, 
they  are  entitled  to  the  rescission  of  the  contract,  notwith- 
standing by  such  assignment  of  the  mortgages,  the  alleged 
fraud  was  condoned,  the  transaction  infected  by  it  ratified,  and 
the  complainants  may  have  been  guilty  of  laches  in  the  institu- 
tion of  their  suit.     lb.  658. 

46.  Bill  in  ajuity  against  a   corporation ;   proof  of  service  of  process. 

Before  a  decree  pro  confesso  and  final  decree  can  be  rendered  in 
a  suit  in  chancery  against  a  corporation,  proof  must  be  made 
that  the  person  upon  whom,  as  shown  by  the  sheriff's  return, 
the  process  of  summons  was  served,  was  the  agent  of  the  cor- 
poration, or  occupied  such  other  relation  towards  it,  as  justified 
the  service  upon  him  for  the  corporation.  Oxanna  Building 
Asso.  V.  AgfCy  691. 

47.  Bill  to  foreclose  mortgage  ;  when  defendant  not  estopped  by  former  liti- 

gation.— A  defendant  in  a  foreclosure  suit,  asserting  a  title  par- 
amount under  a  mortgage,  executed  prior  to  ihe  mortgage 
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sought  to  be  forclosed,  is  not  estopped  by  a  decree  rendered  in 
a  former  suit,  to  which  he  was  a  party,  not  involving  the  valid- 
ity of  his  mortgage  or  the  property  therein  conveyed,  in  which 
it  was  decreed  that  the  mortgage  sought  to  be  foreclosed  w^as 
a  valid  security  in  the  hands  of  the  complainant.  Boiling  <&  Son 
V.  Pace.  607. 

48.  Parties  to  foreclosure  suit ;  tvhen  bill  should  he  dismissed  — In  a  suit 

to  foreclose  a  mortgage  only  those  claiming  title  subordinate  to 
the  mortgage  should  be  made  parties,  and  if  the  answer  of  a 
deferdant  discloses  that  he  relies  on  a  paramount  title,  the 
bill  should  be  dismissed  as  to  him,  unless  the  complainant  is 
prepared  to  prove  that  such  title  was,  in  fact,  acquired  subse- 
quent to  the  mortgage.     Ih.  607. 

49.  Same  ;  effect  of  decree  on  appeal ;  complainant  estopped. — When  in  a 

foreclosure  suit  the  prayer  of  the  bill  is  that  all  claims  under 
the  mortgage  be  foreclosed,  and  it  is  alleged  that  one  of  the 
defendants  asserts  an  interest  in  the  lands  subordinate  to  the 
mortgage,  and  this  defendant  sets  up  in  his  answer  a  claim  and 
title  paramount  to  that  of  tie  complainant,  and  the  same  is 
litigated  without  objection,  and  decided  in  favor  of  said  de- 
fendant, the  complainant  can  not,  on  appeal,  attack  this  decree, 
on  the  ground  that  the  question  could  not  properly  be  litigated 
in  a  foreclosure  suit.  Both  parties  having  appeared,  and  hav- 
ing actually  litigated  the  issue  in  such  suit,  are  bound  by  the 
decree  therein.    Ih.  607. 

50.  Same;  not  affected  by  right  to  file  cross  hill.— The  fact  that  the  de- 

fendant in  a  suit  to  foreclose  a  mortgage  was  a  defendant  in 
the  former  suit  and  could  have  propounded  his  interest  as 
claimed  under  a  prior  mortgage  only  by  a  cross  bill  filed  in  such 
former  suit,  praying  the  f^reclosre  of  said  mortgage,  does  not 
prevent  such  defendant  from  asserting  his  claim  under  said 
mortgage  as  a  defense  in  the  subsequent  suit.  /  h.  607. 
61.  Dismissal  of  bill  in  ff/ji/it/.— When  the  relief  prayed  for  in  a  bill 
in  equity  can  not  be  granted,  but  the  bill  can  be  amended  so  as 
to  allow  the  complainant  some  relief,  it  should  be  dismissed 
without  prejudice.    Allen  r.  McCullongh^^Vl. 

52.  Misjoinder  of  parties   defendant;  by  whom   available. — One  who  is 

improperly  made  a  party  defendant  to  a  bill  in  equity  may  take 
advantage  of  the  misjoinder;  but  if  such  defendant  fails  to 
object,  a  demurrer  by  a  co-defendant  on  the  ground  of  such 
misjoinder,  will  not  be  sustained.    Hammett  v.  Strickliti,  616. 

53.  Adverse  possession;  effect  of  a  sale  of  lands  under  a  decree. — A  de- 

fendant, claiming  title  by  adverse  possession,  is  concluded  from 
setting  up  such  title,  when  the  lands  sued  for  were  sold  as  a 
part  of  her  donor's  estate,  under  a  decree  of  the  Chancery 
Court  in  a  cause  to  which  she  was  a  party,  and  at  which  sale 
the  land  was  purchased  by  the  plaintiff.    Lee  v.  Thompson,  95. 

CHARGE, OF  COURT  TO  JURY. 

1.  The  signature  of  presiding  judge  to  charges  given  and  refused.^The 

statute,  (Code,  §  2756), does  not  require  the  presiding  judge  to 
sign  his  name  in  full,  in  marking  a  charge  "Given*' or  **Re- 
fused  ;*'  or  to  add  his  title  to  his  name  in  such  cases.  Kennedy 
V.  Smith,  83. 

2.  Injuru  to  credit  by  issuance  of  garnishment  not  recoverable. — While 

the  refusal  of  the  court  to  instruct  the  jury  that  "Damages  for 
injury  to  credit,  resulting  solely  from  the  failure  of  plaintiff  to 
get  the  amount  suspended  by  the  garnishment,  are  not  recov- 
erable in  this  suit"  on  the  garnishment  bond,  may  be  error,  it 
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is  not  available  to  defendant  when  the  complaint  counts  on  in- 
jury done  to  plaintiff's  credit  by  tying  up  in  the  hands  of  the 
garnishee  the  money  due  him,  and  issue  is  joined  on  such  a 
count,  and  the  plaintiff,  without  objection,  introduces  evidence 
to  support  it.  Ala.  St.  Ld.  Co.  v.  Reed,  19. 
8.  MiHleaaing  charge. — The  taking  of  a  non-suit  is  not  conclusive  of 
the  fact  of  indebtedness  vel  no/i;  and  a  charge  which  asserts 
**that  the  non-suit  taken  in  the  garnishment  suit  was  not  a 
breach  of  the  [garnishment]  bond."  if  not  positively  erroneous, 
is  misleading  and  should  be  refused.    Ih.  19. 

4.  Right  to  consider  what  was  done  in  the  garnishment  trial. — An  in- 

struction that  *'The  jury  can  not  consider  for  any  purpose,  what 
happened  on  the  trial  of  the  garnishment  suit;"  or  that  **The 
jury  can  not  consider,  for  any  purpose^  the  fact  that  the  plain- 
tiff in  the  garnishment  suit  took  a  non-suit,"  does  not  assert  a 
correct  proposition  of  law.     Ala.  St.  Ld.  Co.  v.  Reed^  19, 

5.  Charge  as  to  sufficiency  of  evidence. — A  charge  given  in  a  criminal 

case,  instructing  the  jury  that  they  must  render  a  verdict  of 
guilty,  **if  they  be  ieve  from  the  evidence  "  certain  facts  hypo- 
thetically  stated,  omitting  the  expression  "beyond  a  reasona- 
ble doubt,"  or  other  equivalent  words,  is  reversible  error,  and 
it  is  not  necessary  that  the  defendant  should  ask  an  explana- 
tory charge.     Pierson  r.  State,  148;  Heath  v.  Slate,  179. 

6.  Charge  as  to  manslaughter. — When  a  party  is  on  trial  for  murder, 

it  is  the  safer  rule  for  the  court  to  charge  the  jury  as  to  all  the 
degrees  of  homicide  included  in  the  indictment,  *'unless  it  is 
perfectly  clear  to  the  judicial  mind  that  there  is  no  evidence 
tending  to  brin^  the  offense  within  some  particular  degree ;" 
but  when  the  evidence  set  out  in  the  bill  of  exceptions  shows 
that  the  defendant,  if  guilty  at  all,  is  guilty  of  murder,  the 
failure  of  the  court  to  charge  as  to  the  constituents  of  man- 
slaughter is  not  error.     Pierson  v.  State,  148. 

7.  Charges  as  to  snfficiency  of  evidence  and  reasonable  doubt.  —A  charge 

instructing  the  jury,  in  a  criminal  case,  "that  the  innocence  of 
the  defendant  should  be  presumed  until  his  guilt  is  established 
by  evidence  in  all  the  material  aspects  of  the  case  beyond  a  rea- 
sonable doubt  and  to  a  moral  certainty  ;"or,  "that  the  evidence, 
to  iind  him  guilty  as  charged,  must  be  strong  and  cogent,  so 
strong  and  cogent  as  show  his  guilt  to  amoral  certainty,"— each 
asserts  a  correct  legal  proposition,  and  its  refusal  is  reversible 
error.— Gilmo rev.  State,  166. 

8.  Argumentative  charge  as  to  evidence  of  foot-prints. — A  charge  in- 

structing the  jury,  "as  to  foot-prints,  that  where  no  peculiar 
marks  are  observed,  but  the  correspondence  thus  proved  is 
merely  in  point  of  superficial  shape,  outline  and  dimensions, 
and  those  of  the  ordinary  character,  it  may  serve  to  confirm  a 
conclusion  established  by  independent  evidence,  but  can  not  be 
in  itself  safely  relied  on,  on  account  of  the  general  resemblance 
known  to  exist  among  the  feet  and  shoes  of  pei^ons  of  the 
same  age  and  sex,"  is  properly  refused  because  argumentative, 
i?;.  155 

9.  Charge  as  to  hypothesis  of  guilt. — A  charge  instructing  the  jury 

that,  "before  they  should  convict  the  defendant,  the  hypothesis 
of  his  guilt  should  flow  naturally  from  the  facts  pioved,  and  be 
consistent  with  all  of  them,"  asserts  a  correct  legal  proposi- 
tion ;  but  the  jury  should  keep  in  mind  the  distinction  between 
facts  proved  and  matters  given  in  evidence.  lb.  155. 
10.  Charge  as  to  sufficiencu  of  evidence  in  excluding  probability  of  tnno- 
cence.'-A  charge  which  instructs  the  jury  that  the  evideaoe  in 
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all  criminal  prosecutions,  "to  justify  a  conviction,  should  be 
such  as  to  exclude  a  rational  probability  of  innocence/*  is 
inapt,  confusing  and  misleading,  and  is  properly  refqsed  ;  but  a 
charge  instructing  them  that  they  *'mu8t  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  and  to  a  moral  certainty  that 
the  defendant  is  guilty  as  charged,  to  the  exclusion  of  every  prob- 
ability of  his  innocence  and  every  reasonable  doubt  of  his  guilt; 
and  if  the  prosecution  has  failed  to  furnish  such  measure  of  proof, 
and  to  impress  the  minds  of  the  jury  with  such  belief  of  his  guilt, 
they  should  find  him  not  guilty," — is  correct,  and  ought  to  be 
given.  •  lb.  155 

11.  Charge  as  to  sufficiency  of  evidence. — A  charge  instructing  the  jury 

that.  **no  matter  how  strong  may  be  the  facts,  if  they  can  be  re- 
conciled with  the  theory  that  some  other  person  may  have  done 
the  act,  then  the  guilt  of  the  accused  is  not  shown  by  that  full 
measure  of  proof  which  the  law  requires," — is  correct  and 
ought  to  be  given.    lb.  155. 

12.  General  charge  on  evidence.^ln  a  criminal  case,  when  there  is 

any  conflict  in  the  evidence,  or  different  inferences  may  be 
drawn  from  it  as  to  the  defendant's  intent  whether  honest  or 
criminal,  in  the  commission  of  the  act  charged,  he  is  not  enti- 
tled to  the  general  charge  on  the  evidence.    Sitns  v.  State.  161. 

13.  Charge  ignoring  evidence  of  lewd  character. — A  man  being  on  trial 

under  an  indictment  for  living  in  adultery  with  a  woman,  and 
evidence  of  lewd  character  having  been  admitted  without  objec- 
tion, a  charge  instructing  the  jury  that  **the  fact  that  she  has  a 
bad  character  for  virtue  does  not  aid  the  prosecution,  unless  it 
has  otherwise  proved  his  guilt  as  charged  in  the  indictment," 
is  properly  refused.    Cox  v.  State,  162. 

14.  Charge  on  part  of  evidence. — A  charge  which,  specifying  one  of 

several  criminating  circumstances  in  evidence,  instructs  the 
jury  that  it  is  not  enough  to  justify  a  conviction,  is  properly 
refused,  since  it  tends  to  mislead,  and  is  to  some  extent  argu- 
mentative,   lb.  162. 

15.  Charge  as  to  nufficiency  of  evidence. — To  authorize  a  conviction  in 

a  criminal  case,  the  evidence  must  convince  the  jury  beyond  a 
reasonable  doubt;  and  a  charge  which  instructs  them  that  they 
can  not  acquit  the  defendant,  "if  they  believe  the  evidence^^  is 
reversible  error.  Hooks  v  State,  166. 
16.*  Same  ;  abstract  charge- A  charge  instructing  the  jury  that  "the 
mere  posse«ssion  of  stolen  goods,  without  other  evidence  of 

?:uilt,  is  not  prima  facie  evidence  of  burglary,"  is  properly  re- 
used because  abstract,  when  there  is  other  evidence  tending 
to  show  the  defendant's  guilt  as  charged.     Hicks  v    State,  169. 

17.  Same;  charge  invading  province  of  jury.  — A  charge   instructing 

the  jury  that,  "the  money  found  on  the  defendant's  person  not 
being  the  money  alleged  to  have  been  stolen,  he  is  not  required 
to  account  to  the  satisfaction  of  the  jury  for  his  possession  of 
the  money  found  on  him  at  the  time  of  his  arrest,"  is  properly 
refused,  because  invasive  of  the  province  of  the  jury,  when 
there  is  evidence  from  which  they  may  infer  that  some  of  the 
money  was  part  of  that  stolen,  and  some  of  it  procured  in  ex- 
change or  barter  of  the  rest,  and  also  other  evidence  of  guilt. 
lb.  169. 

18.  Argumentative  and  abstract  charges  are  properly  refused  ;  and  also 

a  charge  which  is  based,  not  on  the  belief  of  the  jury  as  to  the 
tendencies  of  the  evidence,  but  on  what  the  evidence  shows,  or 
fails  to  show.     Thompson  v.  Stale,  173. 
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19.  Charges  hm  to  reasonable  doubt  and  sufficiency  of  evidence. — A  charge 

requested  in  a  criminal  case,  instructing  the  jury  that  they 
must  acquit  the  defendant,  unless  the  evidence  satislieB  them 
of  his  guilt  '*beyond  a  reasonable  doubt  and  a  moral  certainty/' 
is  properly  refused      Roberson  r    States  189. 

20.  Argumentire  charffeH  Are  \)roper]y  refus^.     lb    189. 

21.  Abstract  charges  are  properly  refused ;  and  a  charge  requested  is 

abstract,  when  it  is  partly  based  on  facts,  hypothetically  stated, 
of  which  there  is  no  evidence  whatever.     lb.  189. 

22.  Charge  as  to  reaaonahte  doubts  or  safliciency  of  evidence. — To  justify 

a  conviction  in  a  criminal  case,  the  evidence  must  exclude,  not 
"erery  hypothesis,"  but  every  reasonable  hypothesis,  except  that 
of  guilt;  and  a  charge  requested,  which  requires  that  it  shall 
exclude  '*every  hypothesis  but  that  of  the  defendant's  guilt,"  is 
properly  refused.     Culver  r.  State,  193. 

23.  Charge   invading  province  of  jury,  as  to  sufficiency  of  impeaching 

evideneyF. — A  charge  instructing  the  jury,  in  a  criminal  case,  that 
the  testimony  of  an  impeached  witness,  to  the  effect  that  they 
would  not  believe  another  witness  on  oath,  "is  sufficient  to 
generate  a  reasonable  doubt  of  the  defendant's  guilt,  when  a 
conviction  is  dependent  on  the  testimony  of  that  witness,  and 
there  is  no  evidence  in  support  of  his  testimony,"  invades  the 
province  of  the  jury,  and  is  properly  refused.    Prior  v.  State,  196. 

24.  Burden  of  proof  as  to  cause  or  time  of  injuries;  general  charge  on 

evidence. — When  the  action  is  against  the  railroad  company 
which,  receiving  the  stock  from  the  original  company,  delivered 
them  at  their  destination,  and  counts  on  injuries  resulting 
from  the  negligence  of  the  defendant's  servants,  the  onus  is  on 
the  plaintiff  to  prove  that  the  animals  were  in  good  condition 
when  received  by  it ;  but.  if  the  evidence  is  conflicting  as  to 
their  condition  at  that  time,  the  defendant  is  not  entitled  to 
the  general  affirmative  charge.  L.  d-  X.  R,  R.  Co.  v.  Grant  tt 
Richardson,  325. 

25.  Charges  to  the  jury  ;  obMruction  of  navigable  streams. — In  an  action 

for  the  breach  of  a  contract,  by  which  the  contractors  are  re- 
quired to  remove  a  large  quantity  of  solid  rock  lying  on  the  bank 
of  a  navigable  stream,  where  it  is  shown  that  to  blast  this  rock 
into  the  stream  would  be  less  expensive  than  to  remove  it  else- 
where, but  that  such  blasting  into  the  stream  might  obstruct 
navigation,  a  charge  that  "under  the  law  and  Constitution  of 
the  State  of  Alabama,  no  one  has  the  right  to  obstruct  a  navi- 
gable stream  in  the  State  of  Alabama."  is  not  abstract,  nor  is 
ic  objectionable  as  assuming  that  the  blasting  into  the  stream 
would  necessarily  obstruct  navigation.  Danf or th  d:  Armstrong 
V.  T.  d-C.  River  R.  R.  Co.,  331. 

26.  Sime. — A  charge  to  the  jury,  that  the  plaintiffs  in  such  case,  in 

carrying  out  their  contract,  had  no  right  to  blast  the  rock  into 
the  river  in  such  quantities  as  would  obstruct  the  river  and  en- 
danger navigation  therein,  is  not  erroneous,  and  should  be 
given.    76.  331. 

27.  iSa/m'.— Charges  that  the   plaintiffs  could  not  recover  any  profits 

for  rock  which  they  had  intended  to  blast  into  the  river,  if  any, 
and  that  plaintiffs  had  no  right  to  blast  rock  into  the  river,  are 
properly  refused,  as  assuming  that  to  blast  the  rock  into  the 
river  would  obstruct  navigation.    lb  331. 

28.  Profits  recoverable;  charge  to  jury  —An  instruction  that  profits  which 

would  reasonably  have  been  realized  but  for  the  defendant's 
fault,  are  recoverable,  but  not  those  which  were  speculative, con- 
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tingent,  probable  or  remote,  is  erroneous,  in  making  an  im- 
proper use  of  the  word  "probable ;"  since  reasonably  probable 
profits  misht  be  recoverable.     lb.  331. 

29.  Same. — ^A  cnarge  to  the  jury  forbidding  the  recovery  of  profits, 

'*Unles8  the  jury  believe  from  the  evidence  that  the  profits 
claimed  are  certain,"  is  erroneous;  reasonable  certainty  being 
sufficient  to  justify  a  recovery.     Ih,  331. 

30.  Charges  as  to  injury  of  plaintiff. — Where  there  is  evidence  that 

after  the  cars  were  uncoupled,  and  while  plaintiff  was  lay- 
ing the  coupling  pin  on  the  draw-head  of  the  car  in  front,  such 
car  overtook  the  detached  cars,  and  the  plaintiff's  arm  was 
caught,  between  thp  draw-heads,  the  request  that  if  the  plain- 
tiff was  injured  by  his  failure  to  adopt  the  safer  course,  he  can- 
not recover,  is  well  refused,  if  it  does  not  appear  that  he  had 
time  to  comprehend  the  safer  way  and  to  adjust  himself  ac- 
cordingly.   A.  G.S.  R.  H.  Co.  V.  Richie,  346. 

31.  Charge  an  to  the  duty  of  plaintiff. — If  in   an   action  by   a  brake- 

man  against  a  railroad  company  for  injuries,  alleged  to  have 
been  received  while  uncoupling  cars,  on  account  of  the  negli- 
gence of  the  engineer,  there  is  evidence  from  which  the  jury 
might  believe  that  the  plaintiff's  danger  was  not  obvious  to 
him,  it  is  error  to  instruct  the  jury,  tliat  '*if  the  jury  believe 
from  the  evidence  that  it  was  impossible  for  plaintiff  to  have 
done  this  work,  without  getting  his  arm  in  between  the  dead- 
woods,  then  the  court  charges  the  jury  that  he  should  not  have 
done  the  work  at  all,  and  he  cannot  recover  in  this  action,  if  he 
attempted  to  do  the  work,  if  it  were  impossible  to  do  so,  and 
while  so  engaged  was  injured."    lb.  346. 

32.  Charge  an  to  obeying  the  nignnh  of  the  conductor. — A  charge  that 

assumes  that  the  engineer  cannot  be  negligent  in  operating  his 
engine,  if  he  does  so  in  prompt  and  careful  compliance  with 
the  signals  of  the  conductor,  is  erroneous,  where  an  act,  how- 
ever performed,  would  be  a  negligent  one  ;  and  it  is  not  for  the 
court  to  assume  the  truthfulness  of  the  testimony  of  the  con- 
ductor that  the  signal  given  on  a  certain  occasion  was  a  proper 
one.    lb.  346. 

33.  AbHtrnct,  argumentative  and  misleading  charges. — Charges  that  are 

abstract,  argumentative  or  misleading  are  properly  refused. 
lb.  346. 

34.  Charge  to  the  jury;  does  not  as.><Hme  negligence — An  instruction  to 

the  jury  that  if  a  carrier,  having  undertaken  to  deliver  live 
stock,  failed  to  deliver  it  in  a  safe  condition  within  a  reason- 
able time,  a  presumption  of  negligence  arises,  and  the  burden 
of  proof  is  shilted  to  the  defendant  to  excuse  itself  from  neg- 
ligence, is  not  erroneous,  as  assuming  that  the  stock  was  ship- 
ped in  a  safe  condition  and  injured  during  transportation,  k, 
d- 1).  R.  R.  Co.  r.  Trousdale  d-  Sons,  389. 

35.  Samr. — In  an  action  against  a  common  carrier  for  injury  to  live 

stock,  alleged  to  have  been  caused  by  unreasonable  delay  in 
transporting  the  same,  an  instruction  that,  if  the  jury  believe 
from  the  evidence  the  plaintiff  is  entitled  to  recover,  the  meas- 
ure of  damage  is  the  difference  in  the  market  value  of  the 
stock,  if  they  had  been  delivered  without  delay,  and  their  mar- 
ket value  after  their  delivery,  in  the  condition  the  evidence 
shows  they  were  in,  is  not  erroneous  as  assuming  that  the 
stock  was  injured  in  transportation.     lb.  389. 

36.  Charge  to  the  jury;  nominal  damages.— In  An  action  for  damages 

caused  by  negligent  delay  in  transporting  freight,  a  charge  to 
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the  jury  that  seeks  to  limit  the  plaintiflf's  recovery  to  nominal 
damages,  on  the  theory  that  by  ordinary  prudence  the  injury 
complained  of  could  have  been  repaired,  is  affirmatively  bad,  if, 
for  aught  that  is  hypothesized  in  said  charge  the  plaintiff  might 
have  been  put  to  great  trouble  and  expense  in  lepairing  the  in- 
jury to  his  property  caused  by  defendant's  negligence.    Ih.  38  •. 

37.  Same;  not  disregarding  testimoni/. — In  an  action  for  injury  to  live 

stock,  caused  by  delay  in  transporting  the  same,  an  instruction  ' 
'that  the  evidence  is  undisputed  that  a  reasonable  time  for  the 
delivery  of  said  animals,  after  the  delivery  of  the  same  to  the 
railroad  company,  is  ten  or  twelve  hours,"  is  not  open  to  the 
objection  that  it  disregards  the  testimony  adduced  in  the  case, 
that  "usually  stock  in  shipping  go  through  very  nicely  in  ten, 
fifteen  or  twenty  hours;**  the  tendency  of  this  evidence  being 
merely  to  show  that  the  stock  would  not  be  injured  on  a  journey 
lasting  from  ten  to  twenty  hours.    lb.  389. 

38.  Charges;  abstract. — A  charge   announcing  a  correct  principle  of 

law,  if  not  applicable  to  the  facts  of  the  particular  case,  is  prop- 
erly refused      Stringer  v.  Ala.  Min.  R.  R.  Co.,  397. 

39.  Charge  as  to   what  is   necessary  for  plaintiff  to  recorer.—A   charge, 

which,  in  effect,  assert^  no  more  than  that,  if  the  plaintiff  has 
established  to  the  satisfaction  of  the  jury  the  material  aver- 
ments of  the  complaint,  he  is  entitled  to  recover,  is  not  erro- 
neous.   Howard  v.  Taylor ,  450. 

40.  Charges  to  the  jury. — Charges  which   assert  that  "when  plaintiff 

and  defendant  each  testify  in  a  case  and  contradict  each  other 
on  material  points,  and  neither  is  corroborated  by  other  circum- 
stances or  evi'lence,  and  are  equally  credible  and  worthy  of  be- 
lief, the  verdict  should  be  for  the  defendant,"  are  erroneous. 
/6.450. 

41.  Sajne.—A  charge  predicated  on  a  fact  unsupported  by  the  evi- 

dence in  the  case  is  erroneous.    lb.  450. 

42.  Sanie. — A  charge  which  asserts  that  if  there  is  **doubt  and  uncer- 

tainty" as  to  a  fact  which  it  is  incumbent  on  the  plaintiff  to 
prove,  then  such  fact  must  be  regarded  as  not  established,  and 
the  issue  must  be  found  against  the  plaintiff,  exacts  too  high  a 
measure  of  proof,  and  is  erroneous.     Ih.  450. 

43.  Trainmen^ s  right  to  assume  a  compliance  with  the  statute  by  the  em- 

ployees of  an  intersecting  road.— A  charge  that  trainmen  on  one 
road,  who  have  complied  with  the  statute  in  approaching  a 
crossing,  may  assume  that  trainmen  on  the  intersecting  road 
will  also  comply  therewith,  is  not  objectionable,  as  ignoring  a 
duty  which  might  have  nrisen  after  the  train  that  complied 
with  the  statute  had  started,  when  given  in  connection  with  the 
further  instruction,  that  the  train  that  stopped  had  not  the 
right  to  proceed  over  the  crossing  if  the  circumstances  indi- 
cated that  the  other  train  would  not  stop.  R.  &  D.  R.  R.  Co.  r. 
Greenv'oodf  501 . 

44.  Charge  invasive  of  jury^s  province  erroneous — In  an  action  against 

two  intersecting  railroads  for  injuries  resulting  from  a  collision 
of  trains  at  their  crossing,  the  alleged  negligence  being  con- 
troverted by  each,  a  charge  asked  by  one  of  the  defendants  that 
assumes  the  negligence  of  the  other,  and  submits  to  the  jury 
only  ^^hether  such  negligence  was  the  proximate  cause  of  the 
injury,  is  erroneous,  as  invading  the  province  of  the  jury. 
//).  501. 

45.  Argumentative  charge.— WhWe  a.rgument&tive  charges  should  not 

be  given  by  a  court,  the  giving  of  them  is  not  reversible  error. 
Trnfant  v.   White  &  Co.,  526. 
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CHARGE  OF  COURT  TO  JURY— Continued. 

46.  General  affirmative  charge. ^-When,  in  an  action  against  a  railroad 

company  to  recover  damages  for  the  killing  of  a  cow,  there  is 
evidence  from  which  the  jury  could  infer  that  defendant's 
employees  were  negligent  in  not  averting  the  accident,  it  is 
error  to  give  the  general  affirmative  charge  for  the  defendant. 
Moody  V.  A,  G.  S,  E.  R.  Co,,  653. 

47.  Charges;  abstract  and  misleadina, — Charges  instructing  the  jury 

that  the  plaintiff  should  not  be  allowed  compensation  for  loss 
of  time  while  confined  to  his  bed,  after  the  injury  complained 
of.  giving  no  reason  why  such  compensation  should  not  be 
awarded,  are  properly  refused  as  abstract ;  and  if  their  purpose 
was  to  raise  the  question  of  the  plaintiff's  minority  at  the  time 
of  the  injury,  the  charges  are  misleading,  in  that,  the  principle 
of  law  intended  to  be  invoked  was  not  disclosed  by  the  charges. 
L.  &  N.  R.  /?.  Co,  V,  Davis,  593. 

48.  Charges  to  the  jury.— Charges  that  give  undue  prominence  to  cer- 

tain portions  of  the  evidence,  and  ignore  other  material  facts, 
are  properly  refused.    lb.  698. 

49.  Charges;  exacting  too  high  a  degree  of  proof, — To  entitle  the  plain- 

tiff in  a  civil  action  to  recover,  he  must  make  out  his  case  to 
the  reasonable  satisfaction  of  the  jury ;  and  charges,  instruct- 
inK  the  jury  that  if  they  ''are  in  doubt  and  uncertainty  as  to 
whether  or  not  the  plaintiff  has  proven  the  material  allega- 
tions of  his  complaint,  they  must  find  for  the  defendant,  are 
properly  refused,  as  exacting  too  high  a  degree  of  proof.  lb, 
593. 

50.  Improper  charges, — It  is  improper  to  give  to  the  jury  charges  pred- 

icated upon  the  ignorance  and  incapacity  of  jurymen  to  make 
a  calculation  or  render  a  verdict  in  the  particular  case.  lb.  593. 

51.  Charges  to  the  jury  when   there  is  conflict  in  the  evidence. — When 

there  is  conflict  in  the  evidence,  as  to  whether  the  car  that  col- 
lided with  the  car  that  inflicted  the  injury  upon  the  plaintiff 
was  put  upon  the  track  by  means  of  a  "running  switch"  or 
* 'drop  switch,"  it  is  improper  to  charge  the  jury  tnat  a  "run- 
ning switch"  was  not  made.    lb.  593. 
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Exemption  of  a  debtor's  personal  property.   Kennedy 

V.  Smith,  83. 
Failure  to  file  contest  of  exemptions.    Kennedy  v. 

Smith,  83. 
Action  by  administrator  for  negligent  killing  of  bis 

inwstate.     O'Keif  v.  M.  &  C.  R.  i2.  Co.,  624. 
Assuming  risk  of  known  defect .     Birmingaam  Rail- 
way &  Electric  Co,  v,  AlleUy  359. 
Judgment  against  partnership.    Baldridge  t\  Ewon, 

616. 
Judgment  against  partnership.    Baldridge  v,  Eason, 

516. 
Statute  of  limitations  of  one  year.     O'Keifv.M.S:  C. 

R,  R.  Co.,  524. 
General  demurrer.     Cunningham  v.  West.  Un.  Tel.  Co., 

314. 
Replevy  bond.    Rich  v.  Lowenthal,  487. 
Struck  jury.    R.  d-  D.  R.  R.  Co.  v   Greenwood,  601. 
Signing  bill  of  exceptions.    Beal  v.  State,  234. 
Competency  of  witness  as  affected  by  conTiction  of 

crime.     Prior  v.  State,  196. 
Objections  to  depositions.    Moody  v.  A.  G,  S.  R,  R. 

Co.,  663. 
Petition  for  rehearing.  Ex  parte  Farquhar  <t  Son,  27b. 
Lien  on  personal  property  not  subject  to  levy  and 

sale  under  execution.    Kennedy  t\  Smith,  83. 
Notice  to  non-resident  defendant     Meyer  v  K€ith,bl9. 
Jurisdiction  of  equity  to   enforce  mechanic's  lien. 

Colby  v.  St.  James  (Colored)  M.  E.    Church,  259; 

B'gham.  Building  <fe  Loan  Asso,  v.  May  <!•   Thomas 

Hardware  Co.,  276. 
29.    $  3296.  Damages   for  cutting  timber.    Alabama  State  Land 

Co.  V.  Reed,  20 ;  Rogers  v.  Brooks,  32. 
Assault  with  knife.     Wilsoji  v  State,  194. 
Defamation.    Beal  v  State,  234. 
Carrying  concealed  weapons.    Sewell  v.  State,  183. 
Larceny.    Bailey  v.  State,  143 ;  Wait  r.  StcUe,  164. 
Di8turbing  religious  worship.    Salter  v  State,  207. 
Selling  or  giving  liquor  to  minor.    Heath  r  Stale,  179. 
Indictment  for  gaming.     Thompson  v.  State,  173. 
Trial  before  justice  of  the  peace.  Ex  parte  Pruitt,  23&. 
Warrant  of  arrest.     Wilson  v  State,  194. 
Recognizance  of  witness.    State  v,  Calhoun,  279. 
Discharge  of  juror.     Pierson  v.  State,  148. 
Warrant  of  arrest.     Wilson  v.  State,  194. 
Form  of  bail.    State  v.  Kyle,  256. 
Effect  of  undertaking  of  bail.    State  v.  Calhoun,  279. 
Undertaking  of  bail.    Holcombe  v.  State,  186;  State  r. 

Kyle,  256. 
Objection  to  indictment.     Germolgez  r.  State,  216. 
Defendant  testifying  for  himself.    Hicks  v.  JState,  109. 
Prosecution  for  bastardy.    State  v.  Woodson,  201. 
Limitation  of  prosecution  for  bastardy.  State  v.  Wood- 
son, 201. 

COLLATERAL  SECURITY. 
1.  Transfer  of  stock  as  collateral  security;  notice  thereof. — ^The  power 
to  negotiate  loans  being  expressly  conferred  bj  charter  upon  a 
Trust  <&  Savings  Company,  if  the  cashier  of  such  company,  in  ne- 
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gotiating  a  loan  for  a  customer,  and  in  the  course  of  the  collec- 
tion of  the  proceeds  of  such  loan,  acquires  knowledge  and  re- 
ceives notice  of  the  pledge  of  shares  of  the  capital  stock  of  such 
company  as  collateral  security,  such  knowleage  and  notice  is 
imputed  to  the  company.  B^gham,  Trust  <k  Sav.  Co,  v.  La,  Nat. 
Bank,  879. 
2.  Same. — The  knowledge  thus  imputed  to  the  company  is  binding 
upon  and  controls  it  in  subsequent  transactions  with  such  bor- 
rower, though  conducted  by  different  officers  after  the  former 
cashier's  death,  so  long  as  the  shares  of  stock  remain  in  the 
hands  of  the  transferee.    lb.  379. 

COMMERCIAL  FERTILIZERS. 

1.  Note  given  on  sale  of  commercial  fertilizer;  failure  to  comply  with 

statute. — In  an  action  on  a  promisory  note  given  for  the  price  of 
a  quantity  of  commercial  fetilizer  bought  by  defendaift,  a  plea 
averring  that  the  sale  was  made  in  Alabama,  and  that  the  tags 
were  not  affixed  to  the  bags  when  delivered, and  that  the  sellers 
had  not  taken  out  a  license,  as  required  by  law,  (Code,  §^  140- 
141).  is  a  full  defense  to  the  action.    Merriman  &  Co.  v.  Knox,  93. 

2.  Same;  not  affected  by  the  non-residence  of  seller. — Before  a  valid  sale 

of  commercial  fertilizer  can  be  made  in  this  State,  the  seller 
must  be  licensed,  and  the  fertilizer  tagged,  as  required  by  the 
statute  (Code,  ^^  139-141) ;  and  this  is  true  whether  the  seller  is 
a  resident  or  non-resident,  and  whether  the  fertilizer  was  manu- 
factured in  this  State  or  elsewhsre.    lb.  93. 

COMMON  CARRIER 

1.  Actionagainst  foreign  railroad  company;  when  properly  brought  in 

this  State. — A  contract  of  affreightment  with  a  foreign  railroad 
company,  operating  a  line  of  its  railway  in  Alabama,  by  a  resi- 
dent of  this  State,  for  the  transportation  of  freight  from  his 
place  of  residence  to  another  State,  is  an  Alabama  contract, 
and  an  action  for  its  breach  can  be  brought  here.  R.  A  D.  R. 
R.  Co.  V.  Trousdale  dc  Sons,  389. 

2.  Action  for  breach  of  contract  of  affreightment;  burden  of  proof. — If, 

in  an  action  to  recover  damages  for  the  breach  of  a  contract  of 
affreightment,  whereby  the  defendant  undertook  to  promptly 
and  safely  transport  certain  live  stock,  it  is  shown  that  the  de- 
fendant failed  to  deliver  such  stock  in  a  safe  condition,  within 
a  reasonable  time,  a  presumption  of  negligence  arises,  and  the 
onus  is  upon  the  defendant  to  excuse  itself  from  negligence. 
lb.  389. 

8.  Same;  measure  of  damages. — In  an  action  to  recover  damages  for 
the  breach  of  a  contract  of  affreightment,  whereby  the  defend- 
ant undertook  to  promptly  and  safely  transport  certain  live 
stock,  the  measure  of  damages  is  the  difference  in  the  market 
value  of  said  stock  at  the  place  of  consignment,  if  they  had 
been  delivered  without  any  delay,  and  their  market  value  after 
their  delivery  at  such  place,  in  the  condition  they  were  shown 
to  be  by  the  evidence.    lb.  389. 

4.  Charge  to  the  jury;  does  not  assume  negligence. — An  instruction  to 
the  jury  that,  if  a  carrier,  having  undertaken  to  deliver  live 
stock,  failed  to  deliver  it  in  a  safe  condition  within  a  reasonable 
time,  a  presumption  of  negligence  arises,  and  the  burden  of 
proof  is  shifted  to  the  defendant  to  excuse  itself  from  negli- 
gence, is  not  erroneous,  as  assuming  that  the  stock  was  shipped 
in  a  safe  condition,  and  injured  during  transportation.    Tb.  389. 
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5.  Same. — In  an  action  against  a  common  carrier  for  injary  to  live 

stock,  alleged  to  have  been  caused  by  unreasonable  delay  in 
transporting  the  same,  an  instruction  that,  if  the  Jury  believe 
from  the  evidence  the  plaintiff  is  entitled  to  recover,  tne  meas- 
ure of  damage  is  the  difference  in  the  market  value  of  the  stock, 
if  they  had  oeen  delivered  without  delay,  and  their  market 
value  after  their  delivery,  in  the  condition  the  evidence  shows 
they  were  in,  is  not  erroneous  as  assuming  that  the  stock  was 
injured  in  transportation.    lb.  389. 

6.  Common  carrier;  liability  for  all  damage  ref&rrible  to  nealigent  delay 

in  transportation. — A  common  carrier,  guilty  of  negligent  delay 
in  the  transportation  of  live  stock,  is  liable  for  all  damages  re- 
sulting from  the  effect  of  such  delay  upon  the  physical  condi- 
tion of  the  stock,  or  from  their  viciousness  aroused  by  the  un- 
necessary confinement  incident  thereto.    lb.  889. 

7.  Charge  to  the  jury;  nominal  damages.— In  an  action  for  damages 

caused  by  negligent  dela^  in  transporting  freight,  a  charge  to 
the  jury  that  seeks  to  limit  the  plaintiff's  recovery  to  nominal 
damages,  on  ihe  theory  that  by  ordinary  prudence  the  injuiy 
complained  of  could  have  been  repaired,  is  affirmatively  bad,  if, 
for  aught  that  is  hypothesized  in  said  charge,  the  plaintiff  might 
have  been  put  to  great  trouble  and  expense  in  repairing  the  in- 
jury to  his  property  caused  by  defendant's  negligence. 
lb.  889. 

8.  Sams;  not  dlsregardina  testimony. — In  an  action  for  injury  to  live 

stock,  caused'  by  delay  in  transporting  the  same,  an  instruction 
*'that  the  evidence  is  undisputed  that  a  reasonable  time  for  the 
delivery  of  said  animals,  after  the  delivery  of  the  same  to  the 
railroad  company,  is  ten  or  twelve  hours,"  is  not  open  to  the 
objection  that  it  disregards  the  testimony  adduced  in  the  case, 
that  **usually  stock  in  shipping  go  through  very  nicely  in  ten, 
fifteen  or  twenty  hours ;"  the  tendency  of  this  evidence  being 
merely  to  show  that  the  stock  would  not  be  injured  on  a  Jour- 
ney lasting  from  ten  to  twenty  hours.    lb.  389. 

9.  Bill  of  lading:  right  of  bona  fide  purchaser. — A  bona  fide  purchaser 

of  a  false  bill  of  lading  from  the  person  to  whom  it  was  issued 
by  a  railroad  company^s  agent,  may  hold  the  company  liable  to 
the  extent  of  advances  made  by  him  on  such  bill  of  lading,  un- 
der section  1179  of  the  Code  of  1886.  Jasper  Trust  Co.  v.  K,  C, 
M.  &  B.  R.  R.  Co.,  416. 

10.  Same ;  estoppel  of  carrier. — As  between  a  railroad  company  issu- 

ing a  bill  of  lading,  regular  on  its  face,  and  one  who  shows  him- 
self to  be  the  bona  fide  transferee  or  purchaser  of  the  bill  of  lad- 
ing, the  corporation  is  estopped  from  denying  that  it  received 
and  holds  the  cotton  specified  in  such  receipt.    lb.  416. 

11.  False  issue  of  bill  of  lading  by  agent  of  railroad  company ;  inquiry 

necessary  by  endorsee. — When  a  railroad  company's  agent  issues 
a  bill  of  lading  to  a  fictitious  firm,  for  goods  never  received, 
and  endorses  it  in  the  name  of  said  firm,  the  endorsee  is  put 
upon  inquiry  concerning  the  endorsing  firm ;  and  failing  to  in- 
form himself  as  to  whether  there  was  such  a  firm,  and  not  ob- 
taining the  endorsement  from  the  firm  to  whom  the  bill  of  lad- 
ing was  issued,  he  can  not  recover  damages  from  the  railroad 
company  under  section  1179  of  the  Code  of  1886.    Tb.  416. 

12.  Common  carrier ;  custom  of  receiting  and  discharging  passengers  at 

a  place  other  than  a  regular  station. — If  a  common  carrier  is  in 
the  habit,  or  has  the  custom,  of  receiving  and  discharging  pas- 
sengers at  a  place  other  than  a  regular  station  on  its  road,  a 
passenger,  who,  knowing  of  such  custom,  attempts  to  board  a 
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train  at  such  place,  is  as  much  justified  in  the  assumption  that 
the  carrier's  cars  are  in  a  safe  condition,  as  he  would  be  were 
he  attempting  to  board  them  at  a  regular  station.  North 
B*gham  Railway  Co.  v.  Liddicoat,  645. 

CONSPIRACY,    See  Criminal  Law,  15. 
CONSTITUTIONAL  LAW. 

1.  Local  prohibitory  law;  constitutional  provisions  affecting  title  and  sub^ 

ject-matter, — ^A  local  prohibitory  law  being  entitled  "An  act  to 
prohibit  the  sale,  giving  away  or  disposin^^  of  any  spirituous, 
vinous  or  malt  liquors,  or  intoxicating  bitters,  beverages  or 
drinks,  or  fruits  preserved  in  alcohol  or  alcoholic  liquors," 
within  the  specified  territory ;  a  provision  for  refunding  the 
amount  paid  on  licenses  for  the  current  year,  and  appropriating 
money  out  of  the  public  treasury  for  that  purpose,  is  outside  of 
the  subject-matter  expressed  in  the  title,  and  is,  therefore,  un- 
constitutional and  void ;  but  a  conviction  may,  nevertheless,  be 
had  under  the  punitive  provisions  of  the  statute,  which  are 
separate  and  distinct  from  the  unconstitutional  provision. 
Bradley  v.  State,  177. 

2.  License  tax  on  foreign  corporations,  under  statutory  and  constitutional 

provisions.— The  statute  approved  February  18th,  1893,  entitled 
"An  act  to  require  all  corporations  to  pay  a  fee  or  license  for 
the  use  of  the  State  before  commencing  business  in  the  State," 
(Sess.  Acts  1892-3,  p.  690),  does  not  apply  to  or  include  a  foreign 
insurance  company,  which  was  lawfully  engaged  in  doing  busi- 
ness here  on  that  day,  having  fully  complied  with  all  the  con- 
stitutional and  statutory  provisions  then  in  force  regulating  the 
right  of  foreign  corporations  to  do  business  in  this  State.  To 
make  the  statute  apply  to  such  corporations,  would  extend  its 
provisions  beyond  the  scope  and  purview  of  its  title.  State  v, 
Hartford  Fire  Ins.  Co.,  221. 

3.  Notice  before  filinq  claim  of  lien;  constitutional  provisions  as  to  laws 

impairing  remedy  for  enforcement  of  coniracte,— The  provision 
contained  in  the  act  approved  Februarv  12, 1891,  requiring  ten 
days  notice  to  be  given  by  a  person  claiming  a  mechanic's  or 
material-man's  lien  before  filing  his  claim  of  lien  (Sess.  Acts 
1890-91,  p.  578,  $  5),  applies  to  hens  claimed  under  contract 
made  prior  to  the  passage  of  the  statute,  the  work  not  having 
been  commenced  in  this  case  until  after  its  passage ;  and  this 
application  of  the  statute  does  not  make  it  offend  the  constitu- 
tional provision  prohibiting  laws  impairing  the  obligation  of 
contracts  or  the  remedy  for  their  enforcement.  Osbom  v. 
Johnson  Wall  Paper  Co.,  309. 

CONTEST  OF  ELECTIONS. 
1.  Contest  of  election  before  probate  judge ;' security  for  costs. — The  con- 
test of  an  election  to  a  countv  ofiice  before  the  probate  judge 
(Code,  H416-27).  though  triable  by  the  judge  and  not  by  the 
court,  is  properly  regarded  as  a  case  pending  in  the  court,  and 
bond  or  security  for  costs,  or  any  other  paper  filed  in  the  case, 
is  properly  entitled  in  its  caption  as  of  a  case  pending  in  the 
Probate  Court.    Morrow  v.  Russell,  271. 

CONTRACTS. 
1.  Implied  contract  for  work  and  labor  done. — When  one  performs 
certain  work  for  another  with  the  latter's  knowledge  and  as- 
sent, and  it  is  accepted,  it  is  not  necessary  that  there  should 
bave  been  an  express  contract  to  bind  the  latter,  as  the  law 
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construes  the  acceptance  of  the  work  to  be  an  implied  contract 
therefor.  Joseph,  Gahoury  iSc  Co,  v.  SotUhwark  Foundy  dcMaekiM 
Co.,  ^7, 

2.  Partial  payments,  with  interest. — When    a  contract    of    purchase 

Erovides  that  the  purchaser  shall  pay  **fifteen  dollars  cash,  and 
alance  with  interest  from  date  in  quarterly  instalments  of  10 
dollars  each,"  the  quarterly  payments  so  required  are  ten  dol- 
lars net,  including  interest  accrued  at  date  of  payment,  to  be 
continued  until  the  entire  purchase  money,  with  interest,  is 
paid.    Root  v.  Johnson,  90. 

3.  Forfeitures  of  contract;  specific  performance. — Forfeitures  not  being 

favored  in  equity,  relief  by  specific  performance  will  be  granted 
when  the  court  can  give  by  way  of  compensation  all  that  could 
be  justly  demanded,  unless  the  penalty  is  fairly  proportionate 
to  the  damage  suffered  by  the  breach.  lb.  90. 
4.  Limitation  of  contract  of  pledge. — The  clause  in  a  contract  of  pledge, 
"which  cotton  has  been  advanced  upon  by  us  to  its  full  value," 
limits  the  operation  of  the  pledge  to  the  factor's  actual  interest 
in  the  cotton,  and  the  transaction  is  not  taken  out  of  the  com- 
mon-law rule,  which  protects  the  owner  against  an  Jinauthor- 
ized  pledge  by  one  who  holds  property  as  a  factor,  or  agent  to 
sell.     Com.  Bank  v.  Hurt,  130. 

5.  Damages  for  breach  of  contract  to  lend  or  advance  money. — Under 

a  written  contract  by  which  defendants  agreed  to  sell  and  con- 
vey to  plaintiff  a  vacant  lot,  and  to  advance  to  her  $300  to  build 
a  house  on  it ;  $150,  about  one-fourth  part  of  the  agreed  pur- 
chase-money, being  payable  in  advance,  and  the  residue  in 
monthly  instalments  of  $8.50,  which  was  also  agreed  on  as  the 
'^monthly  rental  value  of  the  premises,"  although  the  vacant 
lot  had  no  rental  value  whatever ;  defendants  having  become 
insolvent,  and  made  an  assignment  for  the  benefit  of  their 
creditors,  after  receiving  the  cash  payment  and  several  monthly 
instalments;  held,  that  plaintiff  could  recover  only  nomi- 
nal damages  for  their  failure  to  advance  the  $300  to  build  a 
house,  and  could  not  be  ajlowed  to  prove,  as  affecting  the  ques- 
tion of  damages,  that  the  value  of  the  vacant  lot  was  much 
less  than  the  agreed  price,    Gooden  r.  Moses  Bros.,  230. 

6.  Joinder  of  counts  for  work  and  labor  done  under  a  contract,  and  for 

damages  for  breach  of  contract.— V^h^n  a  party,  under  a  contract, 
has,  in  part,  performed  his  contract,  and  is  wrongfully  dis- 
charged or  forced  to  abandon  the  work,  he  may  sue  upon  the 
contract  to  recover  the  price  agreed  to  be  paid,  for  the  work 
already  performed,  and  may  in  the  same  suit  declare  for  dam- 
ages sustained  by  the  breach  of  the  other  party  in  forcing  him 
to  abandon  the  work  before  its  completion  ;  the  damages  thus 
declared  for  being  the  natural  consequences  of  the  breach  com- 
plained of.  Danforthik  Armstrong  v,  Tenn,  <k  Cof)sa  River  R.  R. 
Co.,  331. 

7.  Breach  of  contract;  measure  of  damages.— In  an   action  for  the 

breach  of  a  contract  not  to  engage  in  a  certain  business,  the 
fact  that  in  the  purchase  price  paid  by  plaintiff  there  was  in- 
cluded the  value  of  an  unexpired  license  to  conduct  such  busi- 
ness issued  to  the  defendant,  constitutes  no  element  of  damage, 
and  can  exert  no  infiuence  upon  the  question  of  the  extent  and 
amount  of  damage  suffered  by  plaintiff  by  reason  of  the  breach 
complained  of.    Howard  v.  Taylor,  450. 

8.  Same.— In  an  action  to  recover  for  the  alleged  breach  of  a  con- 

tract, entered  into  by  defendant  on  selling  his  business  to  plain- 
tiff,  in  which  he  agreed  not  to  carry  on  a  aimilar  business  in 
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the  same  town,  evidence  that  plaintiff 's  business  had  fallen  off 
greatly  after  defendant  opened  up  at  another  place  in  the  same 
town,  and  and  that  defendant's  old  customers  returned  to  him, 
furnished  no  data  by  which  the  jury  could  possibly  arrive  at  the 
amount  of  plaintiff 's  damages ;  and  on  such  evidence  he  can 
only  be  entitled  to  nominaldamages.  lb,  450. 
9.  Contract  to  await  result  of  contest.— Where  an  attorney  agrees  or 
contracts  to  hold  a  certain  sum  of  money  collected  for  his 
client  '*to  await  the  result  of  a  contest  as  to  the  validity  of  a 
claim  for  that  sum,"  to  be  instituted  by  a  third  person,  an  ac- 
tion for  money  had  and  received  brought  by  said  third  person 
against  the  attorney  is  such  a  contest  as  was  contemplated  by 
the  contract,  since  the  client  could  have  supervened  as  a  claim- 
ant.   Myers  v,  Byars,  484. 

10.  Misrepresentation;  executed  contract  can  he  rescinded  therefor, — A 

misrepresentation  by  one  of  the  parties  to  a  contract  of  sale, 
in  regard  to  a  material  fact  which  operated  as  an  inducement 
to  the  other  party,  upon  which  he  had  a  wright  to  rely,  and  by 
which  he  was  actually  deceived  and  injured,  is  a  fraud,  and 
confers  upon  him  the  right  to  avoid  the  contract,  although 
wholly  executed,  if  the  attempt  is  seasonably  made.  Baker  v. 
Maxwellf  658. 

11.  Averments  xsf  bill  to  rescind  contract. — A  bill  to  rescind  a  contract, 

whereby  the  complainants  conveyed  to  defendant  certain  lands, 
in  consideration  of  the  transfer  to  them  of  certain  mortgages, 
on  the  ground  of  misrepresentation  by  defendant  as  to  the  title 
of  the  mortgagors  to  the  realty,  and  the  existence  of  the  per- 
sonalty at  the  time  of  the  mortgage,  need  not  negative  the 
solvency  of  the  mortgagors,  nor  aver  that  the  debts  secured  by 
the  mortgages  were  not  enforceable  otherwise  than  by  the  fore- 
closure 01  tne  mortgages.    lb.  558. 

12.  Same. — A  bill  filed  to  rescind  a  contract  for  fraudulent  misrep- 

resentations which  alleges  that  said  misrepresentations  were  as 
to  material  facts,  and  were  conducive  to  the  transaction,  is  not 
demurrable  on  the  ground  that  the  representations  were  not  such 
as  the  complainants  had  a  right  to  rely  upon,  since  they  might, 
by  the  exercise  of  diligence,  have  ascertained  their  falsity. 
lb.  558. 

13.  Same;  transfer  to  third  party. — If,  in  a  bill  to  rescind  a  contract, 

whereby  complainants  conveyed  to  defendant  certain  land  in 
consideration  of  the  transfer  to  them  of  certain  mortgages 
held  by  the  defendant,  on  the  ground  of  fraudulent  misrepre- 
sentations as  to  the  property  conveyed  in  said  mortgages,  it  is 
shown  that  the  complainants  assigned  such  mortgages  for  value 
and  without  recourse  to  a  third  person,  and  afterwards  ac- 
cepted a  re-assignment  without  recourse  on  such  third  person, 
the  complainants  are  not  entitled  to  the  relief  prayed  for,  unless 
the  bill  further  avers  such  facts  as  imposed  a  legal  or  equitable 
obligation  on  the  complainants  to  accept  such  re-assignment. 
/6.558. 

14.  Same;  complainants*  knowledge  of  the  falsity  of  the  representations. 

If  itisnotallegedin,orinferriilefrom,the  averments  of  the  bill, 
that  the  complainants  knew  the  falsity  of  the  representations 
at  the  time  of  the  transfer  by  them  to  such  third  person,  they 
are  entitled  to  the  rescission  of  the  contract,  notwithstanding 
by  such  assignment  of  the  mortgages,  the  alleged  fraud  was 
condoned,  the  transaction  infected  by  it  ratified,  and  the  com- 
plainants may  have  been  guilty  of  laches  in  the  institution  of 
their  suit.   iO.658. 
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15.  Contract  modified  by  subsequent  contract;  waiver, — When,  after  the 
execution  of  a  contract,  by  which  a  builder  is  to  complete  a 
house  "ready  for  occupancy,"  within  60  days  from  the  date  of 
said  contract,  according  to  plans  which  do  not  require  the 
finishing  of  the  second  story  and  the  putting  on  of  the  last 
coat  of  paint,  the  owner,  after  the  expiration  of  the  60  days, 
makes  another  contract  with  said  builder  to  do  the  additional 
work  for  extra  compensation,  he  will  be  held  to  have  waived 
the  original  stipulation  to  complete  the  work  within  the  speci- 
fied time,  and  to  have  substituted  a  stipulation  for  the  comple- 
tion of  the  work  within  a  reasonable  time.  Cornish  v.  Suydam, 
620. 

CORPORATIONS. 

Corporations  in  General. 

1.  Definition  of  the  capital  stock  of  a  corporation. — The  capital  stock 

of  a  corporation  is  the  sum  fixed  by  the  corporate  charter  as 
the  amount  paid  in,  or  to  be  paid  in,  by  the  stockholders  for  the 

?irosecution  of  the  business  of  the  corporation,  and  is  a  trust 
und  for  the  benefit  and  security  of  the  creditors  of  the  cor- 
poration.    Com,  Fire  Ins.  Co.  v,  Bd.  of  Revenue^  1. 

2.  Capital  stock  of  one  corporation  can  not  be  invested  in  the  capital 

stock  of  another  corp</ration, — A  corporation  can  not,  in  the  ab- 
sence of  express  statutory  authority,  become  an  incorporator 
by  subscribing  for  the  capital  stock  of  a  new  corporation ;  nor 
can  it  do  this  indirectly  through  persons  acting  as  its  agents. 
Ib.l. 

3.  Insurance  company  not  authorized  to  subscribe  to   the  capital  stock 

of  another  corporation.— Section  1535,  subdivision  7  of  the  Code, 
which  provides  that  insurance  companies  may  "  invest  their 
money  in  real  or  personal  property,  stocks  or  choses  in  action," 
does  not  authorize  insurance  companies  to  subscribe  for  and 
invest  its  capital  stock  in  the  capital  stock  of  other  corpora- 
tions,   lb,  1. 

4.  Taxation;  insurance  company  not  relieved  as  to  its  capital  stock  in- 

vested in  other  corporations. — An  insurance  company,  which  has 
invested  a  portion  of  its  capital  stock  in  the  capital  stock  of  an- 
other corporation,  can  not  be  relieved  from  the  payment  of  taxes 
assessed  against  such  part  of  its  capital  stock,  on  the  ground 
that  such  portion  is  *'  invested  in  property  which  is  otherwise 
taxable,"  as  provided  by  section  453,  subdivision  9,  of  the  Code. 
lb,  1. 

5.  Tlie  capital  stock  of  a  corporatiom  a  trust  fund  in  the  hands  of  di- 

rectors.— The  governing  body  or  directors  of  a  corporation  hold 
the  capital  stock  therein  as  a  trust  fund,  in  order  that  it  may 
be  preserved  and  administered  primarily,  for  the  benefit  of 
creditors,  and  secondarily,  for  the  benefit  pf  the  stockholders. 
Corey  v,   Wadsivorth^  68. 

6.  Insolvent    corporation;   officer  or  director  can  not  he    a  preferred 

creditor. — A  member  of  the  governing  body  of  an  insolvent  cor- 
poration, of  which  corporation  he  is  a  non-secured  creditor, 
can  not  be  made  a  preferred  creditor  in  the  administration  or 
disposition  of  the  corporate  assets ;  but  the  assets  must  be  dis- 
tributed pro  rata  among  all  the  non-secured  creditors.  If,  how- 
ever, valid  liens  have  been  created  in  favor  of  such  officer  or 
member,  supervening  insolvency  can  not  destroy  or  impair 
them,    lb,  68. 

7.  ^a7n€.— The  directors  or  officers  of  an  insolvent  corporation  are 
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trustees  for  the  creditors,  and  must  manage  its  property  and 
assets  with  strict  regard  to  the  interests  of  its  creditors ;  and  if 
they  are  themselves  creditors,  while  the  insolvent  corporation 
is  under  their  management,  they  can  not  secure  to  themselves 
any  preferment  or  advantage  over  other  creditors.    lb.  68. 

8.  When  corporation  is  insolvent. — ^A  corporation  is  insolvent  when 

its  assets  are  insufficient  for  the  payments  of  its  debts  and  it 
has  ceased  to  do  business,  or  has  taken  or  is  about  to  take  a 
step,  which  will  practically  incapacitate  it  from  conducting 
the  corporate  enterprise  with  reasonable  prospect  of  success, 
or  its  embarrassment  is  such  that  early  suspension  and  failure 
must  ensue    76.68. 

9.  Dealings  with  agent;  secret  instructions  and  limitations. — One  who 

deals  with  an  agent  or  officer  of  a  corporation  within  the  scope 
of  the  apparent  powers  of  such  agent  or  officer,  is  not  affected 
by  secret  instructions  of  the  corporation  to  him,  or  secret  lim- 
itations, which  may  have  been  placed  upon  the  power  of  such 
agent.     B'gham.  Tr.  <Sc  Sav.  Co.  v.  La,  Nat.  Bank,  879. 

10.  Transfer  of  stock  as  collateral  security;   notice  thereof. — The  power 

to  negotiate  loans  being  expressly  conferred  by  charter  upon  a 
Trust  &  Savings  Company,  if  the  cashier  of  such  company,  in 
negotiating  a  loan  for  a  customer,  and  in  the  course  of  the  col- 
lection of  the  proceeds  of  such  loan,  acquii-es  knowledge  and 
receives  notice  of  the  pledge  of  shares  of  the  capital  stock  of 
such  company  as  collateral  security,  such  knowledge  and  notice 
is  imputed  to  the  company.    lb.  379. 

11.  »S'rtm^.— The  knowledge  thus  imputed  to  the  company  is  binding 

upon  and  controls  it  in  subsequent  transactions  with  such  bor- 
rower, though  conducted  by  different  officers  after  the  former 
cashier's  death,  so  long  as  the  shares  of  stock  remain  in  the 
hands  of  the  transferee.    lb.  379. 

12.  Lien  of  a  corporation  on  the  shares  of  the  corporation;   subordinate 

to  prior  pledge, — When  a  cashier  of  a  Trust  &  Savings  Company, 
in  the  negotiation  of  a  loan,  and  the  collection  of  the  proceeas 
thereof,  acquires  knowledce  and  notice  of  the  pledge  of  shares 
of  its  capital  stock  by  a  Ktock holder,  such  knowledge  or  notice 
is  imputable  to  said  company,  and  it  can  not  under  section 
'  1674  of  the  Code,  assert  a  lien  on  the  shares  of  stock  so  pledged 
for  the  security  of  a  debt  to  it,  subsequently  contracted  by  said 
stock-holder.    lb.  379.  . 

13.  Action  against  a  corporation;  judgment  by  default;  proof  of  service 

of  process. — To  authorize  the  rendition  of  a  judgment  by  default 
against  a  corporation,  the  record  must  show  that  proof  was 
made  to  the  court  that  the  person  on  whom  the  process  was 
served  was,  at  the  time  of  the  service  such  an  officer  or  agent 
of  the  defendant,  as  was,  by  law,  authorized  to  receive  service 
of  process  for.  and  on  behalf  of  the  defendant.  Oxanna  Building 
Asso.  V,  Agee,  571. 

14.  Plea  of  the  general  issue  ;  admissions  thereunder  by  a  corporation 

formed  by  consolidation. — In  an  action  for  personal  injuries 
against  a  corporation,  on  the  theory  that  it  assumed  the  liability 
of  a  negligent  corporation,  which  consolidated  with  others  to 
form  the  defendant,  after  the  injuries  were  received,  and  before 
the  institution  of  the  suit,  the  plea  of  the  general  issue  admits 
the  defendant's  corporate  character,  but  does  not  admit  that 
the  defendant  derived  its  existence  from  the  consolidation  of 
the  negligent  company  with  other  corporations.  Zealy  v.  B'g- 
ham  Railway  dc  Electric  Co.,  579. 
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15.  Action  against  a  corporation ;  evidence  of  consolidation. — In  an  action 

against  a  corporation,  alleged  to  have  been  formed  by  the  con- 
solidation of  a  corporation  guilty  of  the  negligence  conaplained 
of  with  other  corporations,  a  deed  executed  by  the  negligent 
corporation  to  the  defendant,  after  the  institution  of 
the  suit,  which  recites  the  latter's  creation  by  consolidation  at 
some  time  prior  to  the  date  of  the  deed,  and  which  conveys  all 
rights,  property,  <&c.  of  the  grantor,  and  an  act  of  the  legisla- 
ture confirming  the  consolidation  referred  to  in  said  deed,  when 
taken  together  with  the  admission  incident  to  the  plea  of  the 
general  issue— that  defendant  existed  as  a  corporation  before 
suit  was  brought— constitute  competent  evidence  of  the  alleged 
consolidation  prior  to  the  institution  of  the  suit ;  and,  hence,  it 
is  error  for  the  court  to  give  the  general  affirmative  charge  for 
the  defendant,  on  the  theory  that  there  was  no  evidence  to 

grove  that  the  negligent  corporation  had  been  merged  into  the 
efendant.    lb.  579. 

Foreign  Cobporations. 

16.  By  whom  action  may  be  instituted^  and  in  what  court.— The.  statute 

imposing  a  penalty  on  foreign  corporations  doing  business  in 
this  State,  without  a  compliance  with  constitutional  and  statu- 
tory provisions  regulating  their  right  to  do  business  here  (Sess. 
Acts  1886-7,  p.  102),  provides  that  an  action  to  recover  the  pen- 
alty shall  be  brought  in  the  name  of  the  State,  "by  the  solicitor 
of  the  circuit  in  wliich  the  offense  is  committed,"  but  does  not 
specify  the  court  in  which  it  shall  be  brought ;  and  the  City 
Court  of  Gadsden,  having  all  the  powers  ana  jurisdiction  of  a 
Circuit  Court,  while  its  solicitor  is  ''charged  with  the  perfor- 
mance in  said  court  of  all  the  duties  imposed  by  law  upon  cir- 
cuit solicitors ;''  held,  that  an  action  to  recover  such  penalty 
may  be  brought  in  said  court  and  by  its  solicitor.  Tenn.  MtU. 
B'ldg  &  L.  Asso.  v.  State,  197. 

17.  Judgment  by  default  against  corporation,  without  writ  of  inquiry. 

In  action  against  a  corporation  to  recover  a  statutory  penalty, 
judgment  by  default  may  be  rendered  on  proof  of  service  on  a 
person  named  as  agent ;  and  the  penalty  being  necessarily  the 
amount  of  the  recovery,  no  writ  of  inquiry  is  necessary  to  assess 
the  damages.    lb.  197. 

18.  License  tax  on  foreign  corporations ,  under  statutory  and  constitu- 

tional provisions. — The  statute,  approved  February  18th,  1893, 
entitled  "An  act  to  require  all  corporations  to  pay  a  fee  or 
license  for  ihe  use  of  the  State  before  commencing  business  in 
the  State"  (Sess.  Acts  1892-3,  p.  690),  does  not  apply  to  or  in- 
clude a  foreign  insurance  company ,  w^hich  was  lawfully  engaged 
in  doing  business  here  on  that  day,  having  fully  complied  with 
all  the  constitutional  and  statutory  provisions  then  in  force 
regulating  the  right  of  foreign  corporations  to  do  business  in 
this  State.  To  make  the  statute  apply  to  such  corporations, 
would  extend  its  provisions  beyond  the  scope  and  purview  of 
its  title.    State  v.  Hartford  Fire  Ins.  Co.,  221. 

19.  Foreign  corporations ;  requisite  authority  of  agents. — The  agent, 

which  foreign  corporations  are  required  by  the  constitution  to 
have  at  a  known  place  of  business  in  this  State,  need  not  be 
invested  with  any  of  the  contractual  powers  which  the  corpora- 
tion is  permitted  to  exercise  by  its  constating  instruments,  but 
it  is  suiiicient  if  he  has  authority  to  accept  and  receive  service 
of  process.    McCall  v.  Am,  Freehold  Land  Mortg,  Co.,  427. 
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20.  Same;  prosecution  of  suits  not  the  doing  of  business. — The  institu- 

tion and  prosecution  of  suits  in  the  courts  of  this  State  by  a 
foreign  corporation,  is  not  the  doing  of  business  here,  within 
the  meaning  of  the  constitutional  and  statutory  provisions. 
lb.  427. 

21.  Action  against  foreign  railroad  company  ;  when  properly  brought  in 

this  State. — A  contract  of  afTreigntment  with  a  foreign  railroad 
company,  operating  a  line  of  its  railway  in  Alabama,  by  a  re- 
sident of  this  State,  for  the  transportation  of  freight  from  his 
place  of  residence  to  another  State,  is  aq  Alabama  contract, 
and  an  action  for  its  breach  can  be  brought  here.  R.  dc  D.  R. 
R.  Co.  V.  Trousdale  ct-  Sons,  389. 

MUNIOIPAL    COHPORATIONS. 

22.  Municipal  corporation;  sufficient  allegation  of  its  existence, —  \  com- 

plaint by  a  town,  alleging  that  the  defendant  sold  liquors  with- 
in the  corporate  limits  of  said  town,  sufSciently  avers  that  the 
plaintiff  is  a  municipal  corporation.  Smith  v.  Town  of  Warrior, 
481. 

23.  Municipal  corporation,  incorporated  und^r  the  general  statute;  right 

to  prohibit  the  sale  of  liquors  at  retail. —  \  municip  il  corporation, 
incorporated  under  the  general  statute,  has  the  power  to  pro- 
hibit the  sale  of  liquor  within  its  corporate  limits  by  ordinance 
properly  enacted.    lb.  481. 

COURTS. 

Probate  Court. 

I.  Sale  under  decree  of  Probate  Court;  estoppel. — When  lands  are  sold 
under  a  decree  of  the  Probate  Court,  and  the  purchase  money 
is  received  by  the  administrator,  and  accounted  for  in  his  ad- 
ministration, the  sale,  in  a  court  of  equity,  will  be  treated  as 
valid,  and  the  parties  estopped  from  impeaching  it.  Oden  v. 
Dupuy,  86. 
2.  Testamentary  trusts;  jurisdiction  of  Probate  Court. — A  Probate  Court 
has  no  jurisdiction  to  en  force  and  settle  a  trust  created  by  will ; 
but  if  the  trust  is  not  such  that  its  execution  is  involved  in  the 
discharge  of  the  duties  of  an  ordinary  executor,  so  that  the 
functions  of  the  one  person,  as  executor  and  as  trustee,  are  not 
so  blended  that  they  cannot  be  distinguished  or  separated 
from  each  other,  the  Probate  Court  has  jurisdiction  over  the 
executor  in  reference  to  his  purely  executorial  functions,  though 
it  has  no  power  over  him  in  his  other  independent  capacity,  as 
the  trustee  under  the  will.     Creamer  v.  Holbrook,  51. 

3.  Same. — When    one  person  is  appointed  executor,  and  is    also 

made  the  trustee  under  the  will  with  powers  unconnected  with 
his  ordinary  duties  as  executor,  the  Probate  Court  can  exercise 
the  same  control  over  him  as  an  executor  merely,  as  it  could  if 
he  alone  had  been  made  the  executor,  and  the  special  trust  had 
been  conferred  upon  some  other  person.    lb.  51. 

4.  Contest  of  election  before  probate  judge;  security  for  costs.-~The  con- 

test of  an  election  to  a  county  office  before  the  probate  judge 
(Code,  H  416-27),  though  triable  by  the  judge  and  not  by  the 
court,  is  properly  regarded  as  a  case  pending  in  the  court,  and 
bond  or  security  for  costs,  or  any  other  paper  filed  in  the  case, 
is  properly  entitled  in  its  caption  as  of  a  case  pending  in  the 
Probate  Court.    Morrow  v.  Russell,  i71. 

5.  Petition  for  sale  of  land  to  pay  decedent's  debts;  sufficient  averments. 

—A  petition  by  an  administrator  for  an  order  to  seU  lands  be- 
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longing  to  the  estate  of  his  Intestatei  for  the  payment  of  his 
debts  (Code,  ^  2104,  2106),  which  alleges  that  "there  is  no  per- 
sonal property  belonging  to  said  estate  with  which  to  pay  the 
debts  of  said  decedent,  and  that  it  is  necessary  to  sell  the  said 
lands  to  pay  the  debts  of  said  estate/'  is  sufficient  to  confer 
jurisdiction  on  the  Probate  Court  to  decree  a  sale.  Smith  v, 
BrannoTif  445. 

Circuit  Court. 

6.  A  judge  cannot  dismus  petition  for  a  re-hearing. — The  jurisdiction 

to  finally  hear  and  determine  a  petition  for  re-hearing,  bein^ 
conferred  by  statute  (Code,  §  2876)  upon  the  Circuit  Court,  and 
not  upon  the  judge,  the  judge  has  no  authority  to  dismiss  such 
a  petition.    Ex  parte  Farquhar,  375. 

7.  When  judgment  not  get  aside  for  want  of  notice. — ^A  judgment  in  a 

condemnation  proceeding  in  the  Circuit  Court,  on  appeal  from 
the  Probate  Court,  will  not  be  set  aside  for  an  alleged  want  of 
notice  to  the  respondent  of  the  appeal  from  the  Probate  (.'ourt, 
when  the  record  shows  the  respondent  appeared  in  the  Circuit 
Court  bv  her  attorney,  and  defended  against  the  judgment  of 
the  condemnation. — Newton  v.  Ala,  Midi.  Rwy.  Co.,  468. 

8.  Appearance  shown  by  the  record  conclusive. — When  it  is  shown  by 

the  record  that  on  an  appeal  to  the  Circuit  Court  the  defendant 
appeared  by  her  attorney  and  defended,  such  appearance  can- 
not be  disputed  on  motion  to  set  aside  the  judgment  for  want 
of  notice  of  appeal ;  the  record  entry  in  such  case  being  con- 
clusive,   lb.  468. 

9.  Amendment  of  petition. — On  appeal  to  the  Circuit  Court  from  a 

judgment  in  the  Probate  Court  in  a  condemnation  proceeding, 
the  petition  can  be  amended  so  as  to  include  more  land  than 
was  included  in  the  original  petition  ;  and  both  parties  being 
before  the  court  when  such  amendment  was  allowed,  the  judg- 
ment in  such  cause  by  the  appellate  court  will  not  be  set  aside 
on  account  of  such  amendment. — lb.  468. 

10.  Motion  docket;  no  part  of  a  record. — A  motion  docket  is  no  part 

of  a  record  proper  of  the  Circuit  Court,  and  proceedings  shown 
by  it  can  only  become  so  by  being  enrolled  as  matter  of  record, 
or  by  bill  of  exceptions.  Lienkauff  <fc  Strauss  v.  Tuskaloosa  Sale 
<&  Advancing  Co.,  619. 

City  Court. 

11.  By  whom  action  may  be  instituted  and  in  what  court. — ^The  stat- 

ute imposing  a  penalty  on  foreign  corporations  doing  business 
in  this  State,  without  a  compliance  with  constitutional  and 
statutory  provisions  regulating  their  right  to  do  business  here 
(8ess.  Acts  1886-7,  p.  102),  provides  that  an  action  to  recover 
the  penalty  shall  be  brought  in  the  name  of  the  State,  **by  the 
solicitor  of  the  circuit  in  which  the  offense  is  committed,"  but 
does  not  specify  the  court  in  which  it  shall  be  brought ;  and 
the  City  Court  of  Gadsden  having  all  the  powers  and  jurisdic- 
tion of  a  Circuit  Court,  while  its  solicitor  is  '^charged  with  the 
performance  in  said  court  of  all  the  duties  imposed  by  law  up- 
on circuit  solicitors  ;*'  heldy  that  an  action  to  recover  such  pen- 
alty may  be  brought  in  said  court  and  by  its  solicitor.  Tenn. 
Mut.  Building  dc  Loan  Asso.  v.  State,  97. 

12.  Signing  bill  of  exceptions. — A  statute  creating  a  City  Court,  that 

provides  that  ten  days  after  the  rendition  of  a  final  judgment 
in  said  court,  such  judgment  shall  be  ''as  completely  l^yond 
the  control  of  the  court,  as  if  the  term  of  the  court  at  whiob 
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said  judgment  was  rendered,  had  ended  at  the  end  of  said  ten 
days/'  does  not  limit  the  signing  of  the  bill  of  exceptions  to 
the  ten  days,  next  after  judgment  rendered  in  the  City  Court. 
The  signing  of  the  bill  of  exceptions  is  not  a  taking  of  con- 
trol of  the  judgment  by  the  court. — (Stein  v.  McArdle,  25  Ala. 
561,  overruled.)  Dan  forth  <Sc  Armstrorig  v,  Tenn.  &  Coosa  River 
R.  R.  Co.,  331. 

13.  Appeal  from  Recorder's  Court;  motion  to  quash  proceedings, — When 

a  person,  who  has  been  arrested,  without  affidavit  or  warrant, 
for  the  violation  of  a  city  ordinance,  appears  before  the  Re- 
corder, and  without  objection  pleads  not  guilty,  and  is  tried 
and  fined,  he  is  presumed  to  have  waived  the  want  of  an  affida- 
vit or  warrant  of  arrest ;  and  on  appeal  to  the  City  Court  a  mo- 
tion to  quash  the  proceedings  in  that  court,  on  the  ground  that 
the  prosecution  was  commenced  without  affidavit  or  warrant, 
comes  too  late,  and  is  properly  overruled.  Aderhold  v.  Mayor 
and  City  Council  of  Anniston,  521. 

14.  Variance  between  complaint  and  summons. — When,  in  a  prosecution 

for  the  violation  of  a  city  ordinance,  the  summons  to  the  defend- 
ant commanded  him  to  appear  before  the  Recorder  and  answer 
the  charge  of  "disorderly  conduct  and  fighting,"  and  the  com- 
plaint filed  in  the  City  Court,  on  appeal,  averred  that  the  de- 
fendant ''participated  in  a  fight,"  the  variance  is  immaterial, 
and  a  demurrer  to  the«complaint  on  the  ground  of  such  variance 
is  properly  overruled.    lb.  521 . 

15.  Filing  of  complaint,— A  complaint  may  be  filed  in  the  City  Court 

on  appeal  any  time  before  the  trial.  •  lb.  521. 

CRIMINAL  LAW. 

ADULTERY. 

1.  Charge  ignoring  evidence  of  lewd  character. — A  man  being  on  (rial 

under  an  indictment  for  living  in  adultery  with  a  woman,  and 
evidence  of  her  lewd  character  having  been  admitted  without 
objection,  a  charge  instructing  the  jury  that  '*  the  fact  that  she 
has  a  bad  character  for  virtue  does  not  aid  the  prosecution,  un- 
less it  has  otherwise  proved  his  guilt  as  charged  in  the  indict- 
ment," is  properly  refused.    Cox  v^  State,  162. 

2.  Charge  on  part  of  evidence. — A  charge,  which  specifying  one  of 

several  criminating  circumstances  in  evidence,  instructs  the 
jury  that  it  is  not  enough  to  justify  a  conviction,  is  properly  re- 
fused, since  it  tends  to  tt^islead,  and  is  to  some  extent  argu- 
mentative,   lb,  162. 

ASSAULT   AND   BATTERY. 

3.  Assault  wih  knife.-^A  conviction  may  be  had  for  an  assault  with 

a  knife  (Code,  $3747),  on  proof  that  the  defendant,  during  an 
altercation  with  the  prosecutor,  advanced  on  him  with  a  drawn 
knife,  but  was  stopped  by  a  bystander,  and  did  not  get;  nearer  to 
him  than  "  five  or  six  feet,"  nor  attempt  to  cut  him.  Wilson  v. 
State,  194. 

BAIL. 

4.  Description  of  ca^e  in  judgment  nisi  and  sci.  fa. — In  proceedings 

against  bail  on  a  forfeited  recognizance,  great  particularity  is 
not  required,  and  technical  objections  for  want  of  form  are  not 
available,  if  the  particular  case  is  made  to  appear  to  the  court 
(Code,  <^  4431);  and  where  the  name  of  the  case  is  correctly 
stated  in  the  judgment  nisi  and  the  scire  facias,  followed  by  the 
words  ^*  Indictment  for  burglary j'^  it  is  not  necessary  that  they 
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should  recite,  as  a  fact,  that  an  indictment  for  burglary  has 
been  found.    Holcomhe  v.  State j  185. 

5.  Correspondence  of  commitment  and  indictment  in  description  of  of- 

fense. When  the  defendant  was  bound  over  to  answer  an  in- 
dictment for  "burglary  and  grand  larceny,"  and  an  indictment 
is  found  against  him  for  either  or  both  of  those  offenses,  his 
bail  are  equally  bound  for  his  appearance.    lb,  185. 

6.  Order  for  bail  after  transfer  of  defendant  for  safe-keeping  to  another 

connty.^W hen  the  custody  of  the  defendant,  after  commitment 
but  before  indictment  found,  is  transferred  to  another  county 
*  for  safe-keeping,  and  he  there  makes  application  for  bail,  the 
order  admitting  him  to  bail  is  properly  indorsed  on  the  copy- 
warrant  annexed  to  the  sheriff's  return,  and  if  it  requires  the 
bail-bond  to  be  "  payable  and  conditioned  as  required  by  law," 
it  sufficiently  shows  that  he  is  required  to  appear  at  the  proper 
court  of  the  county  in  which  he  was  committed,  although  it 
does  not  specify  the  name  of  the  particular  court  or  county. 
lb.  185. 

7.  /Srtw^.— In  such  case,  the  order  admitting  to  bail  is  properly  ad- 

dressed and  given  to  the  sheriff  who  has  the  defendant  in  his 
custody,  and  bail  is  to  be  taken  by  him,  although  it  binds  the 
defendant  to  appear  and  answer  an  indictment  in  the  county  in 
which  he  was  committed.    lb.  185. 

8.  Recognizance  of  vntness  taken  by  justice  of  the  peace;  amount  and 

surety. —  On  the  preliminary  investigation  of  a  criminal  charge, 
a  justice  of  the  peace  has  authority  to  require  a  witness  for  tne 
prosecution  to  enter  into  a  recognizance  in  a  greater  sum  than 
%W0  for  his  appearance  in  court  to  testify ;  but  he  can  not  re- 
quire the  witness  to  give  surety  for  his  appearance,  when  he  is 
a  non-resident,  or  resides  more  than  fifty  miles  from  the  place 
at  which  the  examination  is  had  (Code,  §$  4292-94) ;  yet.  the 
obligation  being  joint  and  several  (§4427),  the  principal  is  bound 
by  it,  though  no  recovery  could  be  had  against  the  surety. 
State  r.  Calhoun,  279. 

9.  What  discfiarges  bail;  failure  to  find  indictment. — When  a  recogni- 

zance is  conditioned  for  the  appearance  of  the  principal  at  the 
next  term  of  the  Circuit  Court,  **  and  from  term  to  term  there- 
after until  discharged  by  law"  (Code,§§  4420,  4431),  and  he  fails 
to  appear  at  the  next  term  of  the  court,  the  bail  are  not  dis- 
charged by  the  failure  to  find  an  indictment  against  him  at  that 
term  when  it  appears  that  the  case  was  regularly  entered 
on  the  docket  and  continued,  and  that  no  order  discharging 
them  was  asked  or  granted.    State  v.  Kyle^  256. 

Burglary. 

10.  Unnecessary  averments  in  indictment. — In  an  indictment  for  the 

burglary  of  a  dwelling-house,  an  averment  that  "goods,  or 
clothing,  things  of  value,*'  were  kept  therein  for  use,  sale,  or 
deposit,  is  unnecessary,  but.  being  matter  of  description,  must 
be  proved  ;  and  the  averment  is  not  supported  by  proof  of  the 
fact  that  a  bed  and  a  bureau  were  kept  in  the  house  for  use, 
no  proof  of  their  value  being  adduced,  or  that  they  were  of  any 
use.     Gihnore  v.  State,  154. 

11.  Relevancy  of  evidence  as  tending  to  show  motive. — Under  an  indict- 

ment charging  the  burglary  of  a  dwelling  house  with  intent  to 
steal,  the  prosecution  may  prove,  as  tending  to  show  a  motive 
for  the  offense,  a  conversation  had  between  the  owner  of  the 
house  and  the  defendant,  about  a  month  before  the  burglary, 
which  tends  to  show  that  the  defendant  knew  or  believed  that 
money  was  kept  in  the  house.    Jb.  154. 
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12.  Outhouse  within  curtilage  of  dwelling-house  — A  conviction  may  be 

had  for  burglary  (Code,  §  37860  in  breaking  and  entering,  with 
intent  to  steal,  a  smoke-house  in  which  meat,  corn,  <&c. .  is  kept 
for  family  use,  and  in  which  meat  is  sometimes  smoked,  al- 
though it  is  distant  from  the  dwelling-house  about  forty  yards, 
and  is  not  inclosed  by  the  same  fence.  On  these  facts,  if  the 
court  can  not,  as  matter  of  law,  hold  that  the  building  is  within 
the  curtilage  of  the  dwelling-house,  the  jury  may  so  find  as 
matter  of  fact.     Wait  v    State^  164. 

13.  Possession  of  stolen  goods;  abstract  c/iarye— A  charge  instructing 

the  jury  that  **the  mere  possesssion  of  stolen  goods,  without 
other  evidence  of  guilt,  is  not  prima  facie  evidence  of  burglary," 
is  properly  refused  because  aostract,  when  there  is  other  evi- 
dence tending  to  show  the  defendant's  guilt  as  charged. 
Hicks  V.  State,  169. 

Carrying  Concealed  Weapons. 

14.  Weapons  found  on  search  of  person  under  arr^«^^Whether  a  con- 

viction may  be  had  for  carrying  concealed  weapons  (Code,  § 
3775),  on  evidence  showing  that  a  pistol  was  found  concealed  on 
the  defendant's  person  by  a  person  who  assisted  in  searching  him 
while  in  custody  under  an  illegal  arrest,  is  not  decided,  because 
it  does  not  appear  that  the  arrest  was  in  fact  illegal,  and  a  part 
of  the  evidence  objected  to  was  legal.    Sewell  v.  State,  183. 

Conspiracy. 

15.  Conspiracy;  liability  of  each  for  acts  of  others. — When  two  or  more 

persons  combine  or  conspire  to  do  an  unlawful  act.  or  to  com- 
mit a  criminal  offense,  each  is  equally  responsible  for  the  act  of 
the  others  in  furtherance  of  their  common  purpose,  if  he  is 
present  at  the  time,  aiding,  encouraging,  or  ready  to  assist  if 
necessary,  and  if  the  act  done  is  within  the  scope  of  their  com- 
mon purpose,  or  is  the  natural  and  proximate  consequence  of 
the  act  intended;  but  they  are  not  responsible  for  an  act 
prompted  by  the  individual  malice  of  the  perpetrator,  and  it  is 
a  question  for  the  jury  whether  the  act  done  was  within  the 
scope  of  the  common  purpose,  or  grew  out  of  the  individual 
malice  of  the  perpetrator.    Pierson  v.  State,  148. 

Defamation. 

16.  Defamation;   constituents  of  offense. — To  authorize  a    conviction 

for  defamation  (Code,  §  3773),  the  accusation  must  have  been 
falsely  and  maliciously  made;  but  the  jury  may  infer  malice 
from  the  character  of  the  accusation  and  the  want  of  probable 
or  reasonable  grounds  for  making  it.    Beat  i\  State,  234, 

Disturbing  Religious  Worship. 

17.  Constituents  of  offense.—k  conviction  may  be  had  for  disturbing 

an  assemblage  of  persons  met  for  religious  worship  (Code, 
§  4033),  on  proof  that  the  defendant  did  any  willful  act.  within 
the  terms  of  the  statute,  the  natural  consequence  of  which  was 
to  disturb  the  assemblage,  and  which  did  in  fact  disturb  them, 
although  he  did  not  have  the  purpose  and  specific  intent  to  dis- 
turb them.  {Harrison  r.  State,  d7  Ala.  154,  declared  limited  and 
explained  by  later  decisions.)    Salter  v.  State,  207. 
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EVIDRNCB. 

18.  Evidence  relevant  to  question  of  self-defence. — ^T^e  defendant  being 

on  trial  for  the  murder  of  his  wife,  whom  he  shot  with  a  pistol 
and  killed  on  her  refusal  to  go  home  with  him,  and  having 
proved  that  she  was  a  woman  of  dangerous  character,  and  tes- 
tified for  himself  that  he  wanted  to  take  her  home  because  she 
had  been  drinking,  and  that,  as  he  approached  her,  she  cursed 
him,  threw  her  hand  towards  her  bosom,  and  stepped  towards 
him  ;  he  may  further  testify  that  she  owned  a  pistol,  and  was  in 
the  habit  of  carrying  it  in  her  bosom,  although  the  evidence  for 
the  prosecution  showed  that  no  weapon  was  found  on  her  body, 
that  she  was  standing  still  when  shot,  holding  her  hands  down 
in  front  of  her  person,  and  that  he  had  threatened,  while  trying 
to  borrow  a  pistol,  that  he  would  kill  her  if  she  did  not  go  home 
with  him.     Wiley  v.  State,  146. 

19.  Relevancy  of  evidence  as  tending  to  show  motive. — Under  an  indict- 

ment charging  the  burglary  of  a  dwelling-house  with  intent  to 
steal,  the  prosecution  may  prove,  as  tending  to  show  a  motive 
for  the  offense,  a  conversation  had  between  the  owner  of  the 
house  and  the  defendant,  about  a  month  before  the  burglary, 
which  tends  to  show  that  the  defendant  knew  or  believed  that 
money  was  kept  in  the  house.     Gibnore  v.  State,  154. 

20.  Tracks  or  foot-prints  as  evidence;  to  what  witness  may  testify. — ^The 

evidence  showing  that,  on  the  morning  after  the  burglary, 
naked  foot-prints  were  found  on  the  ground  pointing  to  and 
from  the  house  occupied  by  the  defendant,  and  he  voluntarily 
making  tracks  near  them,  a  witness  may  testify  that  he  meas- 
ured the  two  sets  of  tracks,  and  that  they  were  the  same, 
ift.  154. 

21.  Confessions  of  third  person  as  evidence. — In  a  criminal  case,  the  con- 

fessions of  a  third  person,  to  the  effect  that  he  committed  the 
offense,  are  not  admissible  as  evidence  for  the  defendant. 
15.154. 

22.  Defendant  testifying  for  himself;  cross-examining  and  impeaching. 

When  the  defendant  in  a  criminal  case  elects  to  testify  in  bis 
own  behalf  (Code,  §  4473),  he  is  subject  to  cross-examination 
like  any  other  witness,  and  may  be  impeached  by  proof  of  con- 
tradictory statements  previously  made  by  him  ;  and  this  prin- 
ciple extends  to  declarations  or  statements  which  have  been 
excluded  as  evidence  when  offered  as  confessions,  because  not 
shown  to  have  been  made  voluntarily.    Hicks  v.  State,  169. 

23.  Possession  of  stolen  goodc ;  varmncc— The  defendant  being  charged 

with  the  larceny  of  four  ten-dollar  gold  coins,  the  prosecution 
may  prove  that,  when  arrested,  the  day  after  the  larceny,  he 
had  in  his  possession  a  five-dollar  coin,  and  that  he  handed  to 
u  companion  a  ba^  containing  a  ten -dollar  coin  and  ten  silver 
dollars,  there  being  also  evidence  from  which  the  jury  might 
infer  that  this  money  was  procured  in  exchange  or  barter  for 
that  stolen.    Tb.  169. 

24.  Proof  of  playing  and  betting^  by  other  persons. — On  a  trial  under  an 

indictment  for  gaming,  since  the  defendant  could  not  bet  with 
himself  on  the  game,  it  is  proper,  if  not  necessary,  for  the  pros- 
ecution to  prove  that  other  persons  present  played  and  bet  on 
it.     Thompson  v.  State.  173. 

25.  Refreshing  recollection  of  witn^ess  by  memorandum. — While  it  may 

not  be  permissible  for  the  solicitor,  during  the  examination  of 
a  witness,  *'to  read  from  a  memorandum  of  his  testimony  before 


Digitized  by  VjOOQiC 


mDEX.  689 

CRIMINAL  LAW— Continued. 

the  grand  jury/'  he  may  '^ask  qaestions  from  the  memorandum 
to  refresh  the  memory  of  the  witness  as  to  his  testimony  before' 
the  grand  jury/'  J6.  173. 
28.  Proof  of  betting  by  defendant. — Where  one  witness  testifies  that  he 
saw  the  defendant  and  others  playing  and  betting  at  a  game 
of  "craps/'  but  does  not  state  what  was  bet,  and  another,  who 
was  present  at  the  time,  testifies  that  the  players  "would  all 
get  down  on  their  knees  in  a  circle,  put  up  the  money,  and 
throw  the  dice ;  that  he  saw  defendant  down  on  his  knees,  but 
does  not  recollect  positively  that  he  saw  him  put  up  any  money, 
oi-  shoot  the  dice,  but  his  best  recollection  is  that  he  did  play/' 
the  jury  may  infer  that  the  defendant  bet  money  on  the  game. 
lb.  173. 

27.  Dying  declarations  as  evidence. — To  authorize  the  admission  of 

statements  by  the  deceased  as  dying  declarations,  it  is  not 
enough  to  show  that  he  died  very  soon  afterwards,  but  it  must 
appear  that  he  was  conscious  of  his  condition,  though  no  par- 
ticular form  of  words  is  necessary ;  and  where  the  declarations, 
as  in  this  case,  are  merely  expressive  of  great  pain,  requesting 
that  a  doctor  be  sent  lor,  and  saying  that  he  could  not  stand  it 
much  longer  unless  relieved,  they  are  not  admissible.  Justice 
V.  State,  180. 

28.  Weapons  found  on  search  of  person  under  arrest, — Whether  a  con- 

viction may  be  had  for  carrying  concealed  weapons  (Code, 
^  8775),  on  evidence  showing  that  a  pistol  was  found  concealed 
on  the  defendant's  person  by  a  person  who  assisted  in  search- 
ing him  while  in  custody  under  an  illegal  arrest,  is  not  decided, 
because  it  does  not  appear  that  the  arrest  was  in  fact  illegal 
and  a  part  of  the  evidence  objected  to  was  legal.  Sewell  v. 
Slate  183.  - 

29.  Conviction  of  larceny,  as  affecting  competency  or  credibility  of  wit- 

ness,— Under  statutory  provisions  (Code,  §  2766),  a  conviction  of 
larceny  does  not  destroy  the  competency  of  a  witness,  but  is  ad- 
missible as  evidence  affecting  his  credibility.  Prior  v.* 
State,  196. 

30.  Testimony  of  witness  not  before  grand  jury. — In  a  criminal  case,  a 

conviction  may  be  had  on  the  testimony  of  a  witness  who  was 
not  before  the  grand  jury,  and  without  producing  the  witness 
on  whose  testimony  the  indictment  was  found.  Germolgez  v. 
State,  216. 

G  AMINO. 

31.  Sufficiency  of  indictment. — ^A  form  of  indictment  for  betting  at  a 

game  played  with  cards,  dice,  or  some  device  or  substitute  for 
cards  or  aice,  being  now  prescribed  by  statute  (Code,  ^057; 
Form  No.  16,  p.  267),  it  is  sufficient  to  follow  that  form,  and  it  is 
not  necessary  to  aver  that  the  game  was  played.  Thompson  v, 
State,A7S. 

32.  Proof  of  playing  and  betting  by  other  persons. — Since  the  defendant 

could  not  bet  with  himself  on  the  game,  it  is  proper,  if  not  nec- 
essary, for  the  prosecution  to  prove  that  other  persons  present 
played  and  bet  on  it.    lb.  173. 

33.  Proof  of  betting  by  defendant. — Where  one  witness  testifies  that  he 

saw  the  defendant  and  others  playing  and  betting  at  a  game  of 
"craps,"  but  does  not  state  what  was  net,  and  another,  who  was 

S resent  at  the  time,  testifies  that  the  players  ** would  all  get 
own  on  their  knees  in  a  circle,  put  up  the  money,  and  throw 
44 
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the  dice ;  that  he  saw  defendant  down  od  his  knees,  bat  does 
not  recollect  positively  that  he  saw  him  put  up  any  money,  or 
shoot  the  dice,  but  his  best  recollection  is  that  he  did  play,"— 
the  jury  may  infer  that  the  defendant  bet  money  on  the  game. 
lb.  173.       • 

34.  What  is  public  house. — A  dwelling  house  may  become  a  public 

house  within  the  statutes  against  gaming,  if  several  persons  are 
in  the  habit  of  going  to  it  frequently  for  the  purpose  of  playing 
cards  or  "craps/'  although  at  one  time  the  killing  of  a  negro 
there  "broke  off  the  playing  to  some  extent."    lb.  173. 

Homicide. 

35.  Evidence  relevant  to  question  of  self-defense . — The  defendant  being 

on  trial  for  the  murder  of  his  wife,  whom  he  shot  with  a  pistol 
and  killed  on  her  refusal  to  go  home  with  him,  and  having  proved 
that  she  was  a  woman  of  dangerous  character,  and  testined  for 
himself  that  he  wanted  to  take  her  home  because  she  had  been 
drinking,  and  that,  as  he  approached  her,  she  cursed  him,  threw 
her  hand  towards  her  bosom,  and  stepped  towards  him ;  he  may 
further  testify  that  she  owned  a  pistol,  and  was  in  the  habit  of 
carrying  it  in  her  bosom,  although  the  evidence  for  the  prose- 
cution snowed  that  no  weapon  was  found  on  her  body,  that  she 
was  standing  still  when  shot,  holding  her  hands  down  in  front 
of  her  person,  and  that  he  had  threatened,  while  trying  to  bor- 
row a  pistol,  that  he  would  kill  her  if  she  did  not  go  home  with 
him.     Wiley  v.  State,  146. 

36.  Charge  as  to  manslauahter. — ^When  a  party  is  on  trial  for  murder, 
•    it  is  the  safer  rule  for  the  court  to  charge  the  jury  as  to  all  the 

degrees  of  homicide  included  in  the  indictment,  "unless  it  is  per- 
fectly clear  to  the  judicial  mind  that  there  is  no  evidence  tend- 
ing to  bring  the  offense  within  some  particular  degree ;"  but, 
when  the  evidence  set  out  in  the  bill  of  exceptions  shows  that 
the  defendant,  if  guilty  at  all,  is  guilty  of  murder,  the  failure  of 
the  court  to  charge  as  to  the  constituents  of  manslaughter  is 
not  error.    Pierson  v.  State,  1^8. 

37.  Homicide  by  husband;  adultery  of  wife  as  provocation. — If  the  hus- 

band detects  his  wife  in  the  act  of  adultery,  and  immediately 
slays  her  or  her  paramour,  the  law  does  not  entirely  justify  or 
excuse  him,  but  holds  the  provocation  sufScient,  as  matter  of 
law,  to  reduce  the  killing  to  manslaughter ;  and  if  he  detects 
them,  not  in  the  act  of  adultery,  but  in  a  compromising  position 
under  suspicious  circumstances,  and  kills  one  or  both  of  them, 
it  is  a  question  for  the  jury  whether  the  provocation  was  suflB- 
cient  to  reduce  the  grade  of  the  offense,  and  whether  he  acted 
under  the  heat  of  sudden  passion  thereby  excited,  as  in  other 
cases  of  homicide  under  the  heat  of  passion  excited  by  great 
provocation.    Hooks  v.  State,  166. 

Indiotmet, 

38.  Larceny  from  store-house;  variance. — Under  an  indictment  in  the 

form  prescribed  by  law,  charging  larceny  from  a  store-house 
(Code,  §3789;  Form -No.  51,  p.  273),  a  conviction  may  be  had  on 

Sroof  that  the  defendant  stole  the  goods  in  the  house,  but  was 
etected  and  arrested  before  he  got  out  of  the  house  with  them. 
Bailey  v.  State,  143. 

39.  Unnecessary  averments  in  indictment. —In  an   indictment  for  the 

burglary  of  a  dwelling-house,  an  averment  that  "goods,  or 
clothing,  things  of  value/'  were  kept  therein  for  use,  sale,  or 
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deposit,  is  unnecessary,  but,  being  matter  of  description,  must 
be  proved ;  and  the  averment  is  not  supported  by  poof  of  the 
fact  that  a  bed  and  a  bureau  were  kept  in  the  house  for  use,  no 
proof  of  their  value  being  adduced,  or  that  they  were  of  any 
use.    Gilmore  v .  State,  154 . 

40.  Sufficiency  of  indictment.— A,  form  of  indictment  for  betting  at  a 

game  played  with  cards,  dice,  or  some  device  or  substitute  for 
cards  or  dice,  being  now  prescribed  by  statute  (Code,  ^  4057; 
Form  No.  16,  p.  267),  it  is  sufficient  to  follow  that  form,  and  it  is 
not  necessary  to  aver  that  the  game  was  played.  Thompson  v. 
Stale,  173. 

41.  Selling  or  giving  liquor  to  minor;  negativing  consent  of  parent   or 

guardian.*— In  an  indictment  for  selling  or  giving  liquor  to  a 
minor  (Code,  ^  4038),  it  is  not  necessary  to  negative  either  the 
consent  of  the  parent  or  guardian  or  the  prescription  of  a 
physician  ;  but,  when  the  indictment  contains  these  averments, 
it  is  the  safer  practice  to  prove  them .  Heath  v.  State,  17». 

42.  Correspondence  of  commitment  and  indictment  in  description  of  of- 

fense.— When  the  defendant  was  bound  over  to  answer  an  in- 
dictment for  ^'burglary  and  grand  larceny,"  and  an  indictment 
is  found  against  him  for  either  or  both  of  the  offenses,  his  bail 
are  equally  bound  for  his  appearance.    Holcombe  v.  State,  185. 

43.  Ohkctions  to  indictment,  going  to  formation  of  grand  jury. — When 

the  record  shows  that  the  grand  jurors  were  regularly  drawn 
and  summoned,  a  mistake  of  the  clerk  in  transcribing  one  of 
their  names  as  writting  Free  for  Firee,  is  not  good  matter  for  a 
plea  in  abatement  to  an  indictment  (Code,  §  4445);  nor  is  it 
good  matter  for  a  plea  in  abatement,  that  the  places  of  absent 
jurors  were  supplied  by  talesmen  without  an  order  discharging 
them.     Germolgez  v.  State,  216. 

44.  Same;  indorsement  of  foreman's  name,  and  names  of  vAtnesses, — It 

is  not  good  matter  for  a  plea  in  abatement  to  an  indictment, 
that  in  indorsing  the  name  of  the  foreman  of  the  grand  jury 
only  the  initials  of  his  christian  name  are  given,  instead  of  the 
full  name ;  nor  is  it  good  matter  for  such  plea,  that  after  the  in- 
dictment was  filed  in  court  the  solicitor  indorsed  on  it,  without 
leave  of  the  court,  and  without  the  consent  of  the  defendant, 
the  names  of  persons  as  witnessesbefore  the  grand  jury.  lb.  216. 

JuROBS  AND  Juries. 

45.  Discharge  of  juror  on  special  venire. — In  a  capital  case,  a  special 

venire  having  been  summoned,  the  court  may  excuse  from 
service  as  a  juror  a  person  who  is  a  policeman  on  active  duty ; 
this  being,  within  the  meaning  of  the  statute  (Code,  §  4335),  a 
^'reasonable  or  proper  cause  to  be  determined  by  the  court." 
Pierson  v.  State,  148. 

Larceny. 

46.  Larceny  from  storehouse;  variance.— Under  an  indictment  in  the 

form  prescribed  by  law,  charging  larceny  from  a  store-house 
(Code,  §  3789 ;  Form  No.  15,  p.  273),  a  conviction  may  be  had  on 

Sroof  that  the  defendant  stole  the  goods  in  the  house,  but  was 
etected  and  arrested  before  he  got  out  of  the  house  with  them. 
Bailey  V.  State,  143. 

47.  Possesion  of  stolen  goods;  variance.— The  defendant  being  charged 

with  the  larceny  of  four  ten-dollar  gold  coins,  the  prosecution 
may  prove  that,  when  arrested,  the  day  after  the  larceny,  he 
had  in  his  possession  a  five-dollar  coin,  and  that  he  handed 
to  a  companion  a  bag  containing  a  ten-dollar  coin  and  ten 
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silver  dollars*  there  being  also  evidence  from  which  the  Jury 
might  infer  that  this  money  was  procured  in  exchange  or  bar- 
ter for  that  stolen.     Hicks  v.  State,  169. 

48.  Same;  charge  invading  province  of  jury. — A  charge   instructing 

the  jury  that,  **the  money  found  on  the  defendant's  person  not 
being  the  money  alleged  to  have  been  stolen,  he  is  not  required 
to  account  to  the  satisfaction  of  the  jury  for  his  possession  of 
the  money  found  on  him  at  the  time  of  his  arrest."  is  properly 
refused,  because  invasive  of  the  province  of  the  jury,  when 
there  is  evidence  from  which  they  may  infer  that  some  of  the 
money  was  part  of  tWat  stolen,  and  some  of  it  procured  in  ex- 
change or  barter  of  the  rest,  and  also  other  evidence  of  guilt. 
Ih.  169. 

49.  Conviction  of  larceny,  as  affecting  competency  or  credibility  of  wit- 

n^8«. —  Under  statutory  provisions  (Code,  §  2766),  a  conviction 
of  larceny  does  not  destroy  the  competency  of  a  witness,  but 
is  admissible  as  evidence  affecting  his  credibility.  Prior  v. 
State,  196. 

Retailing  Spirituous  Liquors. 

50.  Local  prohibitory  law;  const itutiojial  provisions  affecting  tiXle  and 

subject  matter. — ^A  local  prohibitory  law  being  entitled  "An  act 
to  prohibit  the  sale,  giving  away  or  disposing  of  any  spirtuous, 
vinous  or  malt  liquors,  or  intoxicating  bitters,  beverages  or 
drinks,  or  fruits  preserved  in  alcohol  or  alcoholic  liquors," 
within  the  specified  territory ;  a  provision  for  refunding  the 
amount  paid  on  licenses  for  the  current  year,  and  appropriating 
money  out  of  the  public  treasury  for  that  purpose  Js  outside  of 
the  subject-matter  expressed  in  the  title,  and  is,  therefore,  un- 
constitutional and  void ;  but  a  conviction  may,  nevertheless,  be 
had  under  the  punitive  provisions  of  the  statute,  which  are 
separate  and  distinct  from  the  unconstitutional  provision. 
Bradley  v.  State,  177. 

51.  Selling  or  giving  liquor  to  minor;  negativing  consent  of  parent  or 

guardian.^ln  an  indictment  for  selling  or  giving  liquor  to  a 
minor  (Code,  §  4038).  it  is  not  necessary  to  negative  either  the 
consent  of  the  parent  or  guardian  or  the  prescription  of  a  phy- 
scian ;  but,  when  the  indictment  contains  these  averments,  it  is 
safer  practice  to  prove  them.    Heath  v.  State,  179. 

52.  What  constitutes  sale  of  liauor.—A  witness  for  the   prosecution 

having  testified  that,  on  being  told  by  a  friend  "where  he  could 
find  something  to  drink,"  he  went  into  the  defendant's  barber- 
shop, passed  him  standing  in  the  door,  found  a  bottle  of  whis- 
key in  a  box,  put  it  in  his  pocket  and  carried  it  away,  leaving  a 
half-dollar  on  the  chair;  the  jury  may  infer  from  these  facts 
that  a  sale  of  the  liquor  was  intended  and  consummated, 
though  nothing  was  said  between  the  parties,  and  the  defendant 
did  not  see  the  witness  take  the  bottle.  But  there  could  be  no 
sale  without  the  defendant's  knowledge  and  consent,  express 
or  implied  ;  and  if  he  neither  saw  the  witness  take  the  bottle, 
nor  knew  that  he  took  it  and  left  the  money  for  it,  his  subse- 
quent use  of  the  money  in  buying  another  bottle  of  liquor 
would  not  make  him  guilty.    Roberson  v.  State,  189. 

53.  Sufficiency  of  complaint.- On  an   appeal  to  the  Circuit  Court,  a 

complaint  averring  that  the  defendant  "did  sell  spirituous, 
vinous  or  malt  liquors  in  less  quantities  than  one  quart,  within 
the  corporate  limits  of  the  town  of  W. ,  and  that  the  same  is  a 
violation  of  and  contrary  to  an  ordinance  of  said  tow^n,"  setting 
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out  said  ordinance,  is  sufficient  and  not  demurrable.  Smith  v. 
Town  of  Warrior f  48 L 

Trial  and  its  Incidents. 

54.  Proof  of  venue,— In  a  criminal  case,  when  the  bill  of  exceptions 

purports  to  set  out  all  the  evidence,  and  does  not  show  that  the 
venue  was  proved,  the  defendant  is  entitled  to  the  general 
charge  on  the  evidence,  and  its  refusal  is  reversible  error. 
Justice  V.  State,  180. 

55.  Description  of  case  in  judgment  nisi  and  sci,  fa. — ^In   proceedings 

against  bail  on  a  forfeited  recognizance,  great  particularity  is 
not  required,  and  technical  objections  for  want  of  form  are  not 
available,  if  the  particular  case  is  made  to  appear  to  the  court 
(Code,  §  4481) ;  and  where  the  name  of  the  case  is  correctly 
stated  in  the  judgment  nisi  and  the  scire  faciasy  followed  by  the 
words  **l7idictm£nt  for  burglary,^*  it  is  not  necessary  that  they 
should  recite,  as  a  fact,  that  an  indictment  for  burglary  has 
been  found.    Ilolcomhe  v .  State,  185. 

56.  Order  for  bail  after  transfer  of  defendant  for  safe-keeping  to  another 

county. —  When  the  custody  of  the  defendant,  after  commitment 
but  before  indictment  found,  is  transferred  to  another  county 
for  safe-keeping,  and  he  there  makes  application  for  bail,  the 
order  admitting  him  to  bail  is  properly  indorsed  on  the  copy- 
warrant  annexed  to  the  sheriff's  return  and,  if  it  requires  the 
bail-bond  to  be  "payable  and  conditioned  as  required  by  law," 
it  sufficiently  shows  that  he  is  required  to  appear  at  the  proper 
court  of  the  county  in  which  he  was  committed,  although  it 
does  not  specify  the  name  of  the  particular  court  or  county. 
76.  185. 

57.  Same. — In  such  case,  the  order  admitting  to  bail  is  properly  ad- 

dressed and  given  to  the  sheriff  who  has  the  defendant  in  his 
custody,  and  bail  is  to  be  taken  by  him,  although  it  binds  the 
defendant  to  appear  and  answer  an  indictment  in  the  county 
in  which  he  was  committed.    lb.  185. 

58.  Warrant  of  arrest. — ^A  warrant  of  arrest  issued  by  a  justice  of  the 

peace,  directed  to  **any  lawful  officer  of  the  State,''  is  in  proper 
form  (Crim.  Code»  ^§  4259, 4397) ;  and  if  made  returnable  to  the 
**Pike  County  Criminal  Court,"  instead  of  the  ^'Criminal  Court 
of  Pike  county,"  the  variance  is  immaterial.  Wilson  v.  State, 
194. 
69.  Defects  in  vmrrant  of  arrest,  in  matters  of  form,  are  not  sufficient 
to  quash  the  complaint,  or  affidavit  on  which  the  prosecution  is 
founded.    lb.  194. 

60.  Objections  to  indictment,  going  to  formation  of  grand  jury. — When 
the  record  shows  that  the  grand  jurors  were  regularly  drawn 
and  summoned,  a  mistake  of  the  clerk  in  transcribing  one  of 
their  names,  as  writing  Free  for  Fine,  is  not  good  matter  for  a 
plea  in  abatement  to  an  indictment  ( Code,  §  4445) ;  nor  is  it  good 
matter  for  a  plea  in  abatement,  that  the  places  of  absent  jurors 
were  supplied  by  talesman  without  an  order  discharging  them. 
Germolgez  v.  State,  216. 

61.  Same;  indorsement  of  foreman^  s  name,  and  names  of  witnesses. — It 
is  not  good  matter  for  a  plea  in  abatement  to  an  indictment, 
that  in  indorsing  the  name  of  the  foreman  of  the  grand  jury 
only  the  initials  of  his  christian  name  are  given,  instead  of  the 
full  name ;  nor  is  it  good  matter  for  such  plea,  that  after  the  in- 
dictment was  filed  in  court  the  solicitor  indorsed  on  it,  without 
leave  of  the  court,  and  without  the  consent  of  the  defendant, 
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the  names  of  perBons  as  witnesses  before  the  grand  jury.    Ih, 
216. 

62.  Testimony  of  witness  not  before  grand  jury.— In  a  criminal  case  a 
conviction  may  be  had  on  the  testinaony  of  a  witness  who  was 
not  before  the  grand  jury,  and  without  producing  the  witness 
on  whose  testimony  the  indictment  was  found.    lb.  216. 

63.  Argument  of  counsel  to  jury. — In  argument  to  the  jury  in  a  crim- 
inal case,  counsel  should  not  be  restricted  by  a  narrow  or  rigid 
rule,  but  should  be  allowed  reasonable  license  in  discussing  the 
evidence  and  inferences  to  be  drawn  from  it,  but  should  not  be 
allowed  to  state  as  fact  that  of  which  there  is  no  evidence,  and 
which  would  not  be  relevant  evidence  if  offered ;  and  if  counsel 
are  allowed  to  exceed  this  limit,  against  the  objection  and  ex- 
ception of  the  defendant,  in  a  matter  which  may  prejudice,  it 
is  reversible  error.    Dollar  v.  State  236. 

64.  Same. — On  a  prosecution  for  selling  liquor  to  a  minor,  it  is  not 
permissible  for  the  solicitor  to  state  to  the  jury,  against  the  ob- 
jection and  exception  of  the  defendant,  that  their  town  is  worse 
cursed  with  the  illegal  sale  of  whiskey  than  any  other  place 
known  to  him,  that  they  are  trving  to  build  up  a  school  there, 
and  that  parents  will  not  send  their  children  to  school  in  a  place 
where  they  can  get  whiskey  at  every  corner ;  but  the  defendant's 
counsel  having  commented  on  the  fact  that  solicitor's  fee  on  a 
conviction  for  selling  liquor  to  a  minor  was  five  times  as  great 
as  on  a  conviction  for  selling  without  a  license,  the  solicitor 
may  state,  in  reply,  that  he  would  willingly  "give  up  all  of  his 
fees  in  the  liquor  cases  if  he  could  put  down  the  accursed 
traffic."    76.236. 

Warrant  of  Arrest. 

65.  Warrant  of  arrest.— A  warrant  of  arrest  issued  by  a  justice  of  the 
peace,  directed  to  "any  lawful  officer  of  the  State,"  is  in  proper 
form  (Grim.  Code,  §§  4259,  4397) ;  and  if  made  returnable  to  the 
"Pike  County  Criminal  Court,"  instead  of  the  "Criminal  Court 
of  Pike  county,"  the  variance  is  immaterial.    Wilson  v.  States  IW. 

66.  Defects  in  warrant  of  arrest,  in  matters  of  form,  are  not  sufficient 
to  quash  the  complaint  or  affidavit  on  which  the  prosecution  is 
founded.  76.194. 

CUSTOM  AND  USAGE. 

1.  Evidence  of  custom  and  practice;  when  inadmissible. — Custom  and 

practice  can  not  justify  the  doing  of  an  act  which  is  negligent 
per  se;  and  the  evidence  of  such  a  custom  and  practice  is  inad- 
missible.   Andrews  v.  B'gkam  Min.  R.  R.  Co.^  433. 

2.  Common  carrier;  custom  of  receiving  and  discharging  passengers  at  a 

place  other  than  a  regular  station. — If  a  common  carrier  is  in  the 
habit,  or  has  the  custom  of  receiving  and  discharging  passen- 
gers at  a  place  other  than  a  regular  station  on  its  road,  a  passen- 
ger, who  knowing  of  such  custom,  attempts  to  board  a  train  at 
such  place,  is  as  much  justified  in  the  assumption  that  the  car- 
rier's cars  are  in  a  safe  condition,  as  he  would  be  were  he  at- 
tempting to  board  them  at  a  regular  station.  North  B'gham 
Railway  Co.  v.  Liddicoat,  545.       , 

3.  Custom  of  veil  regulated  road  no  excuse  for  violation  of  defendant's 

rules. — When  the  rules  of  a  defendant  railroad  forbid  the  mak- 
ing of  "running  switches."  it  is  no  excuse  for,  and  does  not  re- 
lieve the  said  company  from,  negligence  imputed,  when  injury 
results  from  the  violation  of  such  rules,  that  other  well  regula- 
ted roads  are  in  the  habit  of  making  running  switches.  L»  d:  N, 
M.  K  Co.  v.  DavU,  593. 
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1.  Sutton  garnishment  bond;  injury  to  credit  by  issuance  of  gamish' 

ment  not  recoverable. — While  the  refusal  of  the  court  to  instruct 
the  jury  that  "Damages  for  injury  to  credit,  resulting  solely 
from  the  failure  of  plaintifif  to  get  the  amount  suspended  by 
the  garnishment,  are  not  recoverable  in  this  suit''  on  the  gar- 
nishment bond,  may  be  error,  it  is  not  available  to  defendant 
when  the  complaint  counts  on  injury  done  to  plaintiff's  credit 
by  tying  up  in  the  hands  of  the  garnishee  the  money  due  him, 
and  issue  is  joined  on  such  a  count,  and  the  plaintiff,  without 
objection,  introduces  evidence  to  support  it. — Ala,  St.  Ud  Co. 
V.  Reed,  19. 

2.  Injuries  to  abutting  property  by  building  railroad  in  street ;  when 

action  /t€«.— When  a  corporation,  authorized  by  its  charter  to 
build  a  railroad  along  certain  streets,  has,  in  the  construction 
of  its  railroad,  injured  property  abutting  on  such  streets,  with- 
out first  paying  compensation  for  such  injury,  an  action  at  law 
will  lie  for  the  redress  of  such  wrong.  II.  A.  &  B.  R.  R.  Co.  v. 
Matthews y  et  al.,  24. 

3.  Same ;  demurrer  to  complaint. — In  an  action  to  recover  such  dam- 

ages, a  demurrer  to  a  complaint,  which  states  a  good  cause  of 
action,  is  not  the  proper  mode  of  evoking  a  decision  of  the  court 
as  to  the  rule  to  govern  in  the  admeasurement  of  damage  for 
the  injury  alleged.    lb.  24. 

4.  Damages  for  breach  of  contract  to  lend  or  advance  money. — Under  a 

written  contract  by  w^hich  defendants  agreed  to  sell  and  convey 
to  plaintiff  a  vacant  lot,  and  to  advance  to  her  $300 
to  build  a  house  on  it;  $150,  about  one-fourth  part  of 
the  agreed  purchase-money,  being  payable  in  advance,  and  the 
residue  in  monthly  instalments  of  |8.50,  which  was  also  agreed 
on  as  the  "monthly  rental  value  of  the  premises,"  although  the 
vacant  lot  had  no  rental  value  whatever;  defendants  having 
become  insolvent,  and  made  an  assignment  for  the  benefit  of 
their  creditors,  after  receiving  the  cash  payment  and  several 
monthly  instalments;  held,  that  plaintiff  could  recover  only 
nominal  damages  for  their  failure  to  advance  the  $300  to  build 
a  house,  and  could  not  be  allowed  to  prove,  as  affecting  the 
question  of  damages,  that  the  value  of  the  vacant  lot  was  much 
less  than  the  agreed  price.     Gooden  r.  Moses  Bros.,  230. 

5.  Damages  for  mental  anguish  Caused  by  negligent  failure  to  transmit 

telegram. — Plaintiff  having  sent  a  telegraphic  message  to  his 
brother's  wife  in  a  distant  town,  inquiring  about  the  condition 
of  his  mother,  who  was  very  ill,  and  asking  for  an  immediate 
answer,  and  his  brother  replying  to  the  message ;  he  may  re- 
cover damages  for  his  mental  anguish  and  distress  on  account 
of  negligent  delay  in  the  transmission  of  the  reply  message, 
which  prevented  his  arrival  at  his  mother's  bedside  until  several 
hours  after  her  death.     West.  Vn.  Tel.  Co.  v.  Cunningham,  314. 

6.  Common  carrier;   liability  for  all  damage    referrible  to  negligent 

delay  in  transportation. — A  common  carrier,  guilty  of  negligent 
delay  in  the  transportation  of  live  stock,  is  liable  for  all  dama- 
ges resulting  from  the  effect  of  such  delay  upon  the  physical 
condition  of  the  stock,  or  from  their  viciousness  aroused  by  the 
unnecessary  confinement  incident  thereto.  R.  &  D.  R.  R.  Co. 
r.  Trousdale  tt'  Sons,  389. 

7.  Action  for  damages ;  averments  of  complaint. — In  an  action  against 

a  railroad  company  for  injuries,  alleged  to  have  been  suffered 
by  the  plaintiff  while  attempting  to  board  a  train,  by  reason  of 
a  handle  on  one  of  the  cars  giving  way,  it  is  necessary  that  the 
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complaint  should  aver  that  the  plaintiff  attempted  to  board  the 
train  at  a  station  provided  for  passengers,  or  at  a  place  where 
it  is  usual  or  customary  to  receive  passengers,  or  that  the  plain- 
tiff was  invited  or  knowingly  permitted  to  attempt  to  board 
the  car,  or  that  he  was,  in  some  manner,  accepted  as  a  passen- 
ger.   North  Birmingham  Railway  Co,  v,  Liddicoat,  546. 

Measure  of  Damages. 

8.  Injury  to  abutting  property  by  building  railroad  in  street;  measure  of 

damages. — The  measure  of  damages  for  injury  caused  to  abutting 
property  by  the  construction  of  a  railroad  in  a  street  is  the  dif- 
ference in  the  market  value  of  the  property  before  and  after 
the  act  complained  of;  and  the  amount  of  the  damage,  so  as- 
certained, can  not  be  diminished  by  the  fact  that  property 
along  the  line  of  the  railroad  appreciated  in  value,  or  was  gen- 
erally benefitted  by  its  construction.  H.  A.  d'  B.  R.  R.  Co.  v. 
Matt  news  f  24. 

9.  Measure  of  damages;  profits  under  a  contract. — When  in  an  action 

for  the  breach  of  a  contract,  by  the  defendant  preventing  the 
plaintiffs  from  completing  the  work  commenced  thereunder,  it 
IS  shown  that  if  they  had  oeen  permitted  to  complete  the  said 
work  the  plaintiffs  would  have  realized  a  profit,  the  measure  of 
damages  recoverable  is  that  sum  which  is  shown  would  have 
been  realized  as  profits,  if  they  had  been  permitted  to  complete 
their  contract.  Danforth  &  Armstrong  v.  Tenn,  <1*  Coosa  River  R. 
R.  Co.,  331. 

10.  Same  ;  charge  to  jury. — An   instruction  that    profits  which  would 

reasonably  have  been  realized  but  for  the  defendant's  default, 
are  recoverable,  but  not  those  which  were  speculative,  contin- 
gent, probable  or  remote,  is  erroneous,  in  making  an  improper 
use  of  the  word  ''probable;*'  since  reasonably  probable  profits 
might  be  recoverable.    i6.  331. 

11.  Same. — A  charge  to  the  jury  forbidding  the    recovery  of  profits, 

** Unless  the  jury  believe  from  the  evidence  that  the  profits 
claimed  are  certain,"  is  erroneous ;  reasonable  certainty  being 
sufficient  to  justify  a  recovery.    lb.  331, 

12.  Action    on  contract  of  affreightment;  measure  of  damages — ^In  an 

action  to  recover  damages  for  the  breach  of  a  contract  of 
affreightment,  whereby  the  defendant  undertook  to  promptly 
and  safely  transport  certain  live  stock,  the  measure  of  damages 
is  the  difference  in  the  market  value  of  said  stock  at  the  place 
of  consignment,  if  they  had  been  delivered  without  any  delay, 
and  their  market  value  after  their  delivery  at  such  place  in  the 
condition  they  were  shown  to  be  by  the  evidence.  R.  &  D.  R, 
R,  Co.  V.  Trousdale  <t*  Sons,  389. 

13  Charge  to  tfie  jury;  nominal  damages. — In  an  action  for  damages 
caused  by  negligent  delay  in  transporting  freight,  a  charge  to 
the  jury  that  seeks  to  limit  the  plaintiff's  recovery  to  nominal 
damages,  on  the  theory  that  by  ordinary  prudence  the  injury 
complained  of  could  have  been  repaired,  is  afiirmatively  bad,  if, 
for  aught  that  is  hypothesized  in  said  charge,  the  plaintiff 
might  have  been  put  to  great  trouble  and  expense  in  repairing 
the  injury  to  his  property  caused  by  defendant's  negligence. 
lb.  389. 

14.  Breach  of  contract;  measure  of  damages, — In  an  action  for  the 
breach  of  a  contract  not  to  engage  in  a  certain  business,  the 
fact  that  in  the  purehase  price  paid  by  plaintiff  there  was  in- 
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eluded  the  value  of  an  unexpired  license  to  conduct  such  busi- 
ness issued  to  the  defendant,  constitutes  no  element  of  damage, 
and  can  exert  no  influence  upon  the  question  of  the  extent  and 
amount  of  damage  suffered  by  plaintiff  by  reason  of  the  breach 
complained  of.    Howard  v.  Taylor^  450. 

15.  Same. — ^In  an  action  to  recover  for  the  alleged  breach  of  a  con- 

tract, entered  into  by  defendant  on  selling  his  business  to 
plaintiff,  in  which  he  agreed  not  to  carry  on  a  similar  business 
ib  the  same  town,  evidence  that  plaintiff's  business  had  fallen 
off  greatly  after  defendant  opened  up  at  another  place  in  the 
same  town,  and  that  defendant's  oid  customers  returned  to 
him,  furnishes  no  data,  by  which  the  jury  could  possibly  arrive 
at  the  amount  of  plaintiff's  damages ;  and  on  such  evidence 
he  can  only  be  entitled  to  nominal  damages.    lb.  450. 

16.  Calculation  of  damages;  what  to  he  considered. — When,  in  an  ac- 

tion to  recover  damages  for  personal  injuries,  the  evidence 
shows  the  age  of  the  plaintiff,  his  expectancy  of  life  according 
to  the  mortality  tables,  the  rate  of  his  earnings  before  the  in- 
jurv,  his  subsequent  disability  to  labor,  his  helpless  condition 
"  and  suffering  endured,  all  of  these  facts  must  be  considered  by 
the  jury  in  the  calculation  of  the  damages  to  be  awarded ;  and 
charges  which  are  predicated  upon  facts  disclosed  in  annuity 
tables  introduced  in  evidence,  to  the  exclusion  of  these  other 
facts  of  the  case,  are  properly  refused.  L.  <fc  N,  R.  R,  Co.  v. 
Davis,  693. 

PUNITIVE   DAMAGES. 

17.  Punitive  damages^-^lf  the  agent  of  the  telegraph  company,  re- 

ceiving a  reply  mess  age  for  transmission,  knew^  the  urgent 
necessity  for  promptness  in  forwarding  it,  but  delay ea  to 
send  it  off  until  the  next  morning,  it  is  a  question  for  the  jury 
to  decide  whether  this  was  not  such  gross  negligence  as  evinces 
an  utter  disregard  of  the  feelings  and  rights  of  the  plaintiff ; 
and  if  they  so  determine,  they  may  award  punitive  damages. 
West.  Un.  Tel.  Co.  v.  Cunmngham,  314. 

18.  Damages  not  excessive. — Tin*  award  of  $500  as  damages  by  the  jury 

can  not  be  considered  excessive,  when  the  plaintiff  was  pre- 
vented by  the  delay  from  reaching  his  mother's  bedside  until 
after  her  death,  and  the  evidence  shows  such  gross  negligence 
as  would  have  authorized  the  jury  to  give  punitive  damages. 
lb.  314. 

19.  Punitive  damages.— In  an  action  against  two  railroad  companies 

for  injuries  caused  by  a  collision,  at  a  point  where  the  two  roads 
intersect,  when  there  is  evidence  tending  to  show  that  the 
speed  of  one  of  the  trains  at  the  time  of  the  accident  was  30  or 
40  miles  per  hour,  that  such  train  was  not  brought  to  a  full  stop 
near  the  crossing,  as  required  by  statute,  never  slackened  its 
speed  when  it  approached  such  crossing,  and  that  the  engines 
of  both  trains  were  in  plain  view  when  the  rapidly  moving  en- 
gine was  150  feet  away  from  the  crossing,  it  is  open  to  the  jurv  to 
conclude  that  there  was  wantonness,  wilfuUness  and  reckless 
indifference  to  probable  consequences  on  the  part  of  the  en- 
gineer on  such  engine,  and  the  question  of  punitive  damages  is 
properly  submitted  to  the  jury.  R.  ct*  D.  R.  R.  Co.  v.  Greenwood^ 
501. 

20.  Same;  actual  knowledge  of  danger  not  necessary  to  recover  such 

damages.—  If  an  engineer  who  knows  the  location  of  the  crossing 
of  his  road  by  anotner  road,  and  that  the  physical  conforma- 
tion of  the  locality  prevents  his  seeing  trains  on  the  other  road. 
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until  too  close  to  prevent  a  collision,  unless  he  has  complied 
with  the  statute  requiring  all  trains  to  stop  within  100  feet  of 
the  crossing,  and  he  neglects  to  stop  as  required  by  statute, 
runs  his  train  upon  the  crossing  without  even  slackening  its 
speed  of  thirty  or  forty  miles  per  hour,  and  a  collision  ensues, 
he  is  guilty  of  such  wanton  and  reckless  conduct  as  im- 
poses upon  the  railroad  the  liability  tor  punitive  damages,  not- 
withstanding he  may  have  had  no  actual  knowledge  of  the  ap- 
proach of  train  on  the  other  road.     lb.  601. 

DEBT. 

1.  Debt;  arises  when  one  pays  a  debt  for  another. — A  valid  debt  aeainst 

a  person  may  be  created  as  well  by  paying  off  his  debts  to 
others,  at  his  instance  and  request,  as  by  advancing  money  di- 
rectly to  him.    Howell  v.  Cardeny  100. 

2.  Evidence  as  to  payment  of  debts  admissible. — It  is  admissible  for 

a  grantee  in  a  deed  of  trust,  attacked  as  fraudulent,  to  testify 
that  he  had  paid  debts  for  the  grantor,  at  his  request,  and  that 
the  money  so  paid  constituted  a  part  of  the  consideration  for 
the  note  and  deed  of  trust.    lb.  100. 

DEEDS. 

1.  Construction  of  deed. — In  the  construction  of  a  deed,  the  con- 

trolling inquiry  is  the  intention  of  the  grantor,  and  in  ascer- 
taining such  intent  the  deed  is  to  be  interpreted  as  a  whole,  and 
the  subject  matter  and  the  surrounding  circumstances  are  to 
be  considered ;  and  if  the  deed  bears  on  its  face  evidence  that  it 
,  was  drawn  up  by  an  unskilled  draughtsman,  unacquainted  with 
the  technical  meaning  and  force  of  the  terms  used,  greater 
latitude  of  construction  must  be  indulged  than  in  cases  where 
the  instrument  appears  to  be  skillfully  drawn.  Sullivan  v.  Mc- 
Laughlin, 60. 

2.  When  **  heirs  of  h^r  body"  are  terms  of  purchase. — ^In  a  deed  of 

gift  from  a  husband,  in  which  he  conveys  to  his  wife  '*  and  the 
heirs  of  her  body  by  myself  as  husband,"  especially  exclud- 
ing in  said  deeds  all  rights  of  inheritance  or  other  rights  of  the 
heirs  of  the  wife  by  any  other  person,  and  when  there  were  liv- 
ing children  of  the  grantor  by  his  said  wife  at  the  time  of  the 
conveyance,  the  terms  used  must  be  construed,  not  as  words  of 
limitation  and  inheritance,  but  as  descriptive  of  a  class  of  per- 
sons to  take  under  the  deed  as  purchasers ;  and  the  estate  so 
created  in  the  wife  is  not  an  estate  tail.    lb.  60. 

3.  Deed  of  trusty  recitals  of  consideration  not  evidence  against  attacking 

creditor. — The  validity  of  a  deed  of  trust,  being  assailed  by  a 
creditor  whose  debt  was  in  existence  at  the  time  of  its  execu- 
tion, its  recitals  of  a  consideration  are  not  evidence  against 
him.     Howell  v.  Carden,  100. 

4.  Same ;  burden    of  proof. — In  a  statutory  claim  suit,  where  the 

claimant  claims  under  a  deed  of  trust,  the  validity  of  which  is 
assailed  by  a  creditor,  whose  debt  was  in  existence  at  the  time 
of  its  execution,  the  burden  is  on  the  claimant  to  prove  the  ex- 
istence of  the  alleged  debt,  and  the  statements  in  the  note  and 
deed  of  trust  are  not  available  for  this  purpos«i.    lb.  100. 

5.  Same;  admissibility  of  deed  as  evidence. — This  rule  does  not  justify 

the  entire  exclusion  of  the  deed  of  trust  and  the  note  secured 
by  it  from  evidence  in  a  claim  suit  founded  upon  them.  The 
recitals  of  a  consideration  are  admissible  to  prove  the  fact  of 
the  existence  of  these  instruments,  so  as  to  show  that,  as  be- 
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tween  the  grantxir  and  claimant  (trustee),  there  had  been  an 
effectual  transfer  of  title  to  the  property  claimed ;  ancl  the  in- 
atnuBBiite  l^naisehres  are  admissible,  in  connection  with  other 
evidence  afterwards  adduced,  as  tending  to  show  valuable  and 
sufficient  consideration,  which  was  necessary  in  order  to  sup- 
port a  claim  as  against  an  attacking  creditor.    lb.  100. 

6.  Testimony  concerning  other  notes  than  the  one  in  question;  when  com- 

petent.—It  is  competent  for  a  grantee  in  a  deed  of  trust,  given 
to  secure  a  note  held  by  him,  to  testify  concerning  other  notes 
he  formerly  held  against  f.he  grantor,  without  producing  said 
notes,  their  existence  being  a  collateral  matter.    lb.  100. 

7.  Evidence;  when  inquiry  as  to  value  of  property  material. — Where  a 

deed  of  trust  is  attacked  as  fraudulent  against  the  grantor's 
creditors,  the  inquiry  as  to  the  value  of  the  property  conveyed 
in  said  deed  is  material  upon  the  question  of  the  good  faith  of 
the  transaction.    lb.  100. 

8.  Recorded  mortgage  of  personal  property  not  void  because  mortgagor  is 

left  in  possession. — A  recorded  mortgage  of  personal  property  is 
not  void  as  against  non-secured  creditors  by  reason  of  the 
mortgagor  being  left  in  possession  ;  the  recording  being  regard- 
ed as  a  substitute  for  the  change  of  possession.    lb.  100. 

9.  Deed  of  trust  attacked  as  frauduleent;  burden  of  proof . — When  a 

creditor,  attacking  a  deed  of  trust  given  to  secure  a  debt  of  the 
grantor  as  fraudulent  against  the  grantor's  creditors,  proves 
the  existence  of  his  debt  at  the  time  the  deed  was  executed, 
the  onus  is  cast  upon  the  grantee  to  prove  that  the  debt  which 
the  deed  purports  to  secure  was  justly  due  at  the  time  of  its 
execution ;  but  if  the  attacking  creditor  |;oes  further  and  seeks 
to  show  that  the  deed  was  made  with  the  intent  to  hinder,  delay 
or  defraud  the  grantor's  creditors,  the  burden  of  proving  this 
intent  is  upon  such  attacking  creditor.    lb.  100. 

10.  Deed  of  trust  not  invalidated  by  provision  allowing  grantor  to  retain 

possession  of  the  property. — A  provision  in  a  deed  of  trust,  allow- 
ing the  grantor  to  retain  possession  of  the  property  conveyed, 
is  not  such  a  reservation  of  benefit  to  him  as  Invalidates  the 
instrument  against  his  existing  or  subsequent  creditors,  if  the 
debt  which  the  instrument  purports  to  secure  was  justly  due, 
and  the  grantee  was  not  a  party  to  any  intent  to  use  the  instru- 
ment to  hinder,  delay  or  defraud  the  grantor's  creditors. 
lb,  100. 

11.  Deed  of  trust  given  to  secure  bona  fide  debt    not    void,  although 

hindering f  delaying  or  defending  the  grantor^ s  creditors.^ Althouah 
the  effect  of  a  deed  of  trust  is  to  hinder,  delay  or  defraud  the 
grantor's  creditors,  and  he  executed  the  instrument  with  that 
purpose,  yet,  if  the  grantee  did  not  participate  in  such  intent, 
but  accepted  the  conveyance  for  the  sole  purpose  of  securing  a 
bona  fide  debt  to  the  amount  named  in  the  instrument,  the  deed 
of  trust  is  not  void,  either  because  of  its  effects  upon  the  rights 
of  other  creditors,  or  because  of  the  fraudulent  purpose  of  the 
grantor.    lb.  100. 

12.  Validity  of  deed  of   trust;  proper  inquiries;  what  can  be  shovm. 

On  inquiry  as  to  whether  a  deed  of  trust  was  given  in  good 
faith,  and  solely  for  the  security  c^  a  just  debt,  or  was  vitiated 
by  a  purpose  to  benefit  the  grantor  at  the  expense  of  his  other 
creditors,  it  is  competent  to  show  that  the  grantee  had  notice 
that  there  were  other  creditors;  that  the  deed  covered  sub- 
stantially all  of  grantor's  property,  and  greatly  more  than 
enough  to  secure  grantee's  debt ;  that  by  the  arrangement  the 
grantee  unreasonably  postponed  the  collection  of  his  debt; 
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that  the  grantor  was  allowed  to  retain  and  use  the  property 
and  that  the  property  so  retained  and  used  was  either  perish- 
able, or  of  such  a  character  as  to  be  profitable  in  its  use.  A 
deed  of  trust  can  not  be  pronounced  invalid  unless  the  jury 
find,  from  the  evidence,  that  it  was  made  either  in  trust  for  the 
use  of  the  grantor,  or  with  the  intent,  participated  in  by  the 

frantee,  to  hinder,  delay  or  defraud  the  grantor's  creditors. 
6.  100. 

DEFAMATION.    See  Criminal  Law,  16. 

DISTURBING  RELIGIOUS  WORSHIP.    See  Criminal  Law,  17. 

DEPOSITIONS. 

1.  Depositions  as  part  of  a  bill  of  exceptions. — Depositions  taken  in  a 

cause,  different  from  documentary  evidence  used  on  the  trial, 
are  sufficiently  identified,  when  referred  to  in  the  bill  of  excep- 
tions by  the  names  of  the  witnesses ;  and,  when  being  so  referred 
to,  are  transcribed  in  the  bill  of  exceptions,  they  will  be  consid- 
ered as  parts  thereof.  Danforth  d-  Armstrong  t\  Tenn.  tt*  Coosa 
RiverR.R.Co.,S3i. 

2.  Objection  to  answers  to  interrogatories. — When  depositions  of  wit- 

nesses are  taken  on  interrogatories,  and  no  objections  are  fil^ 
to  such  interrogatories,  objections  to  the  answers,  if  responsive, 
come  too  late  when  raised  during  the  trial,  and  are  properly 
overruled.    Ji.  &  1).  R.  R.  Co.  v.  Greenwood,  501. 

3.  Objection  to  depositions,— k\t\\o\igh  a  deposition  is  taken  without 

the  affidavit  required  by  section  2802  of  the  Code  being  made,  it 
should  not  be  excluded  on  objection  and  motion  made  to  it  after 
the  commencement  of  the  trial.  Moody  v.  A.  G.  S,  R.  R. 
Co.,  563. 

DESCRIPTION  OF  PROPERTY. 

1.  Sufficient  description  of  personal  property  in  a  mortgage. — A  mort- 

gage on  real  estate  and  certain  designated  personal  property, 
**and  other  implements,"  constituting  a  mining  out-fit, **now  at 
the  mine  known  as  the  P.  Mine,"  contains  a  sufficient  descr  p- 
tion  of  the  personalty  so  conveyed,  as  to  render  it  capable  of  as- 
.  certain  men  t,  though  such  description  does  not  of  itself  identify 
all  of  the  personalty.    Cooper  v.  Bemey  Nat.  Bank,  119. 

2.  Variance  in  description  of  land. — Where  the  land  sued  for  is  de- 

scribed in  the  complaint,  and  also  in  the  judgment-entry,  by 
fractional  subdivisions  of  a  section  aggregating  180  acres,  the 
verdict  being  for  the  land  sued  for,  while  the  plaintiff's  docu- 
mentary evidence  conveys  fractional  subdivisions  aggregating 
only  160  or  140  acres,  the  plaintiff  is  not  entitled  to  the  general 
charge  on  the  evidence,  and  the  judgment  in  his  favor  is  errone- 
ous.    DeArmond  v,  Whitaker, 262. 

DETINUE.  , 

1.  Detinue;  possession  in  defendant  necessary  to  maintain  action. — To 
maintain  an  action  of  detinue,  it  must  be  shown  that  the  de- 
fendant, at  the  time  the  writ  was  sued  out,  had  the  actual  pos- 
session or  controlling  power  over  the  property,  and  the  plaintiff 
is  not  entitled  to  recover  if  it  should  appear  that  the  defendant 
was  in  possession  of  the  property  sued  for  as  the  bailee  of  the 
sheriff,  who  had  levied  a  writ  of  attachment  upon  such  property. 
Kyle  V.  Sivem,  573. 
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DEVISE. 
1.  Devise  to  executor  in  trust  for  special  purposes,  creates  a  personal 
trust;  enforced  by  a  court  of  equity. — A  devise  to  executors  "here- 
inafter named,  in  trust  for  uses  and  purposes,"  with  special 
directions  as  to  the  management  of  the  testator's  property  and 
for  its  ultimate  distribution  among  the  devisees  under  the  will, 
creates  in  the  executor  a  personal  trust,  as  distinct  from  execu- 
torial duties ;  and  for  the  enforcement  of  such  a  trust  resort 
must  be  had  to  a  court  of  equity,  a  Probate  Court  having  no 
jurisdiction  over  it.     Creamer  v,  Holbrook,  dl. 

EJECTMENT. 

1.  Conveyance  of  land  adversely  held.— A  conveyance  of  lands,  which 

are  at  the  time  in  the  possession  of  a  third  person,  holding  ad- 
versely to  the  grantor,  is  void  as  against  the  adverse  possessor 
and  the  persons  in  privity  with  him,  and  will  not  support  eject- 
ment by  the  grantee  against  such  adverse  holder.  But  as  to  all 
others,  and  as  between  the  parties  themselves,  it  is  valid  and 
operative.     Pearson  v.  King^  125. 

2.  Right  of  grantee  to  use  grantor* s  name  in  an  action  of  ejectment. — A 

conveyance  of  land  adversely  held  authorizes  the  grantee 
therein  to  use  the  grantor's  name  in  a  suit  for  the  recovery  of 
the  property  ;  and  the  gran  cor  can  not  prevent  such  use  of  his 
name  by  the  grantee.     lb.  125. 

3.  Same.— The  grantor  in  a  conveyance  of  land  held  adversely  can 

not,  by  a  subsequent  release  or  conveyance  to  the  adverse 
holder,  or  by  an  order  to  dismiss,  defeat  an  action  of  ejectment 
brought  in  his  name  for  the  recovery  of  the  land  from  the  ad- 
verse holder,  for  the  benefit  of  the  first  grantee.  lb.  125 

4.  Variance  in  description  of  land. — When  the  land  sued  for  is  de- 

scribed in  the  complaint,  and  also  in  the  judgment-entry,  by 
fractional  subdivisions  of  a  section  aggregating  180  acres,  the 
verdict  being  for  the  land  sued  for,  while  the  plaintiff's  docu- 
mentary evidence  conveys  fractional  subdivisions  aggregating 
only  160  or  140  acres,  the  plaintiff  is  not  entitled  to  the  general 
charge  on  the  evidence,  and  the  judgment  in  his  favor  is  erro- 
neous.    DeArmondv.  Whitaker^2b2. 

5.  Adverse  possession;  admissibility  of  agreement  by  tenant  to  remain  in 

posH'ssion. — In  ejectment  where  the  issue  is  adverse  possession, 
the  defendant  can  prove  an  agreement  with  the  tenant  of  his 
predecessor  in  title,  by  which  the  said  tenant  remained  in  pos- 
session as  the  defendant's  tenant.  Ala.  State  Land  Co  v. 
Kyle,  474. 

6.  Pleadings  in  an  action  of  ejectment. — In  an  action  of  ejectment  the 

defendant  may  withdraw  his  plea  of  not  guilty  and  file  a  de- 
murrer to  the  complaint.  Buxbaum  v.McCorley.bd7. 

7.  Same;  plea  of  not  guilty  and  disclaimer. — A  plea  of  not  guilty  and  a 

plea  of  disclaimer  present  incompatible  defenses,  and  can  not 
properly  be  pleaded  together  as  defenses  to  the  same  action  of 
ejectment.  76.537. 

8.  Action  of  ejectment;  judgment  therein  carries  costs. — In  an  action  of 

ejectment,  where  there  is  a  plea  of  disclaimer,  and  it  is  shown 
by  the  evidence  that  the  defendant  has  never  claimed  title  to, 
or  ownership  of  the  lands  sued  for,  but  that  he  was  in  actual 
possession  of  a  small  part  of  the  land  in  controversy,  his  plea 
of  disclaimer  was  to  this  extent  not  sustained, and  the  court  in 
rendering  judgment  for  the  plaintiff  should  have  allowed  him 
his  costs.     lb.  537. 
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1 .  Sale  under  decree  of  Probate  Court;  estoppel — When  lands  are  aold 

under  a  decree  of  the  Probate  Court,  and  the  purchase  money 
is  received  by  the  administrator,  and  nccounted  for  in  his  ad- 
ministration, the  sale,  in  a  court  of  equity,  will  be  treated  as 
valid,  and  the  parties  estopped  from  impeaching  it.  Oden  v. 
Dupuy,  36. 

2.  /S'amf.— One  who  receives  and  retains  the  proceeds  of  property 

sold,  even  though  sold  without  authority,  is  estopped  from 
claiming  the  property  itself.  To  receive  and  retain  the  pro- 
ceeds is  a  ratification  of  the  unauthorized  sale.    Ih.  86. 

3.  Sale  of  decedent's  lands;  estoppel. — Persons  who  are  parties  to  the 

final  settlement  of  an  executorship  are  estopped,  so  long  as 
such  sattlement  remains  unimpeached  by  direct  attack,  from 
claiming  in  a  court  of  equity  the  same  lands,  from  the  sale  of 
which  they  received  the  benefit,  and  the  proceeds  of  which 
were  fully  accounted  for  to  them  on  such  final  settlement. 
Creamer  v.  Holbrooke  52. 

4.  Estoppel. — When  the  respondent  to  a  bill  to  set  aside  a  sale  under 

a  mortgage  claims  title  to  and  through  a  purchaser  at  the  mort- 
gage sale,  the  mortga|;e  having  been  executed  by  the  grantor  of 
the  complainant,  he  is  estopped  from  denying  that  the  mort- 
gagor had  title  to  the  land,  ne  being  the  common  source  of  title 
to  both  parties.     Sullivan  v.  McLaughlin^  60. 

5.  Estoppel   of  carrier. — As  between   a  railroad    company    issuing 

a  bill  of  lading,  regular  on  its  face,  and  one  who  shows  him- 
self to  be  the  bona  fide  transferee  or  purchaser  of  the  bill  of  lad- 
ing, the  corporation  is  estopped  from  denying  that  it  received 
and  holds  the  cotton  specified  in  such  receipt.  Jasper  Trust  Co. 
V.  K.  C,  M.  d-  B.  R.  R.  Co.,  416. 

6.  False  representation;  estoppel, — Where  one  represents  to  another 

that  he  has  money  in  his  possession  which  is  claimed  by  the 
latter,  but  says  he  will  not  pay  it  over  until  the  conflicting 
claims  thereto  have  been  decided  by  the  courts,  and  by  reason  of 
such  a  representation  the  latter  is  induced  to  institute  suit  for 
the  recovery  of  the  money,  the  former  is  estopped  from  saying 
in  the  action  so  induced  that  he  did  not,  in  fact,  nave  the  money. 
Myers  v.  Byars,  484. 

7.  Effect  of  decree  on  appeal;  complainant  estopped. — When  in  a  fore- 

closure suit  the  prayer  of  the  bill  is  that  all  claims  under  the 
mortgage  be  foreclosed,  and  it  is  alleged  that  one  of  the  de- 
fendants asserts  an  interest  in  the  lands  subordinate  to  the 
mortgage,  and  this  defendant  sets  up  in  his  answer  a  claim  and 
title  paramount  to  that  of  the  complainant,  and  the  same  is 
litigated  without  objection,  and  decided  in  favor  of  said  de- 
fendant, the  complainant  can  not,  on  appeal,  attack  this  decree, 
on  the  ground  that  the  question  could  not  properly  be  litigated 
in  a  foreclosure  suit.  Both  parties  having  appeared,  and  hav- 
ing actually  litigated  the  issue  in  such  suit,  are  bound  by  the 
decree  therein.    Boiling  <kSon  t\  Pace,  607. 

EVIDENCE 

Admissibility  and  Relevancy. 

1.  Action  on  garnishment  bond;  limitation  of  admitted  evidence. — ^In  a 
suit  on  a  garnishment  bond  which  had  been  executed  for  the 
issuance  of  a  writ  of  garnishment  in  an  action  to  recover  the 
statutory  penalty  for  willfully  and  knowingly  cutting  down 
trees  on  the  lands  of  another  (Code,  §  3296),  it  furnishes  no 
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ground  of  complaint  to  defendant)  after  allowing  the  defend- 
ant's agent,  who  Rued  out  the  garnishment  in  the  former  suit, 
to  testify  that  he  found  a  person  cutting  trees  on  defendant's 
land,  who  told  witness  that  he  was  cutting  for  plaintiff,  that 
the  court  should  limit  this  evidence  to  the  question  of  the  vex- 
atious or  malicious  suing  out  of  the  writ  of  garnishment,  when 
there  is  no  offer  to  connect  plaintiff  with  such  act  of  cutting 
further  than  by  the  declaration  itself.  Ala.  St.  Land  Co.  v. 
Reed,  19. 

2.  Evidence;    contradictory  statements. — While  contradictory   state- 

ments made  by  a  witness,  when  unexplained,  may  affect  his 
credibility,  they  do  not,  of  themselves,  render  the  statements 
incompetent  as  evidence.  Joseph,  Gaboury  &  Co.  v.  Southwork 
F.  <&  M.  Co.,  47. 

3.  Inadmissible  evidence. — A  letter  written  by  an  attorney  for  the 

plaintiff  in  execution,  forbidding  the  release  of  property  from 
the  levy  of  execution,  can  have  no  effect  upon  the  duty  of  the 
sheriff  and  is  inadmissible  as  evidence.    Kennedy  v.  Smith,  84. 

4.  Testimony  concerning  other  notes  than  the  one  in  Question;  when 

competent. — It  is  competent  for  a  grantee  in  a  deed  of  trust, 
given  to  secure  a  note  held  by  him,  to  testify  concerning  other 
notes  he  formerly  held  against  the  grantor,  without  producing 
said  notes,  their  existence  being  a  collateral  matter.  Howell  v. 
Carden,  100. 

5.  Evidence  as  to  payrnent  of  debts  admissible. — It  is  admissible  for  a 

grantee  in  a  deed  of  trust,  attacked  as  fraudulent,  to  testify 
that  he  had  paid  debts  for  che  grantor,  at  his  request,  and  that 
the  money  so  paid  constituted  a  part  of  the  consideration  for 
the  note  and  deed  of  trust.    lb.  100. 

6.  Evidence;  when  inquiry  as  to  value  of  property  material, — Where  a 

deed  of  trust  is  attacked  as  fraudulent  against  the  grantor's 
creditor's,  the  inquiry  as  to  the  value  of  the  property  conveyed 
in  said  deed  is  material  upon  the  question  of  the  good  faith  of 
the  transaction.    lb.  100. 

7.  Same;  use  of  memoranda  to  refresh  memory  of  witness. — It  is  not 

permissible  for  a  witness,  against  the  objection  of  the  adverse 
party,  to  use  for  the  purpose  of  refreshing  his  memory,  mem- 
oranda made  a  long  time  after  the  date  of  the  transaction  to 
which  it  referred.    lb.  100. 

8.  Validity  of  deed  of  trust;  proper  inquiries;  what  can  be  shown. 

On  inquiry  as  to  whether  a  deed  of  trust  was  given  in  good 
faith,  and  solely  for  tne  security  of  a  just  debt,  or  was  vitiated 
by  a  purpose  to  benefit  the  grantor  at  the  expense  of  his  other 
creditors,  it  is  competent  to  show  that  the  grantee  had  notice 
that  there  were  other  creditors ;  that  the  deed  covered  sub- 
stantially all  of  grantor's  property,  and  greatly  more  than 
enough  to  secure  grantee's  debt ;  that  by  the  arrangement  the 
grantee  unreasonably  postponed  the  collection  of  his  debt ;  that 
the  grantor  was  allowed  to  retain  and  use  the  property,  and 
that  the  property  so  retained  and  used  was  either  perishable, 
or  of  such  a  character  as  to  be  profitable  in  its  use.  A  deed  of 
trust  can  not  be  pronounced  invalid  unless  the  jury  find,  from 
the  evidence,  that  it  was  made  either  in  trust  for  the  use  of  the 
grantor,  or  with  the  intent,  participated  in  by  the  grantee,  to 
hinder,  delay  or  defraud  the  grantor's  creditors.    lb.  100. 

9.  Error   without  injury  in  rulings  on  evidence. — On  appeal  from  a 

judgment  of  non-suit,  this  court  will  not  consider  the  correct- 
ness of  rulings  on  evidence  to  which  exceptions  were  reserved, 
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and  on  account  of  which  the  non-suit  was  taken,  when  the 
record  shows  that  the  plaintiff  can  not  recover  in  any  event. 
Hamwn  &  Son  v.  Siler,  306. 

10.  Evidence;    irrelevant  testimony.— In    an    act^ion   by  a  brakeman 

against  a  railroad  company  to  recover  damages  for  personal  in- 
juries, alleged  to  have  been  caused  by  the  negligence  of  the  en- 
gineer, in  backing  his  train  with  too  much  force,  while  the 
plaintiff  was  uncoupling  cars  in  the  discharge  of  his  duties, 
testimony  that  there  were  no  brakemen  on  the  train  at  the 
time  of  the  accident,  and  that  if  there  had  been  other  brakemen 
on  the  train,  and  they  had  applied  the  brakes,  the  accident 
could  have  been  averted,  is  irrelevant,  and  its  admission  is 
error.    A.  G.  S.  R.  R.  Co.  v.  Richie,S4Q. 

11.  Evidence  of  custom;  when  not  relevant. — In  an   action  against  a 

common  carrier  for  injury  to  stock  caused  by  delay  in  trans- 
porting them,  evidence  as  to  "what  was  the  custom  in  such 
cases  as  to  some  one  going  along  with  the  stock,"  is  irrelevant. 
R  &  D.R  R.  Co.  V.  Trousdale  <t-  Sons,  389. 

12.  Evidence  of  intention  not  admissible;  objection  thereto  may  be  waived. 

— Evidence  of  one's  intention  is  not  admissible ;  but  where  in- 
tention is  the  fact  to  be  ascertained,  the  objection  to  proving  it 
by  the  testimony  of  the  person  himself  may  be  waived,  and 
when  so  proven  the  evidence  is  legal  and  relevant.  Fuller  v. 
Whitlock,  411. 

13.  Evidence;  proof  of  otfier  breaches  than  those  specified  not  admi^-nble. 

Where  a  lessor  has  notified  his  lessee  that  the  contract  of 
lease  has  been  forfeited,  by  reason  of  the  breach  of  certain 
sp  cified  covenants  therein,  he  cannot,  in  an  action  founded 
upon  such  forfeiture,  introduce  evidence  of  the  breach  of  other 
and  wholly  different  covenants  in  the  contract  of  lease.  Brooks 
V.  Rogers f  433. 

14.  Evidence  of  custom  and  practice;  when  admissible. — Custom  and 

practice  cannot  justify  the  doing  of  an  act  which  is  negligent 
77«r«6r,  and  the  evidence  of  such  custom  and  practice  is  inad- 
missible.   Andrews  v.  B'gham  Min.  R.  R.  Co..  436. 

15.  Evidence;  admissibility  of  copy  of  certificate. — The  original  of  a 

certificate  of  entry,  being  shown  to  be  without  the  jurisdiction 
of  the  court,  a  copy  thereof,  duly  established  by  evidence  as 
such,  is  admisible  in  evidence.     Ala.  State  Land  Co.  v.  Kyle^AI^. 

16.  Same;  when  certificate  of  entry  admissible  to  show  color  of  title  wilhout 

proof  of  execution. — On  the  trial  of  an  issue  as  to  adverse  posses- 
sion by  defendant,  a  certificate  of  entry  to  his  grantor,  in  con- 
nection with  other  evidence  that  he  actually  held  possession  and 
claimed  title  under  it,  is  admissible  in  evidence,  without  proof 
of  its  execution,  as  color  of  title  to  fix  the  boundaries  of  defend- 
ant's possession     lb.  474. 

17.  Same;  admissibility  of  agreement  by  tenant  to  remain  in  possession. 

In  ejectment  where  the  issue  is  adverse  possession,  the  defend- 
ant can  prove  an  agreement  with  the  tenant  of  his  predecessor 
in  title,  by  which  the  said  tenant  remained  in  possession  as  the 
defendant's  tenant.    lb.  474. 

18.  Evidence ;  payment  of  taxes. — In  determining  whether  the  posses- 

sion of  certain  lands  by  one,  who  admits  a  former  permisive 
holding,  has  become  ad  verse,  evidence  showing  pavment  of  taxes 
on  said  lands  by  said  holder,  and  that  he  scheduled  the  said 
lands  in  a  bankruptcy  proceedings  by  him,  is  competent  as  tend  - 
ing  to  show  the  character  of  his  subsequent  possession.  Trufant 
V,  White  &  Co.,  b2Q. 
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19.  Action  against  a  corporation;  evidence  of  consolidation, — In  an  ac- 

tion against  a  corporation,  alleged  to  have  been  formed  by  the 
consolidation  of  a  corporation  guilty  of  the  negligence  com- 
plained of  with  other  corporations,  a  deed  executed  by  the  neg- 
ligent corporation  to  the  defendant,  after  the  institution  of  the 
suit,  which  recites  the  latter's  creation  by  consolidation  at 
some  time  prior  to  the  date  of  the  deed,  and  which  conveys  all 
rights,  property,  <&c.  of  the  grantor,  and  an  act  of  the  legisla- 
ture confirming  the  consolidation  referred  to  in  said  deed,  when 
taken  together  with  the  admission  incident  to  the  plea  of  the 
general  issue — that  defendant  existed  as  a  corporation  before 
suit  was  brought — constitute  competent  evidence  of  the  alleged 
consolidation  prior  to  the  institution  of  the  suit ;  and,  hence,  it 
is  error  for  the  court  to  give  the  general  affirmative  charge  for 
the  defendant,  on  the  theory  that  there  was  no  evidence  to 
prove  that  the  negligent  corporation  had  been  merged  into  the 
defendant.    Zealy  v.  B^gham  Railway  &  Electric  Co.,  579. 

Burden  op  Proof. 

20.  Action  on  garnishment  bond;  burden  of  proof  to  sustain  plea  of  set-off . 

In  order  to  sustain  a  plea  claiming  as  a  set-off  to  a  recovery  on 
a  garnishment  bond  the  statutory  penalty  originally  sued  for 
by  defendant,  the  burden  is  on  the  defendant  to  reasonably 
satisfy  the  jury  that  plaintiff  willfully  and  knowingly  cut  the 
trees,  or  had  tnem  cut.  Alabama  State  Land  Co,  v  Reed^  19. 

21.  Burden  of  proof  on  plaintiff  to  show  that  defendant  had  other  prop- 

erty in  the  county, — ^If  the  defendant  in  execution  has  a  leviable 
interest  in  any  other  property  in  the  county  than  that  levied 
upon,  the  burden  is  upon  the  plaintiff  to  prove  such  fact,  and 
that  the  sheriff  could,  with  due  diligence,  have  made  the  money 
due  on  the  execution  by  a  levy  on  such  property.  Kennedy  v. 
Smith,  84. 

22.  Burden  of  proof  on  sheriff  to  show  property  not  subject  to  execution. 

In  a  proceeding  against  the  sheriff  for  a  failure  to  collect  money 
under  an  execution,  where  the  sheriff  has  been  indemnified,  he 
assumes,  by  failing  to  sell,  the  burden  of  showing  that  the 
property  was  not  subject  to  levy  and  sale  under  the  execution. 

23.  Deed  of  trust;  burden  of  proof. — In  a  statutory  claim  suit,  where 

the  claimant  claims  under  a  deed  of  trust,  the  validity  of  which 
is  assailed  by  a  creditor,  whose  debt  was  in  existence  at  the 
time  of  its  execution,  the  burden  is  on  the  claimant  to  prove 
the  existence  of  the  alleged  debt,  and  the  statements  in  the 
note  and  deed  of  trust  are  not  available  for  this  purpose.  How- 
ell i\  Card  en,  100. 

24.  Deed  of  trust   attacked  as   fraudulent;  burden  of  proof. — When  a 

creditor,  attacking  a  deed  of  trust  given  to  secure  a  debt  of  the 
grantor  as  fraudulent  against  the  grantor's  creditors,  proves 
the  existence  of  his  debt  at  the  time  the  deed  was  executed,  the 
onu^  is  cast  upon  the  grantee  to  prove  that  the  debt  which  the 
deed  purports  to  secure  was  justly  due  at  the  time  of  its  execu- 
tion ;  but  if  the  attacking  creditor  goes  further  and  seeks  to 
show  that  the  deed  was  made  with  the  intent  to  hinder,  delay 
or  defraud  the  grantor's  creditors,  the  burden  of  proving  this 
intent  is  upon  such  attacking  creditor.    lb.  100. 

25.  Burden  of  proof  as  to  cause  or  time  of  injuries;  general  charge  on 

evidence. — When    the    action   is    against  a    railroad  company 
which,  receiving  the  stock  from  the  original  company,  delivered 
45 
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them  at  their  destination,  and  counts  on  injuries  resulting 
from  the  negligence  of  the  defendant's  servants,  the  ontis  is 
on  the  plaintiff  to  prove  that  the  animals  were  in  good  condi- 
tion when  received  by  it ;  but,  if  the  evidence  is  conflicting  as 
to  their  condition  at  that  time,  the  defendant  is  not  entitled  to 
the  general  affirmative  charge,  i.  <Jt  X.  R.  R.  Co.  v.  Grant  <t 
Richardson,  325. 
26*  Action  for  breach  of  contract  of  a ff re ig fitment;  burden  of  proof—It, 
in  an  action  to  recover  damages  for  the  breach  of  a  contract  of 
affreightment,  whereby  the  defendant  undertook  to  promptly 
and  safely  transport  certain  live  s^ock,  it  is  shown  that  the  de- 
fendant failed  to  deliver  such  stock  in  a  safe  condition,  within 
a  reasonable  time,  a  presumption  of  negligence  arises,  and  the 
onus  is  upon  the  defendant  to  excuse  itself  from  negligence. 
R.  A  D.  R,  R.  Co.  V.  Trousdale  d'  Sons,  389. 

27.  Tender;  burden  of  proof. — When  the  tender  is  denied,  the  burden 

of  proving  that  the  amount  tendered  was  kept  at  all  times  in 
readiness  to  be  paid  upon  the  demand  of  the  creditor,  is  upon 
him  who  pleads  the  tender.  (Stone,  C.  J., dissenting.)  McCal- 
ley  V.  Otey,  684. 

Objections. 

28.  Objection  to  answers  to  interrogatories. — When  depositions  of  wit- 

nesses are  taken  on  interrogatories,  and  no  objections  are  filed 
to  such  interrogatories,  objection  to  the  answers,  if  responsive, 
come  too  late  when  raised  during  the  trial,  and  are  properly 
overruled.    R.  dc  D.  R.  R.  Co.  v.  Greenwood,  601. 

Opinion. 

29.  Opinion  of  experienced  railroad  man;  competent  evidence, — A  wit- 

ness, who  is  shown  to  have  been  ^'railroading  for  ten  years,"  is 
competent  to  testify  whether  "a  man  with  one  arm  would  be  as 
Rood  and  competent  a  brakeman  as  a  man  with  two."  L.  <t-  .V. 
R,  R.  Co,  V.  Davis,  593. 

Parol  and  Written. 

30.  Deed  of  trust;  recitals  of  consideration  not  evidence  against  attach- 

ing creditor. — The  validity  of  a  deed  of  trust  being  assailed  by 
a  creditor,  whose  debt  was  in  existence  at  the  time  of  its  exe- 
cution, its  recitals  of  a  consideration  are  not  evidence  against 
him.    Howell  v.  Corden.  100. 

31.  Same;  admissibility  of  deed  as  evidence. — This  rule  does  not  jus- 

tify the  entire  exclusion  of  the  deed  of  trust  and  the  note  se- 
cured by  it  from  evidence  in  a  claim  suit  founded  upon  them. 
The  recitals  of  a  consideration  are  admissible  to  prove  the  fact 
of  the  existence  of  these  instruments,  so  as  to  show  that,  as 
between  the  grantor  and  claimant  (trustee),  there  had  been  an 
effectual  transfer  of  title  to  the  property  claimed ;  and  the  in- 
struments themselves  are  admissible,  in  connection  with  other 
evidence  afterwards  adduced,  as  tending  to  show  valuable  and 
sufficient  consideration,  which  was  necessary  in  order  to  sup- 
port a  claim  as  against  an  attacking  creditor.    lb.  100. 

32.  Written  estimates  of  civil  engineers;  when  inadmissible  evidence.^ln 

an  action  by  contractors  for  an  alleged  breach,  in  preventing 
the  completion  of  their  contract,  written  estimates  made  by 
civil  engineers,  after  work  under  the  contract  had  been  begun, 
can  not  be  offered  in  evidence  upon  the  inquiry  of  the  profits 
the  plaintiffs  would  have  realized,  if  they  had  been  permitted 
to  perform  their  contract.  Danforth  d:  Armstrong  r.  Tenn,  <t 
Coosa  River  R,  R,  Co.,  331. 
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33.  Action  against  a  corporation ;  evidence  of  consolidation, — In  an  action 

against  a  corporation,  alleged  to  have  been  formed  by  the  con- 
solidation of  a  corporation  guilty  of  the  negligence  complained 
of  with  other  corporations,  a  deed  executed  by  the  negligent 
corporation  to  the  defendant,  after  the  institution  of 
the  suit,  which  recites  the  latter's  creation  by  consolidation  at 
some  time  prior  to  the  date  of  the  deed,  and  which  conveys  all 
rights,  property,  &c.  of  the  grantor,  and  an  act  of  the  legisla- 
ture confirming  the  consolidation  referred  to  in  said  deed,  when 
t«J[en  together  with  the  admission  incident  to  the  plea  of  the 
general  issue — that  defendant  existed  as  a  corporation  before 
suit  was  brought— constitute  competent  evidence  of  the  alleged 
consolidation  prior  to  the  institution  of  the  suit ;  and,  hence,  it 
is  error  for  the  court  to  give  the  general  affirmative  charge  for 
the  defendant,  on  the  theory  that  there  was  no  evidence  to 
prove  that  the  negligent  corporation  had  been  merged  into  the 
defendant.    Zealy  v.  B^gham  Railway  <Sc  El.  Co,^  579. 

Primary  and  Sbcondary. 

34.  Secondary  evidence. —When y  on  a  trial,  one  of  the  parties  fails  to 

produce  certain  writings,  after  having  been  notified  to  do  so, 
and  it  is  shown  that  the  originals  thereof  are  out  of  the  State, 
copies  may  be  introduced.  Danforth  d*  Armstrong  v,  Tenn.  6c 
Coosa  River  R.  R.  Co.,  331. 

Physical  Examination. 

35.  Motion  to  require  plaintiff  to  submit  to  physical  examination;  must 

be  seasonably  made. — A  motion  to  require  the  plaintifif  to  submit 
to  a  physical  examination  must  be  seasonably  made ;  and  such 
motion  should  not  be  granted  if  the  result  would  be  an  unrea- 
sonable postponement  of  the  trial,  or  if  it  would  necessitate 
the  plaintiff's  presence  in  Alabama,  when  it  appears  that  he  was 
not  reasonably  equal  to  the  journey  from  his  home  in  a  distant 
State.    R.  dc  D.  R.  R.  Co.  v.  Greenwood,  501. 

See  Evidence  in  Criminal  Law. 

EXECUTIONS.  \ 

1.  Prima  facie  liability  of  sheriff  for  the  discharge  of  a  levy. — ^The  fact 

that  property  was  levied  on  under  an  execution  as  the  property 
of  the  defendant,  imposes  &  prima  facie  liability  on  the  sheriff 
to  the  plaintiff,  for  the  value  of  the  property,  not  to  exceed  the 
injury  plaintiff  might  sustain  from  the  discharge  of  the  levy; 
but  in  the  absence  of  other  proof,  the  statement  in  the  ex- 
emption claim,  which  was  offered  in  evidence  by  the  plaintiff, 
that  the  only  claim  the  defendant  had  to  the  property  levied 
upon  was  a  lien  to  secure  the  debt,  overcomes  the  prima  facie 
liability  of  the  sheriff.     Kennedy  v.  Smithy  83. 

2.  Lie7i  on  personal  property  not  subject  to  levy  and  sale  under  execu- 

tion— A  mere  lien  on  property,  in  favor  of  the  defendant  in  ex- 
ecution, is  not  subject  to  levy  and  sale  under  such  execution, 
since  a  lien  is  not  '*  personal  property  of  the  defendant,"  within 
the  meaning  of  the  statute    (Code,  §  2892).    lb.  83. 

3.  Burden  of  proof  on  sheriff  to  show  property  not  subject  to  execution. 

In  a  proceeding  against  the  sheriff  for  a  failure  to  collect  money 
under  an  execution,  where  the  sheriff  has  been  indemnified,  he 
assumes,  by  failing  to  sell,  the  burden  of  showing  the  property 
was  not  subject  to  levy  and  sale,  under  the  execution.    lb.  83. 
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4.  Suspension  of  execution  necessary  pending  re-hearing;  right  of  court 

to  grant  the  same, —  \  supersedeas  granted  on  an  application  for 
re-hearing  having  been  set  aside  oy  the  direction  of  this  court, 
a  judge  of  the  i'ircuit  Court,  on  proper  application,  should 
grant  another  supersedeas,  pending  the  petition  for  re-hearing; 
suspension  of  execution  of  the  judgment  being  necessary.  Sx 
parte  Farquhar  dc  Son,  375. 

5.  Judgment  against  a  firm;  execution  thereon.-^Aa  execution  issued 

upon  a  judgement  recovered  against  a  firm  only,  as  provided  in 
section  2605  of  the  Code,  can  be  levied  only  on  the  property  of 
the  firm.    Baldridge  v .  Eason ,516. 

6.  Summary  execution  on  replevy  bond;  bond  must  be  strictly  statutory. 

A  replevy  bond,  to  justify  the  issunnce  of  a  summary  execution 
upon  its  return  as  forfeited,  must  follow  strictly  the  provisions 
of  the  statute.     Harrison  v,  Hamner,  603. 

7.  Same;  motion  to  quash. — A  motion  to  quash  a  summary  execution 

issued  upon  a  forfeited  replevy  bond  may  be  acted  on  at  any 
time  when  the  court  is  in  session,  without  regard  to  the  term 
of  the  court  at  which  the  judgment  in  the  original  suit  was 
rendered     lb.  603. 

8.  Same ;  exception  to  ruling  thereon.— V^\\en  a  motion  to  quash  an  ex- 

ecution, based  upon  several  grounds,  is  overruled,  an  exception 
reserved  to  such  ruling  need  not  be  several  as  to  each  of  the 
grounds.    lb.  603. 

9.  Purchaser  at  e.recution  sale  subsequent  to  execution  of  mortgage  ac- 

quires only  an  equity,  which  is  subordinate  to  vendor's  lien. — A  pur- 
chaser at  an  execution  sale,  made  subsequent  to  execution  of  a 
mortgage  by  the  judgment  debtor,  acquires  only  the  equity 
of  redemption  left  in  the  mortgagor,  and  having  no  Ipgal  title, 
and  his  equity  being  subsequent  in  point  of  time  to  that  of  the 
mortgagor's  vendor,  he  is  not  entitled  to  protection  against  the 
vendor's  lien  as  a  bona  fide  purchaser,  though  he  had  no  knowl- 
edge or  notice  whatever  of  its  existence.  Overall  r.  Taylor,  12. 
10.  Equitable  estate  purchased  by  mortgagee  with  notice  does  not  give 
priority  over  vendor's  lien. — The  fact  that  the  mortgagees,  whose 
title  was  itself  subordinate  to  the  vendor's  lien,  because  of  their 
knowledge  of  its  existence,  acquired  the  equitable  estate  of  the 
purchasers  at  the  execution  sale,  cannot  give  them  priority 
over  the  vendor's  lien.  lb.  12. 

EXECUTORS  AND  ADMINIStRATORS. 

1.  Devise  to  executor  in  trust  for  special  purposes^  creates  a  persona- 

trust;  enforced  by  a  court  of  equity. — A  devise  to  executors  **here- 
inafter  named,  in  trust  for  uses  and  purposes,"  with  special  di- 
rections as  to  the  management  of  the  testator's  property  and 
for  its  ultimate  distribution  among  the  devisees  under  the  will, 
creates  in  the  executor  a  personal  trust,  as  distinct  from  execu- 
torial duties*  and  for  the  enforcement  of  such  a  trust  resort 
must  be  had  to  a  court  of  equity,  a  Probate  Court  having  no 
jurisdiction  over  it.     Creamer  v,  Holbrook,  52. 

2.  Testamentary    trusts ;    jurisdiction  of   Probate  Court. — A  Probate 

Court  has  no  jurisdiction  to  enforce  and  settle  a  trust  created 
by  will ;  but  if  the  trust  is  not  such  that  its  execution  is  involved 
in  the  discharge  of  the  duties  of  an  ordinary  executor,  so  that 
the  functions  of  the  one  person,  as  executor  and  as  trustee,  are 
not  so  blended  that  they  can  not  be  distinguished  or  separated 
from  each  other,  the  Probate  Court  has  jurisdiction  over  the 
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executor  in  reference  to  his  purely  executorial  functions,  though 
it  has  no  power  over  him  in  his  other  independent  capacity,  as 
the  trustee  under  the  will.    76.52. 

3.  Same. — When  one  person  is  appointed  executor,  and  is  also  made 

the  trustee  under  the  will  with  powers  unconnected  with  his 
ordinary  duties  as  executor,  the  Probate  Court  can  exercise  the 
same  control  over  him  as  an  executor  merely,  as  it  could  if  he 
alone  had  beea  made  the  executor,  and  the  special  trust  had 
been  conferred  upon  some  other  person,    lb.  52. 

4.  Same ;  jurisdiction  of  Chancery  Court. — If  a  special  trust  or  power 

is  attached  to  the  executorial  office,  and  is  not  personal  to  him 
who  is  named  as  executor  and  trustee,  then  the  Probate  Court 
has  no  jurisdiction  to  execute  the  will,  as  the  administration  of 
the  estate  under  the  will  involves  the  execution  of  a  trust, 
which  can  only  be  enforced  in  a  court  uf  equity.    Ih.  62. 

5.  Sale  of  decedent* h  lands;  estoppel. — Persons  who  are  parties  to  the 

final  settlement  of  an  executorship  are  estopped,  solongassuch 
settlement  remains  unimpeached  by  direct  attack,  from  claim- 
ing in  a  court  of  equity  the  same  lands,  from  the  sale  of  which 
they  received  the  benefit,  and  the  proceeds  of  which  were  fully 
accounted  for  to  them  on  such  final  settlement.    J6.52. 

6.  Parties  to  bill  for  settlement  of  administration. — Infants  are  necessary 

parties  to  a  bill  which  seeks  a  settlement  of  the  administration 
of  the  estate  of  an  intestate  of  which  they  are  distributees,  or 
the  accounts  of  a  partnership  of  which  he  was  a  member,  the 
surviving  partner  being  his  administrator,  Parker  v.  Parker, 
239. 

7.  Grant  of  administration  on  estate  of  non-resident  decedent.— On  the 

death  in  New  York  of  a  resident  citizen  of  that  State  intestate, 
and  ownins  a  certificate  for  shares  of  stock  in  an  Alabama  cor- 
poration, the  Probate  Court  of  the  county  in  which  such  corpo- 
ration is  located  has  jurisdiction  to  grant  letters  of  administra- 
tion on  his  estate  (Code,  §  2013,  subd.  3) ;  although  an  adminis- 
trator appoinied  in  New  York  would  have  authority  to  transfer 
the  certificate  (§  1672),  and  payment  of  dividends  might  law- 
fully be  made  to  him.     Winter  v.  London,  263. 

8.  Petition  for  sale  of  land  to  pay  decedents  debts;  sufficient  averments. 

A  petition  by  an  administrator  for  an  order  to  sell  lands  belong- 
ing to  the  estate  of  his  intestate,  for  the  payment  of  his  debts 
(Code,  §§  2104,  2106),  which  alleges  that  "there  is  no  personal 
property  belonging  to  said  estate  with  which  to  pay  the  debts 
of  said  decedent,  and  that  it  is  necessary  to  sell  the  said  lands 
to  pay  the  debts  of  said  estate,"  is  sufficient  to  confer  jurisdic- 
tion on  the  Probate  Court  to  decree  a  sale.  Smith  v.  Brannon, 
445. 

9.  Action  by  administrator  of  deceased  employee  must  be  brought  within 

one  year  after  the  cause  of  action  accrues. — An  action  agamt  a  rail- 
road company  by  the  administrator  of  a  deceased  employee,  to 
recover  damages  for  the  alleged  negligent  killing  of  his  intes- 
tate, must  be  commenced  within  one  year  after  the  cause  of 
action  accrued,  as  provided  by  subdiv.  6,  section  2619  of  the 
Code  of  1886 ;  and  is  not  governed  by  section  2589.  O^Keif  v.  M. 
&C.R.R.  Co.,  524. 
EXEMPTIONS. 
1.  Exemptions;  definition  of  personal  property  as  used. — The  words 
"personal  property,"  as  used  in  the  exemption  laws,  have  a  com- 
prehensive signification,  and  as  construed,  embrace  everything 
which  is  the  subject  of  ownership,  not  realty  or  an  interest  in 
realty.   Kenmdyv,  Smithi  8d. 
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2.  Same;  a  debt  subject  thereto. — A  debt  due  the  defendant  in  execu- 

tion, is  personal  property  within  the  meaning  of  the  statute 
(Code,  §  2511),  and  subject  to  a  claim  of  exemption,  to  the 
amount  allowed  by  statute ;  and  that  such  a  debt  was  secured 
by  lien  on  other  personal  property,  of  greater  value  than  $1,000, 
does  not  affect  the  claimant's  right  to  claim  said  debt  as  exempt. 
J6.  83. 

3.  Same;  not  increased  by  claim  under  a  lien  to  property  to  secure  a  debt. 

Where  personal  property  is  levied  on  as  the  property  of  a  de- 
fendant in  execution,  who  files  a  claim  of  exemptions  to  a  debt 
of  $1,000,  the  fact  that  he  claims,  in  addition  to  said  debt,  what- 
ever right  he  had  in  the  property  levied  on  to  secure  the  debt, 
adds  nothing  to  the  amount  claimed  as  exempt ;  since, in  no  way, 
could  the  defendant,  under  his  lien,  derive  from  the  property 
more  than  $1,000.    lb.  83. 

4.  Failure  of  plaintiff  to  file  a  contest  of  exemption  \   duty  of  sheriff  to 

discharge  the  /^ry.— When  a  claim  of  exemption  has  been  filed 
with  the  sheriff  to  property  levied  on  under  execution,  and  due 
notice  thereof  given  to  the  attorney  or  plaintiff  in  execution, 
and  the  latter  fails  to  file  a  contest  within  the  time  prescribed 
by  law,  the  right  of  the  sheriff  to  sell  under  the  execution  ceases, 
notwithstanding  the  indemnity,  and  it  becomes  mandatory  upon 
the  sheriff  under  the  terms  of  the  statute,  (Code,  §  2521),  to 
discharge  the  levy.    lb.  83. 

5.  The  right  of  sheriff  to  disregard  a  claim  of  exemption. — A  sheriff  has 

no  power  to  pass  on  the  suflficiency  of  a  claim  of  exemption,  and 
can  disregard  no  claim,  unless  interposed  by  defendant  in  an 
execution  on  a  judgment  based  on  a  tort,  or  other  demand 
against  which  the  statute  does  not  authorize  a  claim  of  exemp- 
tion to  be  interposed.    lb.  83. 

6.  Sufficiency  of  inventory. — When  a  debtor  claims  as  exempt  a  stock 

of  goods  which  is  in  the  possession  of  the  sheriff  under  the  levy 
of  an  attachment,  it  is  sufficient  to  describe  the  goods  in  his  in- 
ventory as  they  are  described  in  the  inventory  of  the  sheriff. 
Pinkus  x\  Bamberger^  Bloom  &  Co. ,  266. 

7.  Fraudulent  conduct  of  debtor,  as  affecting  claim  of  exemption. — When 

the  inventory  filed  by  a  debtor,  claiming  an  exemption  of  per- 
sonal property,  is  contested  by  attaching  creditors,  his  fraudu- 
lent conduct  in  collusion  with  another  person,  who  first  sued 
out  an  attachment,  is  not  relevant  to  the  issue  involved,  except 
so  far  as  it  shows  that  he  had  other  moneys  or  effects  not  in- 
cluded in  his  inventory.    lb.  266. 

8.  Contest  of  inventory;  what  should  be  included  in  it. — When  a  debt- 

or's inventory  of  property  claimed  as  exempt,  which  is  contested 
by  attaching  creditors,  includes  only  a  stock  of  goods  valued  at 
less  than  $1,000,  and  the  evidence  shows  that  their  value  ex- 
ceeds that  sum,  the  excess  should  be  deducted  from  his  claim  ; 
and  if  it  is  shown  that  he  either  received  or  paid  out  moneys, 
at  any  time  between  the  interposition  of  his  claim  of  exemp- 
tion and  the  filing  of  his  inventory,  that  amount  also  should  be 
deducted ;  but,  if  it  is  shown  that  he  has  transferred  to  a  credi- 
tor outstanding  notes  and  accounts,  nominally  in  excess  of  his 
debt,  with  a  stipulation  that  any  excess,  if  collected,  shall  be 
paid  to  him,  he  can  not  be  charged  with  any  excess,  in  the  ab- 
sence of  evidence  showing  what  amount  has  been  or  may  be 
collected;  yet  he  should  state  the  facts  in  his  inventory. 
lb.  266. 
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9.  Homestead  exemption;  abandonment. — ^Temporary  absence  from  a 
homestead  for  less  than  12  months  is  not  an  abandonment,  so 
long  as  there  exists  in  the  owner  the  animus  revertendi.  Fuller 
V,  Whitlock,  411. 

10.  Same.^Wben,  after  a  claim  of  homestead  exemption  has  been 

duly  made  and  filed,  the  owner  during  a  temporary  absence 
leases  the  premises  for  a  period  less  than  one  year,  his  right  to 
.  such  exemption  is  not  forfeited,  provided  the  animus  revertendi 
continued  to  exist ;  and  a  sale  of  the  premises  within  12  months 
from  the  time  of  his  leaving  is  a  conveyance  of  the  home- 
stead,   lb.  411. 

11.  Same  ;  sale  of.*  can  not  be  impeached  by  creditors. — A  sale  of  prop- 

erty, exempt  as  a  homestead,  can  not  be  impeached  by  crecu- 
tors,  and  this,  notwithstanding  the  sale  may  have  been  fraudu- 
lent, and  made  to  hinder,  delay  or  defraud  the  creditors. 
Tb.  411. 

12.  Homestead  exemption  to  widow. — The  Probate  Court  has  jurisdic- 

tion to  allot  to  the  widow,  as  a  homestead  exemption,  the  lands 
of  which  her  husband  died  seized  and  possessed,  when  (and 
only  when)  they  do  not  exceed  160  acres  in  area,  nor  $2,000  in 
value,  (Bess.  Acts  1884-5,  p.  114) ;  and  the  title  of  the  land  so 
allotted  vests  absolutely  in  her,  as  fully  and  completely  as  if 
the  husband's  estate  had  been  declared  insolvent.  DeArmond 
V.  Whitaker,  262. 

13.  Waiver  of  right  Uj  exemption  ;  not  material. — A  waiver  of  the  right 

to  exemption  by  mortgagee  is  immaterial  when  a  bill  to  fore- 
close the  mortgage  seeks  no  relief  dependent  on  or  referable  to 
such  waiver.    McCall  v.  Am.  Freehold  Vd  Mortg.  Co.,  427. 

EXPRESS  COMPANY. 

1.  Express  company ;  embezzlement  by  ay^n^— Where,  through  fraud 
or  false  pretenses  of  the  agent  of  an  express  company, one  is  in- 
duced to  deliver  money  to  such  express  company  to  be  carried 
and  delivered  by  it  to  a  fictitious  Arm,  ana  the  express  com- 
pany receives,  gives  its  receipt  for  the  money,  carries  it  to  the 
place  of  destination,  and  delivers  it  to  such  agent,  who  embez- 
zles the  money,  the  sender  can  recover  the  amount  from  the 
express  company.    So.  Express  Co.  v.  Jasper  Trust  Co.,  416. 

FRAUDS. 

1.  Fraudulent  misrepresentation;  averments  in  bill  to  rescind  contract. 

When  a  bill,  filed  to  rescind  the  sale  of  land,  on  the  ground  of 
fraudulent  concealments  and  misrepresentations,  sets  forth 
facts  showing  the  particular  concealments  and  misrepresenta- 
tions relied  on,  ana  avers  that  these  misrepresentations  were  as 
to  matters  material,and  not  the  mere  expression  of  opinion  of  the 
defendant,  and  that  complainants  were  induced  thereby  to  en- 
ter into  the  contract,  its  averments  are  sufficient  in  this  regard 
to  justify  the  relief  asked.    Baker  v.  Maxwell,  658. 

2.  Same ;  executed  contract  can  be  rescinded  therefor. — A  misrepresen- 

tation bv  one  of  the  parties  to  a  contract  of  sale,  in  regard  to  a 
material  fact  which  operated  as  an  inducement  to  the  other 
party,  upon  which  he  had  a  right  to  rely,  and  by  which  he  was 
actually  deceived  and  injured,  is  a  fraud,  and  confers  upon  him 
the  right  to  avoid  the  contract,  although  wholly  executed,  if 
the  attempt  is  seasonably  made.    Jb.  658. 

3.  Averments  of  bill  to  rescind  contract— A  bill  to  rescind  a  contract, 

whereby  the  complainants  conveyed  to  defendant  certain  lands, 
in  consideration  of  the  transfer  to  them  of  certain  mortgages, 
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on  the  ground  of  misrepresentation  by  defendant  as  to  the  title 
of  the  mortgagors  to  the  realty,  and  the  existence  of  the  per- 
sonalty at  the  time  of  the  mortgage,  need  not  negative  the 
solvency  of  the  mortgagors,  nor  aver  that  the  debts  secured  by 
the  mortgages  were  not  enforceable  otherwise  than  by  the  fore- 
closure of  the  mortgages.    lb,  558. 

4.  Same. — A  bill  filed  to  rescind  a  contract  for  fraudulent  misrep- 

resentations which  alleges  that  said  misrepresentations  wrere  as 
to  material  facts,  and  were  conducive  to  the  transaction,  is  not 
demurrable  on  the  ground  that  the  representations  were  not  such 
as  the  complainants  had  a  right  to  rely  upon,  since  they  might, 
by  the  exercise  of  diligence,  have  ascertained  t)ieir  falsity. 
lb.  558. 

5.  Same;  transfer  to  third  party. — If,  in  a  bill  to  rescind  a  contract, 

whereby  complainants  conveyed  to  defendant  certain  land  in 
consideration  of  the  transfer  to  them  of  certain  mortgages 
held  by  the  defendant,  on  the  ground  of  fraudulent  misrepre- 
sentations as  to  the  property  conveyed  in  said  mortgages,  it  is 
shown  that  the  complainants  assigned  such  mortgages  for  value 
and  without  recourse  to  a  third  person,  and  afterwards  ac- 
cepted a  re-assignment  without  recourse  on  such  third  person, 
the  complainants  are  not  entitled  to  the  relief  prayed  for,  unless 
the  bill  further  avers  such  facts  as  imposed  a  legal  or  equitable 
obligation  on  the  complainants  to  accept  such  re-assignment. 
lb,  558. 

6.  Same;  complainants^  knowledge  of  tlie  falsity  of  the  representaiions. 

If  it  is  not  alleged  in,  or  inferrii'le  from,  the  averments  of  the  bill, 
that  the  complainants  knew  the  falsity  of  the  representations 
at  the  time  of  the  transfer  by  them  to  such  third  person,  they 
are  entitled  to  the  rescission  of  the  contract,  notwithstanding 
by  such  assignment  of  the  mortgages,  the  alleged  fraud  was 
condoned,  the  transaction  infected  by  it  ratified,  and  the  com- 
plainants may  have  been  guilty  of  ladies  in  the  institution  of 
their  suit.    lb.  558. 

7.  False  representation;  estoppel. -^W here  one  represents  to  another 

that  he  has  money  in  his  possession  which  is  claimed  by  the 
latter,  but  says  he  will  not  nay  it  over  until  the  conflicting 
claims  thereto  have  been  decidea  by  the  courts,  and  by  reason  of 
such  a  representation  the  latter  is  induced  to  institute  suit  for 
the  recovery  of  the  money,  the  former  is  estopped  from  saying 
in  the  action  so  induced  that  he  did  not,  in  fact,  have  the  money. 
Myers  v.  Byars,  484. 

FRAUDS,  STATUTE  OF. 
1.  Contract  of  rent  for  one  year. — A  contract  for  the  rent  of  premises 
for  the  term  of  one  year,  to  commence  at  a  future  day,  is  void 
under  the  statute  of  frauds  (Code    §  1732),  unless  reduced  to 
writing.     Garner  v,  Ullman^  218. 

FRAUDULENT  CONVEYANCES. 

1.  Evidence;  when  inquiry  as  to  value  of  property  material — Where  a 

deed  of  trust  is  attacked  as  fraudulent  against  the  grantor's 
creditors,  the  inquiry  as  to  the  value  of  the  property  conveyed 
in  said  deed  is  material  upon  the  question  of  the  good  faith  of 
the  transaction.    Howell  v.  Garden^  100. 

2.  Mortgage  of  personal  property;  when  pronounced  void  by  the  court, 

A  court  can  not  pronounce,  as  a  legal  conclusion,  that  a  mort- 
gage of  personal  property  is  fraudulent  and  void  as  to  existing 
creditors,  unless  it  is  shown  upon  its  face,  that  it  was  made  ia 
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trust  for  the  use  of  the  mortgagor,  or  with  the  intent  to  hin- 
der, delay  or  defraud  his  creditors.  lb.  100. 
8.  Deed  of  trust  attacked  as  fraudulent;  burden  of  proof  —'When  a 
creditor,  attacking  a  deed  of  trust  given  to  secure  a  debt  of  the 
grantor  as  fraudulent  against  the  grantor's  creditors,  proves 
the  existence  of  his  debt  at  the  time  the  deed  was  executed, 
the  onus  is  cast  upon  the  grantee  to  prove  that  the  debt  which 
the  deed  purports  to  secure  was  justly  due  at  the  time  of  its 
execution  ;  but  if  the  attacking  creditor  goes  further  and  seeks 
to  show  that  the  deed  was  made  with  the  intent  to  hinder,  de- 
lay or  deiraud  the  grantor's  creditors,  the  burden  of  proving 
this  intent  is  upon  such  attacking  creditor.    lb.  100. 

3.  Deed  of  trust  not  invalidated  by  provision  allowing  grantor  to  retain 

possession  of  property. —A  provision  in  a  deed  of  trust,  allowing 
the  grantor  to  retain  possession  of  the  property  conveyed  is 
not  such  a  reservation  of  benefit  to  him  as  invalidates  the  in- 
strument against  his  existing  or  subsequent  creditors,  if  the 
debt  which  the  instrument  purports  to  secure  was  justly  due, 
and  the  grantee  was  not  a  party  to  any  intent  to  use  the  in- 
strument to  hinder,  delay  or  defraud  the  grantor's  creditors. 
75.100. 

4.  Deed  of  trust  given  to  secure  bona  fide  debt  not  void,  although  hinder- 

ing, delaying  or  defrauding  the  grator's  creditors.— Although  the 
effect  of  a  deed  of  trust  is  to  hinder,  delay  or  defraud  the  gran- 
tor's creditors  and  he  «>xecuted  the  instrument  with  that  pur- 
pose, yet  if  the  grantee  did  not  participate  in  such  intent,  but 
accepted  the  conveyance  for  the  sole  purpose  of  securing  a 
bona  fide  debt  to  the  amount  named  in  the  instrument,  the 
deed  of  trust  is  not  void,  either  because  of  its  effects  upon  the 
rights  of  other  creditors,  or  because  of  the  fraudulent  purpose 
of  the  grantor.  lb.  100. 
6.  Validity  of  deed  of  trust;  proper  inquiries;  what  can  be  shown. — 
On  inquiry  as  to  whether  a  deed  of  trust  was  given  in  good 
faith,  and  solely  for  the  security  of  a  just  debt,  or  was  vitiated 
by  a  purpose  to  benefit  the  grantor  at  the  expense  of  his  other 
creditors,  it  is  competent  to  show  that  the  grantee  had  notice 
that  there  were  other  creditors;  and  that  the  deed  covered 
substantially  all  of  grantor's  property,  and  greatly  more  than 
enough  to  secure  grantee's  debt ;  that  by  the  arrangement  the 
grantee  unreasonably  postponed  the  collection  of  his  debt ;  that 
the  grantor  was  allowed  to  retain  and  use  the  property,  and 
that  the  property  so  retained  and  used  was  either  perishable, 
or  of  such  a  character  as  to  be  profitable  in  its  use.  A  deed  of 
trust  cannot  be  pronounced  invalid  unless  the  jury  find,  from 
the  evidence,  that  it  was  made  either  in  trust  for  the  use  of  the 
grantor,  or  with  the  intent,  participated  in  by  the  grantee,  to 
binder,  delay  or  defraud  the  grantor's  creditors.    lb.  100. 

6.  A  recorded  mortgage  of  personal  property  is  not  void  because  the 

mortgagor  is  left  in  possession.— A  recorded  mortgage,  conveying 
both  realty  and  personal  property  is  not  invalidated  as  to  the 
personality  by  reason  of  the  fact  that  the  mortgagor  is  left  in 
possession  of  such  personal  property  until  default ;  the  record- 
ing of  a  mortgage,  as  directed  by  a  statute,  is  regarded  as  a 
substitute  for  a  change  of  possession.  Cooper  v.  Berney  National 
Bank,  119. 

7.  Appointment  of  receiver,  notwithstanding  sale  of  property  under  at- 

fac/i7Md7i<.— The  fact  that  non- secured  creditors  of  a  mortgagor 
have  attached  and  sold  the  personal  property  mortgaged,  does 
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not  defeat  the  paramount  lien  of  the  mortgage,  so  as  to  prevent 
the  appointment  of  a  receiver,  on  the  application  of  the  mort- 
gagee, to  take  charge  of  the  property  ;  and  this  notwithstanding 
its  sale  under  the  attachment  Ih.  119. 

8.  -1   creditor    cannot  claim  under  a  mortgage  which  he    attacks  09 

fraudulent. — A  creditor,  who  has  attacked  the  validity  of  a  mort- 
gage as  having  been  made  to  defraud  the  mortgagor's  creditors, 
can  not  insist  that  the  mortgage  so  attacked,  together  with  an- 
other previously  executed,  should  be  construed  together  as  a 
general  assignment  for  the  benefit  of  all  the  mortgagor's  credi- 
tors; one  cannot  claim  both  under  and  against  a  mortgage. 
lb.  119. 

9,  Mortgage  given  to  secure  a  bona  fide  debt  not  void. — Although  the 

effect  of  a  mortgage  is  to  hinder,  delay  or  defraud  the  mortga- 
gor's creditors,  and  it  was  given  for  that  purpose,  yet,  if  the 
mortgagee  did  not  participate  in  such  intent,  but  accepted  the 
mortgage  for  the  sole  purpose  of  securing  a  bona  fide  debt  of  the 
amount  named  in  the  instrument,  the  mortgage  is  not  invalid 
because  of  such  effect,  or  because  of  the  fraudulent  intent  of 
the  grantor.    lb.  119. 

10.  Mortgage  on  personal  property  to  be  recorded  in  th^  county  where  prop- 

erty is  located. — A  mortgage  on.  personal  property  situated  in 
this  State,  but  executed  by  a  non-resident,  should  be  recorded 
in  the  county  in  which  the  property  is  situated.  (Code,  ^  1806.) 
lb.  119. 

11.  Sufficient  description  of  personal  property  in  a  m^rtga^e. — A  mort- 

gage on  real  estate  and  certain  designated  personal  proper- 
ty, '*and  other  implements,''  constituting  a  mining  out-fit, 
"now  at  the  mine  known  as  the  P.  Mine,"  contains  a  sufficient 
description  of  the  personalty  so  conveyed,  as  to  render  it  capa- 
ble of  ascertainment,  though  such  description  does  not  of  itself 
identify  all  of  the  personalty.    lb.  119. 

12.  Sale  of  goods  by  insolvent  debtor  to  creditor;  validity  a«  aqainsl 

other  creditors. — When  a  sale  of  his  entire  stock  of  goods  by  an 
insolvent  debtor  to  one  of  his  creditors  is  attacked  by  other 
creditors  on  the  ground  of  fraud,  the  only  questions  for  consid- 
eration are,  (1)  the  6o'm  fides  of  the  consideration  paid;  (2) 
its  sufficiency,  and  (3)  whether  any  benefit  was  reserved  to 
the  debtor ;  if  the  debt  of  the  purchasing  creditor  is  bona  fide 
due  and  subsisting,  its  amount  not  much  less  than  the  reason- 
able value  of  the  goods,  and  no  benefit  is  reserved  to  the  debtor, 
the  transaction  will  be  sustained  against  the  attack  of  other 
creditors.     Fargason  v.  Hall,  209. 

13.  Same;  case  at  bar. ^In  this  case,  the  court  examines  and  states 

the  evidence,  and  holds  the  transaction  valid,  finding  (1)  that 
the  debts  of  the  purchasing  creditors  were  bona  fide  due  and 
subsisting,  and  amounted  to  $2,825;  (2)  that  the  goods  were 
valued  at  $3,000,  and  were  afterwards  sold  by  the  receiver  in 
the  cause  for  $3,164 ;  (3)  that  the  sale  also  included  the  debtor's 
outstanding  notes  and  accounts,  which  were  estimated  at  $850, 
and  on  which  the  receiver  collected  $804 ;  (4)  that  these  were 
included  in  the  sale  on  the  urgent  insistence  of  the  debtor,  in 
order  that  he  might  pay  certain  other  creditors,  and  the  money 
was  used  by  him  for  that  purpose ;  and  (5)  that  no  benefit  was 
reserved  to  him.    lb.  209. 

14.  Fraudulent  attachments. — In  a  suit  in  equity  to  set  asside  an  at- 

tachment of  an  insolvent  debtor's  stock  of  goods  as  fraudulent, 
the  evidence  showed  that  the  attaching  creditor  was  the  debt- 
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or^s  head  clerk,  and  held  claims  against  him  for  money  loaned  and 
balance  of  salary,  amounting  to  «2.959;  that  the  attaching  cred- 
itor procured  the  transfers  to  him  of  claims  against  the  insol- 
vent debtor  from  a  bank,  the  debtor's  mother,  and  his  pros- 
pective brother-in-law,  aggregating  $6,380,  for  which  he  gave 
his  notes ;  that  the  debtor  was  instrumental  in  having  the  trans- 
fers made  by  bis  mother  and  his  prospective  brother-in-law  to 
the  attaching  creditor  after  the  latter  had  threatened  to  attach  ; 
and  that  on  the  same  day  these  transfers  were  made  the  cred- 
itor sued  out  an  attachment  for  the  aggregate  of  the  claims 
transferred  to  him  and  his  individual  claim  aga\nst  the  debtor. 
There  was  direct  evidence  tending  to  show  that  these  claims 
were  just,  and  that  the  attachment  was  in  good  faith,  while 
there  was  nothing  to  impeach  the  transaction  but  the  unusual 
and  suspicious  circumstances.  At  the  sale  the  attachingcreditor 
bought  in  the  whole  stock  for  60  cents  on  the  dollar.  There 
was  no  positive  evidence  that  the  attaching  creditor  had  any 
available  means  with  which  to  make  the  said  purchase,  except 
the  $2,959  due  him  from  the  insolvent  debtor,  and  the  other 
claims  transferred  to  him.  Held,  that  the  attachment  should 
not  be  set  asside  as  fraudulent  and  collusive.  (Stone,  C.  J., 
dissenting.)     Cartwright  v.  Bamberger,  Bloom  <!•  Co  ,  622. 

GAMING.    See  Criminal  Law,  31-35. 

GARNISHMENT. 

1.  A  clion  on  garnishment  bond;  responsibility  of  principal  for  acts  of  agent' 

A  principal  is  not  responsible  for  the  malice,  vexation  or  want- 
onness of  an  agent  in  suing  out  a  writ  of  garnishment,  unless 
the  principal  authorized,  participated  in  or  ratified  such  act ; 
and  such  authority,  participation  or  ratification  can  not  be  in- 
ferred  from  the  mere  relation  of  principal  and  agent,  but  must 
be  proved.     A  la.  State  Ld.  Co .  v.  Reed,  19. 

2.  Same;  defense  as  to  vexatious  suing  out  of  a  writ. — An  honest  be- 

lief, founded  upon  reasonable  grounds,  that  a  writ  of  garnish- 
ment was  necessary,  may  furnish  a  defense  against  a  recovery 
for  vexatious  suing  out  of  ihe  writ ;  but  is  no  answer  to  the 
claim  for  actual  damages  sustained  by  the  wrongful  suing  out 
of  the  writ.    lb.  19. 

GARNISHMENT  BOND. 

1.  Action  on  garnishment  bond;  limitation  of  admitted  evidence. — In  a 

suit  on  a  garnishment  bond  which  had  been  executed  for  the 
issuance  of  a  writ  of  garnishment  in  an  action  to  recover  the 
statutory  penalty  for  willfully  and  knowingly  cutting  down 
trees  on  the  lands  of  another  (Code,  ^  3296),  it  furnishes  no 
ground  of  complaint  to  defendant,  after  allowing  defendant's 
agent,  who  sued  out  the  garnishment  in  the  former  suit,  to  tes- 
tify that  he  found  a  person  cutting  trees  on  defendant's  land, 
who  told  witness  that  he  was  cutting  for  plaintiff,  that  the 
court  should  limit  this  evidence  to  the  question  of  the  vexa- 
tious or  malicious  suing  out  of  the  writ  of  garnishment,  when 
there  is  no  offer  to  connect  plaintiff  with  such  act  of  cutting 
further  than  by  the  declaration  itself.  Ala.  State  Ld.  Co.  v. 
Reed,  19. 

2.  Same ;  burden  of  proof  to  sustain  plea  of  set-off. — In  order  to  sus- 

tain a  plea  claiming  as  a  set-off  to  recovery  on  a  garnishment 
bond  the  statutory  penalty  originally  sued  for  by  defendant. 
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the  burden  is  on  the  defendant  to  reasonably  satisfy  the  jury 
that  plaintiff  willfully  and  knowingly  cut  the  trees,  or  had  them 
cut.    lb.  19. 

3.  Same;  injury  to  credit  by  issuance  of  garnishment  not  recoverable. 

While  the  refusal  of  the  court  to  instruct  the  jury  that  '"Dam- 
ages for  injury  to  credit,  resulting  solely  from  the  failure  of 
plaintiff  to  get  the  amount  suspendfed  by  the  garnishment,  are 
not  recoverable  in  this  suit*'  on  the  garnishment  bond,  maybe 
error,  it  is  not  available  to  defendant  when  the  complaint 
counts  on  injury  done  to  plaintiff's  credit  by  tying  up  in  the 
hands  of  the  garnishee  the  money  due  him,  and  issue  is  joined 
on  such  a  count,  and  the  plaintiff,  without  objection,  intro- 
duces evidence  to  support  it.    lb.  19. 

4.  Same ;  misleading  charge. — The  taking  of  a  non-suit  is  not  conclu- 

sive of  the  fact  of  indebtedness  velnon;  and  a  charge  which  as- 
serts **that  the  non-suit  taken  in  the  garnishment  suit  was  not 
a  breach  of  the  [garnishment]  bond,"  if  not  positively  errone- 
ous, is  misleading  and  should  be  refused.    lb.  19. 

5.  Same ;  right  to  consider  what   was  done  in  the  garsinhment  trail. 

An  instruction  that  **The  jury  can  not  consider  for  any  purpose, 
what  happened  on  the  trial  of  the  garnishment  suit;"  or  that 
"The  jury  can  not  consider,  for  any  purpose,  the  fact  that  the 
plaintiff  in  the  garnishment  suit  took  a  non-suit,''does  not  assert 
a  correct  proposition  of  law.    76.  19. 

6.  Same;  responsibility  of  principal  for  acts  of  agent. — A   principal   is 

not  responsible  for  the  malice,  vexation  or  wantonness  of  an 
agent  in  suing  out  a  writ  of  ganishment.  unless  the  principal 
authorized,  participated  in  or  ratified  such  act ;  and  such  au- 
thority, participation  or  ratification  can  not  be  inferred  from 
the  mere  relation  of  principal  and  agent,  but  must  be  proved. 
lb  19. 

7.  Same;  defense  as  to  vexatious  suing  out  of  a  tvrit. — An  honest  belief, 

founded  upon  reasonable  grounds,  that  a  writ'  of  garnishment 
was  necessary,  may  furnish  a  defense  against  a  recovery  for 
vexatious  suing  out  of  the  writ ;  but  is  no  answer  to  the  claim 
for  actual  damages  sustained  by  the  wrongful  suing  out  of  the 
writ.    lb.  19. 

GIFTS  CAUSA  MORTIS. 

1.  Gifts  causa  mortis. — To  constitute  a  valid  gift  causa  mortis  the 

donor  must  part  with  possession  and  all  present  control  over 
the  thing  given,  must  do  that  which  shows  conclusively  such 
intention,  and  the  delivery  must  be  as  complete  as  the  nature 
of  the  property  will  allow^.     Jones  v.  Weakley,  441. 

2.  Same;  savings  bank  book. — A  delivery  by  the  donor  to  the  donee 

of  a  savings  bank  deposit  book,  standing  in  the  name  of  the 
donor,  is  a  complete  and  valid  gift  causa  mortis  of  the  deposit, 
if  such  was  the  intention  of  the  donor.    lb.  441. 

3.  Same ;  pass  book  of  ordinary  bank. — ^A  delivery  of  a  pass  book  of  an 

ordinary  bank  is  not  sufficient  to  constitute  a  valid  gift  causa 
mortis  of  the  money  on  deposit,  since  the  depositor  does  not, 
thereby,  lose  control  over  the  deposit,  and  it  was  not  the  best 
available  delivery  of  such  deposit.    lb.  441. 

GUARDIAN  AND  WARD. 

1.  Guardian  ad  litem  for  infants  ;  allowance  for  solicitor's  fees. — When 

^     infants  are  necessary  parties  to  a  chancery  suit,  their  interests 

can  only  be  represented  by  a  guardian  ad  litem,  and  a  person 
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who  has  an  adverse  interest  to  them,  however  slight,  can  not 
properly  act  as  guardian  ad  litem ;  and  when  they  are  not  prop- 
erly represented  by  a  guardian  ad  litem,  an  allowance  for  solici- 
tor's fees,  for  services  rendered  them,  is  improper  and  erroneous. 
Parker  v.  Parker,  239. 

HABEAS  CORPUS. 

1:  Misdemeanors  triable  before  justice  of  the  peace ;  trial  or  commitment 
by  him. — When  a  person  is  brought  before  a  justice  of  the 
peace,  charged  with  a  misdemeanor  which  the  justice  has  juris- 
diction to  try  and  determine  on  its  merits,  the  prosecutor  and 
the  witness  also  being  present,  it  is  the  duty  of  the  justice  to 
proceed  with  the  trial  and  render  final  judgment  (Code,  ^  4239) ; 
and  he  has  no  power  to  bind  the  defendant  over  to  answer  an 
indictment,  unless  a  trial  by  jury  is  demanded.  Ex  parte  Pruitt 
iSc  Harper  y  226. 

2.  Delay  in  execution  of  sentence.— K  defendant  in  a  criminal  case 
convicted  of  a  misdemeanor  and  sentenced  to  perform  hard 
labor  for  the  county,  is  entitled  to  be  discharged  from  custody 
on  habeas  corpus,  if  there  is  unreasonable  delay  in  the  execu- 
tion of  the  sentence ;  and  in  this  case,  his  detention  in  jail  for 
twenty-two  days  after  sentence,  without  sufficient  excuse  or 
explanation,  is  held  unreasonable  delay.    Ex  parte  Rand,  302. 

HEIRS. 

1.  When  **  Jieirs  of  her  body**  are  terms  of  purchase. — In  a  deed  of 

gift  from  a  husband,  iii  which  he  conveys  to  his  wife  ''and  the 
heirs  of  her  body  by  myself  as  husband,"  especially  exclud- 
ing in  said  deed  all  rights  of  inheritance  or  other  rights  of  the 
heirs  of  the  wife  by  any  other  person,  and  when  there  were  liv- 
ing children  of  the  grantor  by  his  said  wife  at  the  time  of  the 
conveyance,  the  terms  used  must  be  construed,  not  as  words  of 
limitation  and  inheritance,  but  as  descriptive  of  a  class  of  per- 
sons to  take  under  the  deed  as  purchasers ;  and  the  estate  so 
created  in  the  wife  is  not  an  estate  tail.  Sullivan  v.  McLaughliny 

eo. 

2.  Parties  to  bill  for  settlement  of  administration. — Infants  are  neces- 

sary parties  to  a  bill  which  seeks  a  settlement  of  the  adminis- 
tration of  the  estate  of  an  intestate  of  which  they  are  distribu- 
tees, or  the  accounts  of  a  partnership  of  which  he  was  a  mem- 
ber, the  surviving  partner  being  his  administrator.  Parker  v, 
Parker,  239. 

3.  Partnership  property  on  dissolution  by  death  — On  the  dissolution 

of  a  partnership  by  the  death  of  one  of  the  partners,  the  title 
to  the  personal  assets  devolves  on  the  survivor,  first  for  the 
payment  of  debts,  and  the  residue  for  distribution  among  the 
next  of  kin  ;  and  the  title  to  the  real  estate  vests  in  the  heirs, 
subject  in  equity  to  be  converted  into  partnership  assets  and 
used  for  partnership  purposes.    lb.  239. 

4.  Improvements  erected  by  surviving  partner  on  partnership  property. 

If  the  surviving  partner  erects  valuable  improvements  on  real 
estate  which  belonged  to  the  partnership,  the  respective  inter- 
ests of  himself  and  the  heirs  of  the  deceased  partner  in  the 
property  may  be  ascertained  and  determined  in  a  suit  for  a 
settlement  of  the  partnership  accouits.  without  a  partition  of 
the  property  ;  and  he  can  not  charge  the  heirs  with  their  share 
of  the  expenses  incurred  in  making  the  improvements,  in  the 
absence  of  an  express  agreement  on  their  part,  or  such  a  course 
of  dealing  as  evidences  an  implied  agreement.    lb.  289. 
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1.  Homestead  exemption  to  widow. — ^Tbe  Probate  Court  has  jurisdic- 

tion to  allot  to  the  widow,  as  a  homestead  exemption,  the  lands 
of  which  her  husband  died  seized  and  possessed,  when(and  only 
when)  they  do  not  exceed  160  acres  in  area,  nor  $2,000  in  value, 
(Sess.  Acts  1884-5,  p.  114) ;  and  the  title  of  the  land  so  allotted 
vests  absolutely  in  her,a8  fully  and  completely  as  if  the  husband's 
estate  had  been  declared  insolvent.  DeArmond  v.  H^i7ailvr,  252. 

2.  Husband  and  wife  as  parties. — When  the  legaj  title  to  the  home- 

stead is  in  the  husband,  the  wife  can  not  properly  be  joined 
with  him  in  a  bill  which  seeks  the  cancellation  of  a  mortgage  of 
the  land  on  the  ground  that  it  was  not  acknowledged  by  ner  on 
separate  examination  as  by  law  required.  Grider  v.  Am.  Free- 
hold LandMortg.  Co..  281. 

3.  Mortgage  of  homestead;  acknowledgment  by  wife ;  conclusiveness  of 

officer* s  certificate.— When  a  mortgage,  or  other  alienation  of  the 
homestead,  is  signed  by  husband  ana  wife,  and  a  certificate  of 
acknowledgment,  in  due  form,  is  appended  by  an  officer  author- 
ized to  take  it,  the  certificate  is  conclusive  as  to  the  facts  stated, 
unless  impeached  by  proof  of  fraud  or  duress,  in  which  the 
grantee  participated,  or  of  which  he  had  knowledge  or  notice 
before  he  parted  with  the  consideration ;  but,  if  there  was  in 
fact  no  appearance  before  the  officer,  or  no  acknowledgment 
whatever  before  him.  that  fact  may  be  shown  in  avoidance 
of  the  certificate,  and  it  renderis  the  instrument  void,  even  if 
the  grantee  is  a  purchaser  for  value  without  notice.  lb.  281; 
Giddens  r.  Boiling,  319. 

4.  Homestead  exemption ;  abandonment. — Temporary  absence  from  a 

homestead  for  less  than  12  months  is  not  an  abandonment,  so 
long  as  there  exists  in  the  owner  the  animus  revertendi.  Fuller 
V.  Whitlock,  411. 
6.  Same. — When,  after  a  claim  of  homestead  exemption  has  been 
duly  made  and  filed,  the  owner  during  a  temporary  absence 
leases  the  premises  for  a  period  less  than  one  year,  his  right  to 
such  exemption  is  not  forfeited,  provided  the  animus  revertendi 
continued  to  exist ;  and  a  sale  of  the  premises  within  12  months 
from  the  time  of  his  leaving  is  a  conveyance  of  the  homestead. 
lb.  411. 

6.  Same ;  sale  off  can  not  be  impeacJied  by  creditors. — A  sale  of  prop- 

erty, exempt  as  a  homestead,' can  not  be  impeached  by  credit- 
ors, and  this,  notwithstanding  the  sale  may  have  been  fraudu- 
lent, and  made  to  hinder,  delay  or  defraud  the  creditors. 
lb.  411. 

7.  Res  inter  alios  acta. — Proceedings  in  a  contest  of  a  homestead  ex- 

emption between  an  execution  creditor  and  his  debtor,  tureres 
inter  alios  acta  as  to  the  debtor's  grantee,  who  files  a  bill  to 
enjoin  a  sale  under  the  execution.  lb.  411. 

HUSBAND  AND  WIFE. 

1.  Homestead  exemption  to  widow. — The  Probate  Court  has  jurisdic- 

tion to  allot  the  widow,  as  a  homestead  exemption,  the  lands  of 
which  her  husband  died  seized  and  possessed,  when  (and  only 
when)  they  do  not  exceed  160  acres  in  area, nor  $2,000  in  value, 
(Sess.  Acts  1884-5,  p.  114) ;  and  the  title  of  the  land  so  allotted 
vests  absolutely  in  her,  as  fully  and  completely  as  if  the  hus- 
band's estate  had  been  declared  insolvent.  DeArmond  v.  Whit- 
akcr,  252. 

2.  Husband  and  wife  as  parties. — When  the  legal  title  to  the  home- 

stead is  in  the  husband,  the  wife  can  not  properly  be  joined 
with  him  in  a  bill  which  seeks  the  cancellation  of  a  mortgage  of 
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the  land  on  the  ground  that  it  was  not  acknowledged  by  her  on 
separate  examination  as  by  law  required.  Grider  v.  Amer,  Free- 
hold Land  Morig,  Co.y  281. 
8.  Mortgage  of  homestead ;  acknowledgment  hy  wife ;  conclusiveness  of 
officer's  certificate.  When  a  mortgage,  or  other  alienation  of  the 
Homestead,  is  signed  by  husband  and  wife,  and  a  certificate  of 
acknowledgment,  in  4ue  form,  is  appended  by  an  officer  author- 
ized to  take  it,  the  certificate  is  conclusive  as  to  the  facts  stated, 
unless  impeached  by  proof  of  fraud  or  duress,  in  which  the 
grantee  participated,  or  of  which  he  had  knowledge  or  notice 
before  he  parted  with  the  consideration;  but,  if  there  was  in 
fact  no  appearance  before  the  officer,  or  no  acknowledgment 
whatever  before  him,  that  fact  may  be  shown  in  avoidance  of 
the  certificate,  and  it  renders  the  instrument  void,  even  if  the 
grantee  is  a  purchaser  for  value  without  notice.  Ih.  281; 
(riddens  v.  Boiling,  819. 

4.  When  action  lies  to  charge  wife's  statutory  estate  for  necessary  family 

supplies. — Under  the  statutory  provisions  of  force  in  1884-8d, 
(Cfode  of  1876,  ^  2711-12;  8ess.  Acts  1880-81,  p.  36),  an  action  of 
law  would  not  lie  against  the  personal  representative  of  the 
deceased  wife,  to  charge  her  statutory  estate  with  the  price  of 
articles  of  comfort  and  support  of  the  household  furnished 
during  coverture.    Harmon  <&  Son  v.  Siler,  306. 

5.  Married  woman  relieved  of  the  disabilities  of  coverture  has  power  to 

contract  for  payment  of  attorney's  fees.— A  married  woman  re- 
lieved of  the  disabilities  of  coverture  by  a  decree  of  the  chan- 
cellor, "so  far  as  to  invest  her  with  the  power  to  buy,  sell, 
hold,  convey  and  mortgage  real  and  personal  property,"  is  com- 
petent to  bind  herself  and  her  property  by  a  stipulation  in  a 
mortgage  for  the  payment  of  attorney's  fees,  and  all  other  ex- 
penses of  foreclosing  the  mortgage.  McCall  v.  Am.  Freehold 
Ud  Mortg.  Co.,  427. 

6.  Averments  of  petition  to  he  relieved  of  disabilities  of  coverture;  suffi- 

cient allegations  in  bill  to  foreclose  mortgage. — A  petition  by  a 
married  woman  averring  that  she  was  the  owner  of  a  statutory, 
separate  estate,  and  praying  her  disabilities  of  coverture  as  to 
such  estate  be  removed,  so  far  as  to  invest  her  with  the  right 
to  buy,  sell,  hold,  mortgage  and  convey  her  said  real  and  per- 
sonal property,  and  to  sue  and  be  sued  as  a/(eme  sole,  alleges  the 
jurisdictional  facts  necessary  to  warrant  a  decree  relieving  her 
of  the  disabilities  of  coverture ;  and  a  bill  which  avers  these 
facts,  and  further  avers  that  her  husband  was  made  a  party 
defendant  to  said  petition  "and,  in  a  writting  signed  by  him  and 
filed  in  said  caused,  gave  bis  assent  thereto,''  shows  that  a  de- 
cree of  the  chancellor  removing  the  disabilities  of  coverture, 
was  based  upon  a  petition  which  contained  the  requisite  juris- 
dictional allegations.    76.  427. 

7.  Petition  of  married  woman  to  be  relieved  of  the  disabilities  of  cover- 

ture ;  7vhen  sufficient. — A  petition  to  be  relieved  of  the  disabilities 
of  coverture,  which  avers  that  the  petitioner  is  a  married 
woman,  of  lawful  age,  and  the  owner  of  a  statutory  separate 
estate,  that  she  has  sustained  losses  by  fire,  and  in  order  to  re- 
build it  is  necessary  to  mortgage  such  estate,  and  which  prays 
"that  she  be  decreed  a  feme  sole^  for  the  purposes  of,  and  so  far 
as  to  invest  her  with  the  right  of,  executing  a  mortgage  on 
her  statutory  separate  estate,  and  for  such  further  and  other 
relief  as  the  nature  and  equity  of  this  case,  and  the  statute  for 
such    cases   made   and   provided,   will  allow,"  is  sufficient  to 
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support  a  decree  relieving  her  of  the  disabilities  of  coverture, 
in  accordance  with  the  statute  then  existing.  (Code  of  1876, 
§  2731.)    Black  v.  Moseley,  447. 

INDICTMENTS.    See  Criminal  Law,  39-45. 
INSURANCE. 

1.  Taxation ;  iriBurance  company  not  relieved  as  to  its  capital  stock  in- 

vested in  other  corporations, — An  insurance  company,  which  has 
invested  a  portion  of  its  capital  stock  in  the  capital  stock  of 
another  corporation,  can  not  be  relieved  from  the  payment  of 
taxes  assessed  against  such  part  of  its  capital  stock,  on  the 
ground  that  such  portion  is  **in vested  in  property  which  is 
otherwise  taxable,"  as  provided  by  section  458,  subdivision  9.  of 
the  Code.  Commercial  Fire  Ins.  Co.  v.  Board  of  Revenue  of 
Montgomery  Co.,  1. 

2.  Insurance  company  not  authorized  to  subscribe  to  the  capital  stock  of 

another  corporation.— &eet\on  1636.  subdivision  7  of  the  Code, 
which  provides  that  insurance  companies  may  "invest  their 
money  m  real  or  personal  property,  stock  or  choses  in  action," 
does  not  authorize  insurance  companies  to  subscribe  for  and 
invest  its  capital  stock  in  the  capital  stock  of  other  corpora- 
tions,   lb.  1. 

JUDGMENTS  AND  DECREES. 

1.  Judgment  by  default  against  corporation^  without  writ  of  inquiry. 

In  an  action  against  a  corporation  to  recover  a  statutory  pen- 
alty, judgment  by  default  may  be  rendered  on  proof  of  service 
on  a  person  named  as  agent ;  and  the  penalty  being  necessarily 
the  amount  of  the  recovery,  no  writ  of  inquiry  is  necessary  to 
assess  the  damages.   Tenn.  Mut.  Bldg.  <t  Loan  Asso.  v.  Siate^  197. 

2.  Presumption  in  favor  of  judgment.— When  a  case  is  submitted  to 

the  decision  of  the  court  without  a  jury,  and  the  bill  of  excep- 
tions does  not  purport  to  set  out  all  the  evidence  adduced,  this 
court  will  presume  that  there  was  other  evidence  which  justi- 
fied the  decision.     Garner  v.  Ullman,  218. 

3.  Lien  of  registered  judgments. — In  determining  the  priority  of  the 

lien  of  judgment  duly  registered  in  the  office  of  the  probate 
judge  (Sess.  Acts  1888-9,  p.  60),  fractions  of  a  day  are  to  be  com- 
puted, and  the  judgment  first  filed  is  entitled  to  priority  over 
one  filed  on  a  subsequent  hour  of  the  same  day.  German  Secu- 
rity Bank  v.  Campbell^  249. 

4.  Equitable  relief  against  judgment  at  law,  on  ground  of  cuicident  or 

mistake.— A  court  of  equity  wiJl  not  grant  r.  lief  against  a  judg- 
ment at  law,  on  the  ground  that,  by  accident  or  mistake,  it  was 
rendered  for  a  greater  amount  than  was  due,  when  it  appears 
that  the  defendant,  when  served  with  process,  put  the  papers  in 
his  pocket  withi^ut  reading  them,  did  not  show  them  to  his  at- 
torney, but  told  the  attorney  that  he  was  sued  for  the  sum 
which  he  admitted  to  be  due,  and  the  attorney  thereupon  con- 
sented to  the  rendition  of  the  judgment  as  claimed,  not  know- 
ing that  the  amount  was  greater  than  his  client  admitted  to  be 
due.    Slappey  v.  Hodge  Bros  ,  300. 

5.  Wh€7i  judgment  not  set  aside  for  want  of  notice  — A  judgment  in  a 

condemnation  proceeding  in  the  Circuit  Court,  on  appeal  from 
the  Probate  Court,  will  not  be  set  aside  for  an  alleged  want 
of  notice  to  the  respondent  of  the  appeal  from  the  Probate 
Court,  when  the  record  shows  the  respondent  appeared  in  the 
Circuit  Court  by  her  attorney,  and  defended  against  the  judg- 
ment of  condemnation.    Newton  v.  Ala,  MidRwy,  Co.,  468. 
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8.  Appearance  shown  by  the  record  conclusive. — When  it  is  shown  by 
the  record  that  on  an  appeal  to  the  Circuit  Court  the  defendant 
appeared  by  her  attorney  and  defended,  such  appearance  can 
not  be  disputed  on  motion  to  set  aside  the  judgment  for  want 
of  notice  of  appeal ;  the  record  entry  in  such  case  being  con- 
elusive     lb.  468. 

7.  Judgment  against  one  of  two  defendants,  when  sued  for  the  same  tort. 

Where,  in  an  action  for  injuries  against  two  railroad  compa- 
nies, the  complaint  alleges  the  joint  and  several  liability  of  the 
defendants  for  the  result  of  their  separate  and  distinct,  but 
concurring  and  co-acting  negligence,  and  the  sufficiency  of  the 
complaint  is  not  tested  by  demurrer,  but  both  the  defendants 
plead  the  general  issue,  judgment  may  be  properly  rendered 
against  one  of  the  defendants  and  in  favor  of  the  other.  R.  <& 
1).  R.  R.  Co.  V,  Greenwoody  501. 

8.  Judgment  against  a  partnership.— In  a  suit  where  the  defendant  is 

described  in  the  caption  of  the  complaint  as  B.,  M.  &  H.,  "  a  firm 
composed  of"  certain  individuals,  and  there  is  nothing  in  the 
body  of  the  complaint  to  show  that  the  members  of  tne  firm 
are  sued,  and  the  summons  to  the  defendant  follows  the  cap- 
tion of  the  complaint,  a  judgment  rendered  therein  is  against 
the  partnership  as  a  firm,  as  provided  by  section  2605  of  the 
Code,  and  is  not  joint  and  several  in  its  legal  effect,  as  provided 
in  section  2604  of  the  Code.  Baldridge  v.  Eason,  516. 
d.  Same;  execution  thereon. — An  execution  issued  upon  a  judgment 
recovered  against  a  firm  only,  as  provided  in  section  2605  of  the 
Code,  can  be  levied  only  on  the  property  of  the  firm.    lb.  516. 

10.  Proof  of  notice;  recitals  thereof  in  judgment-entry. — To  sustain  a 

juagment  by  default  against  a  non-resident,  who  was  not  per* 
sonally  served  with  notice,  the  suit  being  commenced  by  at- 
tachment, the  record  must  show  that  proof  was  made  to  the 
court  of  ail  the  facts  necessary  to  constitute  constructive  notice 
by  publication  (Code  of  1886,  §  2936);  and  the  mere  recital  in 
the  judgment-entry  that  notice  was  given  as  required  by  law, 
not  stating  the  facts,  is  not  sufficient  to  sustain  the  judgment 
on  appeal.    Meyer  v.  Keiths  5X9. 

11.  Personal  judgment  by  default   against  non-resident. — A    personal 

Judgment  by  default  can  be  rendered  against  a  non-resident  in 
attachment,  upon  proof  of  statutory  notice.    lb.  519. 

12.  Action  of  ejectment;  judgment  therein  carries  costs, — In  an  action  of 

ejectment,  where  there  is  a  plea  of  disclaimer,  and  it  is  shown 
by  the  evidence  that  the  defendant  has  never  claimed  title  to, 
or  ownership  of  the  lands  sued  for,  but  that  he  was  in  actual 

Sossession  of  a  small  part  of  the  land  in  controversy,  his  plea  of 
isclaimer  was  to  this  extent  not  sustained,  and  the  court  in 
rendering  judgment  for  the  plaintiff  should  have  allowed  him 
his  costs .     Buxbaum  v.  McCorley,  537. 

13.  Action  against  a  corporation;  judgment  by  default;  proof  of  service 

of  process. — To  authorize  the  rendition  of  a  judgment  by  default 
against  a  corporation,  the  recoM  must  show  that  proof  was 
made  to  the  court  that  the  person  on  whom  the  process  was 
served  was,  at  the  time  of  the  service,  such  an  officer  or  agent 
of  the  defendant,  as  was,  by  law,  authorized  to  receive  service 
of  process  for,  and  on  behalf  of  the  defendant.  Oxanna  Build- 
ing Asso.  V.  AgeCybll.  ' 

14.  Judgment  by  default,  without  service  of  process. — In  an  action  against 

several  defendants,  one  of  whom  is  not  served  with  process,  it 
46 
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is  error  to  render  judgment  by  default  against  all  of  the  de- 
fendants, and  such  judgment  will  be  reversed.  Wlndkam  v. 
National  Fertilizer  Co.,  578. 

15.  Same;  effect  of  such  reversal. — The  only  effect  of  such  reversal  is 

to  strike  from  the  judgment  the  name  of  the  defendant  not 
served,  it  being  operative  as  to  the  others.    lb.  578. 

16.  Bill  in  equity  against  a  corporation;  proof  of  8<irvice  of  process. 

Before  a  decree  pro  confesso  and  final  decree  can  be  rendered  in 
a  suit  in  chancery  against  a  corporation,  proof  must  be  made 
that  the  person  upon  whom,  as  shown  by  the  sheriff's  return, 
the  process  of  summons  was  served,  was  the  agent  of  the  corpo- 
ration, or  occupied  such  other  relation  towards  it,  as  justified 
the  service  upon  him  for  the  corporation .  Oxatma  Building 
Asso.  V.  AgeCy  591. 

17.  Effect  of  decree  on  appeal;  complainant  estopped. — When  in  a  fore- 

closure suit  the  prayer  of  the  bill  is  that  all  claims  under  the 
mortgage  be  foreclosed,  and  it  is  alleged  that  one  of  the  de- 
fendants asserts  an  interest  in  the  lands  subordinate  to  the 
mortgage,  and  this  defendant  sets  up  in  his  answer  a  claim  and 
title  paramount  to  that  of  the  complainant,  and  the  same  is 
litigated  without  objection,  and  decided  in  favor  of  said  de- 
fendant, the  complainant  can  not,  on  appeal,  attack  this  decree, 
on  the  ground  that  the  question  could  not  properly  be  litigated 
in  a  foreclosure  suit.  Both  parties  having  appeared,  and  hav- 
ing actually  litigated  the  issue  in  such  suit,  are  bound  by  the 
decree  therein.    Boiling  dcSon  v.  Pace,  607. 

JURY  AND  JURORS. 

1.  Argument  of  counsel  to  jury. — In  argument  to  the  jury  in  a  crim- 

inal case,  counsel  should  not  be  restricted  by  a  narrow  or  rigid 
rule,  but  should  be  allowed  reasonable  license  in  discussing  the 
evidence  and  inferences  to  be  drawn  from  it,  but  should  not  be 
allowed  to  state  as  fact  that  of  which  there  is  no  evidence,  and 
which  would  not  be  relevant  evidence  if  offered ;  and  if  counsel 
are  allowed  to  exceed  this  limit,  against  the  objection  and  ex- 
ception of  the  defendant,  in  a  matter  which  may  prejudice,  it 
is  reversible  error.    Dollar  v.  Stat^^  236. 

2.  Same. — On  a  prosecution  for  selling  liquor  to  a  minor,  it  is  not 

permissible  for  the  solicitor  to  state  to  the  jury,  against  the  ob- 
jection and  exception  of  the  defendant,  that  their  town  is  worse 
cursed  with  the  illegal  sale  of  whiskey  than  any  other  place 
known  to  him,  that  they  are  trying  to  build  up  a  school  there, 
and  that  parents  will  not  send  their  children  to  school  in  a  place 
where  they  can  get  whiskey  at  every  corner ;  but  the  defendant's 
counsel  having  commentea  on  the  fact  that  solicitor's  fee  on  a 
conviction  for  selling  liquor  to  a  minor  was  five  times  as  great 
as  on  a  conviction  for  selling  without  a  license,  the  solicitor 
may  state,  in  reply,  that  he  would  willingly  **give  up  all  of  bis 
fees  in  the  liquor  cases  if  he  could  put  down  the  accursed 
traffic."    Ih.  236. 

3.  Same. — In  an  action   against  a  railroad    company  to    recover 

damages  for  the  killing  of  a  cow,  a  statement  by  the  plaintiff's 
counsel  in  his  argument  before  the  jury,  that  "the  witnesses 
were  bound  to  testify  as  thev  did ;  that  if  they  had  testified 
differently,  they  would  have  been  promptly  discharged,"  when 
wholly  unsupported  by  the  evidence,  is  properly  excluded. 
Moody  v.A.G.  S.  B.  R.  Co.,  553. 

4.  Struck  jury. — When,  in  an  action  against  two  defendants,  each 

demands  a  struck  jury,  under  section  2752  of  the  Code,  they  are 
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not  entitled  to  separate  panels ;  but  a  list  containing  the  names 
of  24  jurors  in  attendance  upon  court  must  be  furnished  to  the 
parties  defendant.  R.  <0  D.  R.  R.  Co.  v.  Greenwood,  501. 
5.  Improper  charges.-^lt  is  improper  to  give  to  the  jury  charges  pred- 
icated upon  the  ignorance  and  incapacity  of  jurymen  to  make 
a  calculation  or  render  a  verdict  in  the  particular  case.  L,  dc 
iV.  R.  R.  Co  V.  Davis,  593. 

JUSTICES  OF  THE  PEACE. 

1.  Misdemeanors  triable  before  justice  of  the  peace;  trial  or  commitment 
by  him. — \^'hen  a  person  is  brought  before  a  justice  of  the  peace, 
charged  with  a  misdemeanor  which  the  justice  has  jurisdictipn 
to  try  and  determine  on  its  merits,  the  prosecutor  and  the  wit- 
ness also  being  present,  it  is  the  duty  of  the  justice  to  proceed 
with  the  trial  and  render  final  judgment  (Code,  §  4239) ;  and 
he  has  no  power  to  bind  the  defendant  over  to  answer  an 
indictment,  unless  a  trial  by  jury  is  demanded.  Ex  parte 
Pruitt,  225. 

LAl^DLORD  AND  TENANT. 

1.  Landlord  can  not  maintain  trespass  against  his  tenant. — A  landlord, 

who  is  not  in  possession  of  leased  premises,  and  whp  is  not  en- 
titled to  the  present  enjoyment  thereof,  can  not  maintain  tres- 
pass against  his  tenant  to  recover  the  penalty  imposed  by  stat- 
ute (Code,  §  3296),  for  willfully  and  knowingly  cutting  trees 
without  the  consent  of  the  owner  of  the  land.  Rogers  v. 
Brooks  f  31. 

2.  Contract  of  rent  for  one  year. — A  contract  for  the  rent  of  premises 

for  the  term  of  one  year,  to  commence  at  a  future  day,  is  void 
under  the  statute  of  frauds  (Code,  §  1732),  unless  reduced  to 
writing.    Garner  v.  Ullman  ,21^. 

3.  Contract  of  rent  by  the  month. — A  contract  of  renting  by  the  month 

is  not  presumed  to  be  for  the  term  of  one  year,  but  may  be  ter- 
minated by  either  party  at  the  end  of  any  month.    lb,  218. 

4.  Breach  of  the  conditions  of  a  lease;  waiver  of  such  breach. — The  ac- 

ceptance by  a  landlord  of  the  rents  accruing  after  the  breach  of 
the  conditions  contained  in  a  lease,  with  full  knowledge  of  the 
breach,  and  of  all  the  circumstances,  is  an  affirmation  that  the 
contract  of  lease  was  still  in  force  and  was  to  continue,  for  the 
time  for  which  the  rent  was  paid  and  received ;  and  the  lessee 
can  not  be  considered  a  trespasser  during  th^  time  for  which 
he  paid  rent.    Brooks  v.  Rogers  ASS. 

6.  Same. — The  making  of  a  contract  by  which  the  lessee  released  to 
to  the  lessor  a  portion  of  the  leased  premises  for  a  consideration 
which  was  to  be  credited  upon  subsequently  accruing  rent,  and 
which  was  executed  after  the  knowledge  on  the  part  of  the  les- 
sor that  the  covenants  of  the  lease  were  broken,  is  an  affirma- 
tion of  the  subsistence  of  the  lease  at  the  time  of  such  contract, 
and  constitutes  a  waiver  of  the  forfeiture,  and  right  to  re-enter 
for  breach  of  the  covenants  of  the  lease  prior  to  the  execution 
of  such  contract.    Tb.  433. 

6.  Evidence;  proof  of  other  breaches  than  those  specified  not  admissible. 
Where  a  lessor  has  notified  his  lessee  that  the  contract  of  lease 
has  been  forfeited,  by  reason  of  the  breach  of  certain  specified 
covenants  therein,  he  can  not,  in  an  action  founded  upon  such 
forfeiture,  introduce  evidence  of  the  breach  of  other  and  wholly 
different  covenants  in  the  contract  of  lease.     lb.  483. 
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7.  Possession  by  tenant;  presumed  to  he  continuous. — When  after  a  con- 

tract of  tenancy  the  landlord  sees  the  tenant  in  possession,  cul- 
tivating the  land,  and  after  an  absence  of  nine  years  returns 
and  finds  the  tenant  still  in  possession,  it  will  be  presumed  that 
the  possession  of  the  tenant  under  said  landlord  was  continuous 
during  all  of  that  time.    Ala.  State  Land  Co.  v.  Kyle  474. 

8.  Landlord's  lien  for  rent;  superior  to  subsequent  mortgage. — A  land- 

lord's lien  for  rent  of  a  store-house  attaches  to  property  imme- 
diately upon  its  being  brought  into  the  rented  premises,  and  is 
superior  to  the  lien  of  a  mortgage  subsequently  executed  on 
the  same  property.    Kyle  v.  Swem,  578. 

LARCENY.    See  Obiminal  Law,  47-50. 
LEVY  AND  SALE. 
1.  Prima  facie  liability  of  sheriff  for  the  discharge  of  a  levy. — The  fact 
that  property  was  levied  on  under  an  execution  as  the  property 
.   of  the  defendant,  imposes  a  prima  facie  liability  on  the  sheriff 
to  the  plaintiff,  for  the  value  of  the  property,  not  to  exceed  the 
ihjury  plaintiff  might  sustain  from  the  discharge  of  the  levy  ; 
but  in  the  absence  of  other  proof,  the  statement  in  the  exemp- 
tion claim,  which  was  offered  in  evidence  by  the  plaintiff,  that 
the  only  claim  the  defendant  had  to  the  property  levied  upon 
was  a  lien  to  secure  the  debt,  overcomes  the  prima  facie  liability 
of  the  sheriff.    Kennedy  v.  Smith,  83. 
2    Burden  of  proof  on  plaintiff  to  show  that  defendant  had  other  property 
in  the  county. — If  the  defendant  in  execution  has  a  leviable  in- 
terest in  any  other  property  in  the  county  than  that  levied  upon, 
the  burden  is  upon  plaintiff  to  prove  such  fact,  and  that  the 
.  sheriff  could,  with  due  diligence,  have  made  the  money  due  on 
the  execution  by  a  levy  on  such  property.    lb.  83. 

LICENSES. 

1.  License  tax  on  foreign  corporations,  under  statutory  and  constitutional, 
provisions. —The  statute  approved  February  18th,  1893,  entitled 
"An  act  to  require  all  corporations  to  pay  a  fee  or  license  for 
the  Use  of  the  State  before  commencing  business  in  the  State*' 
(Sess.  Acts  1892-3,  p.  690),  does  not  apply  to  or  include  a  foreign 
insurance  company,  which  was  lawfully  engaged  in  doing  busi- 
ness here  on  that  day.  having  fully  complied  with  all  the  con- 
stitutionarand  statutory  provisions  then  in  force  regulating  the 
right  of  foreign  corporations  to  do  business  in  this  State.  To 
make  the  statute  apply  to  such  corporations,  would  extend  its 
provisions  beyond  the  scope  and  purview  of  its  title.  The  State 
V.  Hartford  Fire  Ins.  Co.,  221. 

LIENS. 

1.  Priority  of  lien  by  service  of  process. — When  process  in  an  action 

by  creditors  to  set  aside  as  fraudulent  a  sale  of  a  stock  of  goods 
is  served  prior  to  the  levy  of  defendant's  attachment,  the  at* 
tachment  lien  is  subordinate  to  the  lien  of  the  process  Jeffer- 
son Co.  Sav.  Bank  v.  McDermott,  79. 

2.  Lien  on  personal  property  not  subject  to  levy  and  sale  under  execu- 

tion.-^ A  mere  lien  on  property,  in  favor  of  the  defendant  in 
execution,  is  not  subject  to  levy  and  sale  under  such  execution, 
since  a  lien  is  not  "personal  propertv  of  the  defendant,"  within 
the  meaning  of  tne  statute.  (Cfode,  §  2892).  Kennedy  v. 
Smith,  83. 
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S,  Lien  of  atfachmenta  levied  on  same  property. —"When  two  or  more 
attachments  are  levied  on  same  property,  but  on  different  days, 
the  lien  of  each  dates  from  its  levy,  and  is  subordinate  to  those 
levied  prior  to  it  ;  and  if  all  the  suits  are  reduced  to  judgment 
they  must  be  paid  in  the  order  of  their  respective  levies.  Bam- 
berger, Bloom  &Co.  V.  Vorhees.  Miller  d:  Rupely  292. 

4.  Lien  of  registered  judgments. — In  determining  the  priority  of  the 

lien  of  judgments  dulv  registered  in  the  office  of  the  probate 
judge  (Sess.  Acts  1888-9,  p.  60),  fractions  of  a  day  are  to  be 
computed,  and  the  judgment  first  filed  is  entitled  to  priority 
over  one  filed  on  a  subsequent  hour  of  the  same  day.  German 
Security  Bank  v.  Campbell ^  249. 

5.  Lien  of  a  corporation  on  the  shares  of  the  corporation;  subordinate 

to  prior  pledges. —When  a  cashier  of  a  Trust  and  Savings  Com- 
pany, in  the  negotiation  of  a  loan  and  the  collection  of  the 
proceeds  thereof,  acquires  knowledge  and  notice  of  the  pledge 
of  shares  of  its  capital  stock  by  a  stock -holder,  such  knowledge 
or  notice  is  imputable  to  said  company,  and  it  can  not,  under 
section  1674  of  the  Code,  assert  a  lien  on  the  shares  of  stock  so 
pledged  for  the  security  of  a  debt  to  it,  subsequently  contract- 
ed by  said  stock-holder.  B'gham  Trust  <t-  Sav,  Co.  v.  La,  Nat. 
Bank,  379. 

6.  Breach  of  trust;  participation  therein  does  not  create  a  lien  on  other 

property. — The  lact  that  a  partnership  firm  in  contracting  a  debt 
witn  a  receiver,  who  is  a  member  of  such  firm,  participates  in 
a  breach  of  trust  by  the  receiver,  does  not  fasten  a  lien  on  the 
firm's  property  for  the  payment  of  such  debt.  Goldthwaite  v. 
Ellison,  497. 

7.  LandlortPs  lien  for  rent;  superior  to  subsequent  mortgage.— A  land- 

lord's lien  for  rent  of  a  store-house  attaches  to  property  imme- 
diately upon  its  being  brought  into  the  rented  premises,  and  is 
superior  to  the  lien  of  a  mortgage  subsequently  executed  on 
the  same  property.    Kyle  v.  Swem,  573. 

8.  Lien  of  attachment;  not  affected  by  replevy  bond.— The  levy  of  an 

attachment  upon  personal  property  creates  a  lien  and  places 
the  property  in  the  custody  of  the  law ;  and  the  execution  of  a 
replevy  bond  by  defendant  in  a  detinue  suit,  who  is  in  posses- 
sion as  the  bailee  of  the  sheriff,  under  a  writ  of  attachment 
previously  levied  on  the  property  sued  for,  neither  terminates 
the  lien,  nor  terminates  the  bailment  so  as  to  estop  the  defend- 
ant from  denying  his  possession .     lb.  578. 

LIEN  OF  MECHANICS  AND  MATERIAL  MEN.    See  Mechanic's 
Lien  . 

LIEN  OF  VENDOR.    See  Vendor  and  Porchaseb. 

LIMITATIONS,  STATUTE  OF. 
1.  Possession- of  land  under  parol  gift;  when  adverse. — The  possession 
of  land  by  a  donee,  under  a  mere  parol  gift,  accompanied  with 
a  claim  of  right,  is  an  adverse  holding  as  against  the  donor,  and 
if  continued  without  interruption  for  ten  years,  is  protected  by 
the  statute  of  limitations,  and  matures  into  a  good  title.  Lee 
V.  Thompson y  96 
?.  Statute  of  limitations. — A  reservation  by  the  State  of  an  ulterior 
equitable  interest  in  the  proceeds  of  lands  sold  by  the  State 
does  not  prevent  the  statute  of  limitations  from  running 
against  the  State's  grantees  from  the  date  of  the  conveyance, 
in  favor  of  persons  m  possession  of  such  lands  at  the  time  of 
the  graDt.    Ala,  State  Land  Co.  t\  Kyle,  474, 
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3.  Adverse  pesaession  must  he  continuous. — Evidence  that  one  claim- 

ing title  to  land  leased  it  for  one  or  two  years  to  another  who 
cut  and  hauled  a  quantity  of  wood  from  it,  and  that  thereafter 
there  was  no  other  occupancy  for  five  years,  when  it  was  again 
leased  to  another  tenant,  who  occupied  it  for  five  yesrs,  4oeB 
not  show  that  continuous  possession  for  ten  years  necessary  to 
give  title  under  the  statute  of  limitations.    Ih.  474. 

4.  Action  by  administrator  of  deceased  ernployee  must  be  brought  with- 

in one  year  after  cause  of  action  accrues. — An  action  against  a 
railroad  company  by  the  administrator  of  a  deceased  employee, 
to  recover  damages  for  the  alleged  negligent  killing  of  his  in- 
testate, must  be  commenced  within  one  year  after  the  cause  of 
action  accrued,  as  provided  by  subdiv.  6,  section  2619  of  the 
Code  of  1888;  and  is  not  governed  by  section  2589.  O'AVtY, 
Admr.  v.  M.  dc  C.  R.  R.  Co.,  524. 

MANDAMUS. 

1.  When  appeal  lies t  or  mandamus. — When   a  suit  is  properly  dis- 

missed at  the  instance  of  the  plaintiff  on  the  record,  the  rem- 
edy of  a  person  injured  thereby  is  by  writ  of  mandamus^  tiud  an 
appeal  does  not  lie.    Jennings  v.  Pearce,  303' 

2.  Demurrers  to  a  petition  for  re-hearing  and  rulings  on  the  pleadings 

and  evidence  can  not  be  considered  on  application  for  mandamus . 
On  an  application  for  mandamus^  to  snow  cause  why  a  superse- 
deas granted  by  a  judge  of  the  Circuit  Court  should  not  be  va- 
cated, and  the  petition  for  re-hearing  dismissed,  this  court  can 
not  consider  the  rulings  on  demurrer  to  the  petition,  and  on 
the  pleas  and  evidence  in  the  case.  Ex  parte  Farquhar  d'  Son, 
375. 

MECHANIC'S  LIEN. 

1.  Statutory  lien  of  contractor  as  material-man;  unused  materials. — The 

statutory  lien  given  to  contractors  and  material-men,  for  work 
done  and  materials  furnished  in  the  erection  of  a  house  or 
other  impi-ovements  on  land  (Sess.  Acts  1890-91,  p.  578),  does 
not  extend  to  the  unused  materials  left  on  the  premises  after  the 
completion  of  the  building  or  improvement.    Lee  v.  King,  246. 

2.  Statutory   lien  of  mechanics  and  material-men;  v^hat  lavs  are  of 

force.-^The  statute  approved  February  12th,  1891,  entitled  **  .\n 
act  to  provide  liens  for  mechanics  and  material-men.  and  to  re- 
peal sections  3018,  3022,  3025,  3026,  3028,  3041  of  the  Code,  and 
section  3027,  as  amended  by  the  acts  of  1888-89,'*  (Sess.  Acts 
1890-91.  \  p.  578-80),  though  capable  of  execution  as  a  complete 
system  in  itself,  is  to  be  construed  in  connection  with  the  un- 
repealed sections  of  the  former  law,  making  the  law  now  of  force 
to  consist  of  the  express  provisions  of  the  new  statute  and  the 
unrepealed  sections  of  the  old  law  as  amended  or  changed  by 
the  new  Colby  v.  St  James  (Colored)  M  E,  Church,  259 
B^gham  Bldg  d'  Loan  Asso.  v.  May  d  Thomas  Hardware  Co.,  275. 

3.  Jurisdiction  of  equity  to  enforce  statutory  lien. — Since  the  passaf^e 

of  the  act  approved  Feb.  12th,  1891,  as  before  (Code,  §  3048),  the 
statutory  lien  of  a  mechanic  or  material-man  may  be  enforced 
by  bill  in  equity,  when  the  amount  claimed  is  $100  or  more, 
without  alleging  or  proving  any  special  ground  of  equitable 
jurisdiction.     Colby  v.  St.  James  (Colored)  If.  E.  Chuch,  259. 

4.  Same. — The   jurisdiction    of  equity    to   enforce    the  statutory 

lien  of  mechanics  and  material-men  (Code  3048),  is  not 
taken  away  by  the  later  statute  approved  February  12th, 
1891 ;  and  a  material-man  who  has  obtained  a  judgment  at  law 
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on  his  claim,  and  become  the  purchaser  of  the  property  at  a 
sale  under  it,  may  come  into  equity  against  a  prior  mortgagee  of 
the  property,  who  has  also  become  the  purchaser  at  a  sale  un- 
der his  mortgage,  to  have  the  priorities  of  their  respective  liens 
adjusted,  and  the  property  sold  for  their  satisfaction.  B^gham 
BHdg  &  Loan  Aaso.  v.  May  <fc  Thomas  Hardware  Co.,  275. 
5.  Notice  before  filing  claim  of  lien;  constitutional  provisions  <m  to  laws 
impairing  remedy  for  enforcement  uf  contracts. — The  provision 
contained  in  the  act  approved  February  12,  1891,  requiring  ten 
days  notice  to  be  given  by  a  person  claiming  a  mechanic's  or 
material-man's  lien  before  filing  his  claim  of  lien  (Bess.  Acts 
1890-01,  p.  578,  i  5),  applies  to  liens  claimed  under  contract 
made  prior  to  the  passage  of  the  statute,  the  work  not  having 
been  commenced  in  this  case  until  after  its  passage ;  and  this 
application  of  the  statute  does  not  make  it  offend  the  constitu- 
tional provision  prohibiting  laws  impairing  the  obligation  of 
contracts  or  the  remedy  for  their  enforcement  Osborn  v.  John- 
son Wall  Paper  Co.,  309. 

MORTGAGES. 

1.  Estoppel. — When  the  respondent  to  a  bill  to  set  aside  a  sale  under 

a  mortgage  claims  title  to  and  through  a  purchaser  at  the  mort- 
gage sale,  the  mortgage  having  been  executed  by  the  grantor  of 
the  complainant,  he  is  estopped  from  denying  that  the  mort- 
gagor had  title  to  the  land,  he  being  the  common  source  of  title 
to  both  parties.     Sullivan  v.  McLaughlin,  60. 

2.  When  a  sale  under  mortgage  premature. — The  recitals  in  a  mortgage 

that  it  was  given  to  secure  an  indebtedness  evidenced  by    two 

Promissory  notes, . .  payable  as  described  in  a  conveyance  of  the 
ate"  of  the  execution  of  the  mortgage,  and  that  it  was  given 
to  secure  **the  true  and  prompt  payment  of  the  same'  by  a 
certain  day  mentioned  in  the  mortgage,  in  the  absence  of  the 
conveyance  referred  to  and  of  facts  showing  that  one  of  the 
notes  fell  due  prior  to  the  date  named  in  the  mortgage,  will  be 
construed  to  mean  that  if  the  mortgage  debt,  or  any  part 
thereof,  remained  unpaid  after  the  day  named  in  the  mortgage, 
the  mortgagee  would  have  the  right  to  sell  under  the  power ; 
and  a  sale  prior  to  that  date  is  premature.     lb.  60. 

3.  Recorded  mortgage  of  personal  property  not  void  because  mortgagor 

i»  left  in  possession. — A  recorded  mortgage  of  personal  property 
is  not  void  as  against  non-secured  creditors  by  reason  of  the 
mortgagor  being  left  in  possession ;  the  recording  being  re- 
garded ^s  a  substitute  for  the  change  of  possession.  Howell  v. 
Carden,  100. 

4.  Mortgage  of  personal  property;  when  pronounced  void  by  the  court, 

A  court  can  not  pronounce,  as  a  legal  conclusion,  that  a  mort- 
gage of  personal  property  is  fraudulent  and  void  as  to  existing 
creditors,  unless  it  is  shown  upon  its  facp,  that  it  was  made  in 
trust  for  the  use  of  the  mortgagor,  or  with  the  intent  to  hinder, 
delay  or  defraud  his  creditors.    Tb.  100. 

5.  A  recorded  mortgage  of  personal  property  is  not  void  because  the 

mortgagor  is  left  in  possession . — A  recorded  mortgage,  conveying 
both  realty  and  personal  property  is  not  invalidated  as  to  the 
personalty  by  reason  of  the  fact  that  the  mortgagor  is  left  in 
possession  of  such  personal  property  until  default ;  the  record- 
ing of  a  mortgage,  as  directed  by  the  statute,  is  regarded  as  a 
substitute  for  a  change  of  possession.  Cooper  et  at,  v.  Bemey 
National  Bank,  119. 
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6.  Appointment  of  receiver,  notwithstanding  sale  of  property  under  at- 

tachment. — The  fact  that  non- secured  creditors  of  a  mortgagor 
have  attached  and  sold  the  personal  property  mortgaged,  does 
not  defeat  the  paramount  lien  of  the  mortgage,  so  as  to  prevenc 
the  appointment  of  a  receiver,  on  the  application  of  the  mort- 
gagee, to  take  charge  of  the  property ;  and  this  notwithstanding 
its  sale  under  the  attachment.  lb.  119. 

7.  A   creditor   cannot  claim  under  a  mortgage  which  he    attacks  as 

fraudulent. —Al  creditor,  who  has  attacked  the  validity  of  a  mort- 
gage as  having  been  made  to  defraud  the  mortgagor's  creditors, 
can  not  insist  that  the  mortgage  so  attacked,  together  with  an- 
other previously  executed,  should  be  construed  together  as  a 
general  assignment  for  the  benefit  of  all  the  mortgagor's  credi- 
tors ;  one  cannot  claim  both  under  and  against  a  mortgage. 
Ih.  110. 

8.  Mortgage  given  to  secure  a  bona  fide  debt  not  void. — Although  the 

effect  of  a  mortgage  is  to  hinder,  delay  or  defraud  the  mortga- 
gor's creditors,  and  it  was  given  for  that  purpose,  yet.  if  thn 
mortgagee  did  not  participate  in  such  intent,  but  accepted  the 
mortgage  for  the  sole  purpose  of  securing  a  bona  fide  debt  of  the 
amount  named  in  the  instrument,  the  mortgage  is  not  invalid 
because  of  such  effect,  or  b-'cause  of  the  fraudulent  intent  of 
the  grantor.    lb.  119. 

9.  Mortgage  on  personal  property  to  be  recorded  in  the  county  where  prop- 

erty is  located. — A  mortgage  on  personal  property  situated  m 
this  State,  but  executed  by  a  non-resident,  should  be  recorded 
in  the  county  in  which  the  property  is  situated.  (Code,  §  1806.) 
lb.  119. 

10.  Sufficient  description  of  personal  property  in  a  mortgage. — A  mort- 

gage on  real  estate  and  certain  designated  personal  proper- 
ty, '*and  other  implements."  constituting  a  mining  out-fit, 
"now  at  the  mine  known  as  the  P.  Mine,"  contains  a  sufficient 
description  of  the  personalty  so  conveyed,  as  to  render  it  capa-- 
ble  of  ascertainment,  though  such  description  does  not  of  itself 
identify  all  of  the  personalty.    lb.  119. 

11.  Husband  and  wife  as  parties. — When  the  legal  title  to  the  home- 

stead is  in  the  husband,  the  wife  can  not  properly  be  joined 
with  him  in  a  bill  which  seeks  the  cancellation  of  a  mortgage 
of  the  land  on  the  ground  that  it  was  not  acknowledged  by  her 
on  separate  examination  as  by  law  required.  Orider  v.  Amer. 
Freehold  Land  M<irtgage  Co.,  281. 

12.  Mortgage  of  homestead;  acknoioledgment  by  wife;  conclusiveness  of 

officer* s  certificate. —When  a  mortgage,  or  other  alienation  of  the 
homestead,  is  signed  by  husbandand  wife,  and  a  certificate  of 
acknowledgment,  in  due  form,  is  appended  by  an  officer  author- 
ized to  take  it,  the  certificate  is  conclusive  as  to  the  facts  stated, 
unless  impeached  by  proof  of  fraud  or  duress,  in  which  the 
grantee  participated,  or  of  which  he  had  knowledge  or  notice 
before  he  parted  with  the  consideration ;  but,  if  there  was  in 
fact  no  appearance  before  the  officer,  or  no  acknowledgment 
whatever  Defore  him,  that  fact  may  be  shown  in  avoidance  of 
the  Certificate,  and  it  renders  the  instrument  void,  even  if  the 
grantee  is  a  purchaser  for  value  without  notice.  lb.  281; 
Giddens  v.  Boiling,  319. 

13.  Offer  to  do  equity  .  —  When  a  mortgage  is  given  for  money  bor- 

rowed, and  the  mortgagor  afterwards  seeks  to  cancel  it  as  a 
cloud  on  his  title,  on  account  of  defects  in  its  execution  or  ac- 
knowledgment, he  must  offer  in  his  bill  to  do  equity  by  refund- 
ing the  money,  with  lawful  interest.    lb.  281 ;  lb.  319. 
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14.  Stipulation  in  mortgage  for  payment  of  attorney^ a  fees;  sufficient  over- 
ment  of  necesi*ity  for  foreclosure  in  equity.— When  a  bill »  filed  for 
the  foreclosure  of  a  mortgage,  alleges  that  said  mortgage  con- 
tains no  provision  authorizing  the  mortgagee  to  purchase  the 
mortgaged  property  if  sold  under  the  power  of  sale,  and  that  by 
reason  of  the  defenses  of  usury  and  the  denial  of  the  validity 
of  the  mortgage  by  the  mortgagor,  no  third  person  would  pur- 
chase at  a  sale  under  the  power,  a. necessity  to  resort  to  fore- 
closure proceedings  is  sufficiently  shown ;  and  attorney's  fees 
should  be  allowed  under  a  stipulation  in  said  mortgage  tliat  the 
mortgagor  would  pay  such  fees  "if  it  shall  become  necessary  to 
employ  an  atti>rnev  to  foreclose  thismortgage/'iTcCa/Zr.  Amer. 
Freehold  Ld.  Mortg,  Co.,  427. 

16.  Mortgage  by  insolvent  partnership  \vart  of  its  general  assignment.^  A 
partnership  that  has.  borrowed  trust  funds  from  one  of  its 
members,  who  was  the  receiver  in  a  chancery  cause,  without 
giving  a  mortgage  on  real  estate  as  required  by  order  of  court, 
can  not,  on  the  day  of  making  a  general  assignment  for  the  ben- 
efit of  its  creditors,  prefer  the  said  receiver,  by  giving  to  him  a 
mortgage  on  a  part  of  the  firm's  property,  although  in  pui*su- 
ance  of  an  agreement  to  give  such  mortgage,  alleged  to  have 
been  entered  in  to  when  the  loan  was  made;  and  a  mortgage 
given  under  such  circumstances  will  be  construed  to  be  part  of 
the  general  assignment.     Goldthwaite  v.  Ellison,  497. 

16.  Equity  jurisdiction;  injunction  of  sale  under  the  power  contained  in 

a  mortgage.— A  court  of  equity  will  enjoin  a  sale  under  the 
power  in  a  mortgage,  when  the  mortgagee  is  proceeding  in  an 
improper  or  oppressive  manner,  or  is  perverting  the.power  from 
its  legitimate  purpose;  as  where,  having  refused  repeated 
tenders,  he  files  a  bill  to  foreclose,  dismisses  it  without-preju- 
dice when  the  cause  was  ready  for  hearing,  and  advertises  the 
land  for  sale  under  the  power  in  the  mortgage,  with  the  avowed 
purpose  of  compelling  the  payment  of  another  claim,  which  is 
disputed.    McCalley  v.  Otey,  584. 

17.  Bill  to  foreclose  mortgage;  irhen  defendant  not  estopped  by  former 

litigation. — A  defendant  in  foreclosuie  suit,  asserting  a  title 
paramount  under  a  mortgage,  executed  prior  to  the  mortgage 
sought  to  be  foreclosed,  is  not  estopped,  by  a  decree  rendered  in 
a  former  suit,  to  which  he  was  a  party,  not  involving  the  va- 
lidity of  his  mortgage  or  the  property  therein  conveyed,  in 
which  it  was  decreed  that  the  mortgage  sought  to  be  foreclosed 
was  a  valid  security  in  the  hands  of  the  complainant.  Boiling 
&  Son  V,  Pace,  607. 

18.  Same ;  not  affected  by  right  to  file  cross  bill.— The  fact  that  the  de- 

fendant in  a  suit  to  foreclose  a  mortgage  was  a  defendant  in 
the  former  suit  and  could  have  propounded  his  interest  as 
claimed  under  a  prior  mortgage  only  by  across  bill  filed  in  such 
former  suit,  praying  the  foreclosure  of  said  mortgage,  does  not 
prevent  such  defendant  from  asserting  his  claim  under  said 
mortgage  as  a  defense  in  the  subsequent  suit.  lb.  607. 

10.  Parties  to  foreclosure  suit;  when  bill  should  be  dismissed. — In  a  suit  to 
foreclose  a  mortgage  only  those  claiming  title  subordinate  to 
the  mortgage  should  be  made  parties,  and  if  the  answer  of  a 
defendant  discloses  that  he  relies  on  a  paramount  title,  the  bill 
should  be  dismissed  as  to  him,  unless  the  complainant  is  pre- 
pared to  prove  that  such  title  was,  in  fact,  acquired  subsequent 
to  the  mortgage.    lb,  607. 

20.  Same;  effect  of  decree  on  appeal ;  complainant  estopped. — When  in  a 
foreclosure  suit  the  prayer  of  the  bill  is  that  all  claims  under 
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the  mortgage  be  foreclosed,  and  it  is  alleged  that  one  of  the 
defendants  asserts  an  interest  in  the-  lands  subordinate  to  the 
mortgage,  and  this  defendant  sets  up  in  his  answer  a  claim  and 
title  paramount  to  that  of  the  complainant,  and  the  same  is 
litigated  without  objection,  and  decided  in  favor  of  said  de- 
fendant, the  complainant  can  not,  on  appeal,  attack  this  decree, 
on  the  ground  that  the  question  could  not  properly  be  litigated 
in  a  foreclosure  suit.  Both  parties  having  appeared,  and  having 
actually  litigated  the  issue  is  such  suit,  are  bound  by  the  decree 
therein.  lb.  607. 
21.  Lender  of  money  not  chargeable  withfaxits  known  to  the  agents  of  the 
borrower. — One  who  lends  money  upon  a  mortgage  on  lands, 
regularly  executed,  is  not  chargeable  with  the  knowledge  of 
brokers,  who  negotiated  the  loans  as  the  agents  of  the  Dor- 
rower.  that  the  mortgagor's  title  to  the  said  lands  was  acquired 
through  a  voluntary  conveyance  from  his  daughter,  a  married 
woman  ;  the  brokers  not  being  the  agents  of  the  lender,  and  the 
lender  having  no  knowledge  or  notice  of  the  attempted  eva- 
sion of  the  law.    Allen  v.  McCullough,  912, 

MORTGAGEE  AND  MORTGAGOR. 

1.  Equitable  estate  purchased  by  mortgagee  with  notice  does  not  give 

priority  over  vendor* s  lien  —The  fact  that  the  mortgagees,  whose 
title  was  itself  suboi-dinate  to  the  vendor's  lien,  because  of  their 
knowledge  of  its  existence,  acquired  the  equitable  estate  of  the 
purchasers  at  an  execution  sale,  can  not  give  them  priority 
over  the  vendor's  lien.     Overall  v.  Taylor,  12. 

2.  Notice  of  vendor's  lien  to  mortgagee;  when  superior  to  mortgage. 

Where  a  mortgage  is  executed  to  a  firm,  knowledge  by  one  of 
them  that  the  mortgagor  had  failed  to  pay  at  least  part  of  the 
purchase  price  is  sufficient  to  put  the  mortgagees  on  inquiry ; 
and  where  such  inquiry,  prosecuted  with  diligence,  would  have 
led  to  the  discovery  that  no  part  of  the  purchase-money  had 
been  paid,  and  that  the  mortgagor's  vendor  had  retained  a  lien 
on  the  land  for  the  full  amount  of  the  agreed  price,  the  vendor's 
lien  is  superior  to  the  mortgage.    76.  12. 

3.  Same;  xvhen  mortgagee's  duty  to  inquire  of  vendor, — An  inquiry  by 

the  mortgagees  from  the  mortgagor  and  a  denial  by  him  of  the 
existence  of  any  Hen  on  the  land  is  not  sufficient  to  entitle  the 
mortgagees  to  protection  as  dona ^c{«  purchasers,  since  it  was 
their  duty  to  inquire  directly  from  the  vendor;  the  mortgagor 
being  interested  adversely  to  the  vendor's  lien.    lb.  12. 

4.  Purchaser  at  execution  sale  subsequent  to  execution  of  mortgage  clc- 

quires  only  an  equity,  which  is  subordinate  to  vendor* s  lien.-^A  pur- 
chaser at  an  execution  sale  made  subsequent  to  execution  of  a 
mortgage  by  the  judgment  debtor,  acquires  only  the  equity  of 
redemption  left  in  the  mortgagor,  and.  having  no  legal  title,  and 
his  equity  being  subsequent  in  point  of  time  to  that  of  the 
mortgagor's  venaor.  he  is  not  entitled  to  protection  against  the 
vendor's  lien  as  a  bona  fide  purchaser,  though  he  had  no  knowl- 
edge or  notice  whatever  of  its  existence.    lb.  1?. 

5.  Offer  to  do  equity.— ^Vht^n  a  mortgage  is  given  for  money  borrowed, 

and  the  mortgagor  afterwards  seeks  to  cancel  it  as  a  cloud  on 
his  title,  on  account  of  defects  in  its  execution  or  acknowledg- 
ment, he  must  oflfer  in  his  bill  to  do  equity  by  refunding  the 
money,  with  lawful  interest.  Grider  v.  Amer,  Freehold  Land 
Mortgage  Co,  281 ;  Giddens  v.  Boiling,  319. 
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1,  Motion  docket;  no  part  of  a  record. — A  motion  docket  k  no  fmrt  of 
a  record  proper  of  the  Circuit  CourLand  firoceedings  shown  by 
it  can  onJy  become  so  by  being  enrolled  as  matter  of  record,  or 
by  bill  of  exceptions.  Lienkauff  <1*  Strausa  r.  Tuakaloosa  Sale 
d-Adv.  Co,  619. 

MUNICIPAL  CORPORATIONS.    See  Corporations.  Sub-Title. 

NEGLIGENCE. 

1.  Damages  for  mental  anguish  caused  by  negligent  failure  to  transmit 

telegram. — Plaintiff  having  sent  a  telegraphic  message  to  his 
brother's  wife  in  a  distant  town,  inquiring  abou  the  condition 
of  his  mother,  who  was  very  ill.  and  asking  for  an  immediate 
answer,  and  his  brother  replying  to  the  message ;  he  may  re- 
cover damages  for  his  mental  anguish  and  distress  on  account 
of  negligent  delay  in  the  transmission  of  the  reply  message, 
which  prevented  his  arrival  at  his  mother's  bedside  until  sev- 
eral hours  after  her  death.  West  Un.  Tel.  Co.  v.  Cunningham^ 
814. 

2.  Evidence;   irrelevant  testimony. — In    an   action    by    a  brakeman 

against  a  railroad  company  to  recover  damages  for  personal  in- 
juries, alleged  to  have  been  caused  by  the  negligence  of  the  en- 
gineer, in  backing  his  train  with  too  much  force,  while  the 
plaintiff  was  uncoupling  cars  in  the  discharge  of  his  duties, 
testimony  that  there  were  no  brakeman  on  the  train  at  the  time 
of  the  accident,  and  that  if  there  had  been  other  brakemen  on 
the  train,  and  they  had  applied  the  brakes,  the  accident  could 
have  been  averted,  is  irrelevant,  and  its  admission  is  error. 
Ala.  Gr.  So.  R.  R.  Co.  v.  Richie y  346. 

3.  Duty  of  engineer  after  discovering  perilous  position  of  plaintiff  .—In 

an  action  by  a  brakeman  against  a  railroad  company  for  per- 
sonal injuries,  alleged  to  have  been  caused  by  the  negligence 
of  the  engineer,  if  the  evidence  shows  that  both  plaintiff  and 
engineer  were  guilty  of  negligence,  proximately  contributing 
to  the  accident,  there  siiouTd  oe  a  verdict  fur  the  defendant, 
unless  it  is  further  shown  ihat  the  engineer  knew,  or  had 
reason  to  believe,  that  the  plaintiff  was  exposed  to  the  peril 
from  which  the  injury  resulted,  and  that  he  failed,  afer  he  had 
such  knowledge  or  reason  to  believe  such  fact,  to  exercise  that 
care  and  diligence  which  a  man  of  ordinary  prudence  would 
have  exercised  under  like  circumstances  to  have  prevented 
the  accident,  notwithstanding  plaintiff's  own  want  of  care. 
Ih.  346. 

4.  Averment  of  negligence  in  the  complaint  —In  an  action  by  a  con- 

ductor against  a  dummy  railroad  company,  fur  personal  inju- 
ries, caused  by  a  train  running  into  an  open  switch,  and  throw- 
ing him  from  one  of  the  cars,  a  count  of  the  complaint,  which 
alleges  that  the  injuries  were  inflicted  because  *'the  switch  from 
the  main  line  into  the  siding  on  to  which  said  train  ran  was 
negligently  allowed  to  be  and  remaiti  without  a  lock  or  other 
sufficient  means  of  fastening  the  same,"  states  a  good  cause  of 
action.    B^gham  Railway  &  Electric  Co.  v.  Allen,  369. 

6.  Same. — But  the  averment  in  one  of  the  counts  of  said  complaint, 
that  the  switch  "was  negligently  allowed  to  remain  open." 
without  other  allegations  of  negligence,  is  insufficient.    lb.  869. 

6.  Defect  in  road-way;  not  having  proper  lock  or  fastening  upon  switch. 
Whether- a  lock  or  proper  fastening  is  such  a  component  part 
of  the  switch  as  that  the  failure  to  provide  it  renders  a  railroad 


Digitized  by  VjOOQiC 


732  INDEX. 

NEGLIGENCE-  Continued. 

company  liable  for  injuries  resulting  therefrom,  is  determined 
by  utility  and  the  usage  and  custom  of  well  regulated  roads. 
/6.  359. 

7.  Same;  knowledge  of  conductor.— Where    in,  an  action  against  a 

railroad  company  by  a  conductor  for  injuries,  alleged  to  have 
been  caused  by  reason  of  defects  in  the  condition  of  the  ways, 
works  or  machinery  of  said  road,  it  is  shown  that  the  plaintiff 
had  known  of  the  defect  complained  of  for  a  year  prior  to  the 
injury,  and  remained  in  the  employment  during  that  time,  he 
will  be  held  to  have  assumed  the  risk,  and  to  be  guilty  of  such 
contributory  negligence  as  precludes  a  recovery.    lb  36''. 

8.  Volenti  non  fit  injuria — The  doctrine  of  volenti  nan  fit  injuria  is 

not  changed  by  the  provisions  of  section  2590  of  the  Code  of 
1886 ;  and  an  employee,  with  knowledge  of  a  defect  in  the  ways, 
works  or  machinery,  who  continues  m  the  service  of  his  em- 
ployer after  the  lapse  of  a  reasonable  time  for  its  remedy,  as- 
sumes the  risk  incident  to  such  defect,  and  can  not  recover  for 
injuries  which  he  receives  in  consequence  thereof.— (AT.  &B.  i?. 
R.  Co.  V.  Holborn,  84  Ala.  133;  H.  A.  <fr  B,  R.  R.  Co.  v,  WalUrs, 
91  Ala.  435,  overruled.)    Ih.  369. 

9.  Common  carriers  ;  linhility  for  all  damage  referrihU  to  negligent  de- 

lay in  transportation.— A  common  carrier,  guilty  of  negligent 
delay  in  the  transportation  of  live  stock,  is  liable  for  all  dam- 
ages resulting  from  the  effect  of  such  delay  upon  the  physical 
condition  of  the  stock,  or  from  their  viciousness  aroused  by  the 
unnecessary  confinement  incident  thereto.  R.  <fc  D.  R.  R,  Co.  v. 
Trousdale  &  Sons.  389. 

10.  Charge  to  the  jury;  nominal  damages. — In  an   action  for  damages 

caused  by  negligent  delay  in  transporting  freight,  a  charge  to 
the  jury  that  seeks  to  limit  the  plaintiff's  recovery  to  nominal 
damages,  on  the  theory  that  by  ordinary  prudence  the  injury 
complained  of  could  have  been  repaired,  is  affirmatively  bad,  if, 
for  aught  that  is  hypothesized  in  said  charge,  the  plaintiff  misht 
have  been  put  to  great  trouble  and  expense  in  repairing  the  in- 
jury to  his  property  caused  by  defendant's  negligence.    lb,  SB59. 

11.  Gross  carelessness,  wantonness  or  recklessness. — In  an  action  against 

a  railroad  company  for  damages,  on  account  of  personal  inju- 
ries, where  it  is  shown  that  the  accident  was  within  the  corpor- 
ate limits  of  a  town  or  city,  but  not  at  a  public  crossing,  or  un- 
der such  conditions  as  that  defendant  was  chargeable  with 
notice,  in  the  absence  of  proof  of  actual  notice  that  there  were 
persons  on  the  track  at  the  place  where  the  accident  occurred, 
or  a  knowledge  that  injury  would  result  as  the  probable  conse- 
quences of  any  mere  neglect  of  duty,  po  recovery  can  be  had 
under  a  count,  which  alleges  that  the  injuries  were  caused  bj 
the  **gross  carelessness,  wantonness  or  recklessness"  of  the  de- 
fendant.   Stringer  v.  Ala.  Min.  R.  R.  Co.,  397. 

12.  **  GrossJ*  ** reckless  "  as  applied  to  negligence. — The  words  "gross" 

and  "  reckless,"  when  applied  to  negligence,  per  se  have  no  legal 
signification  that  imposes  other  than  simple  negligence  and  a 
want  of  due  care.    76. 397. 

13.  Negligence;  two  grades. — There  are,  in  our  jurisprudence,  but  two 

recognized  grades  of  negligence:  (1.)  Simple  negligence,  or 
want  of  that  care  which  a  reasonably  prudent  man  would  ex- 
ercise under  like  circumstances.  (2.)  Willful  or  wanton  negli- 
gence, wh  ch  means  such  a  reckless  or  wanton  disregard  of 
probable  consequences,  known  to  the  person  guilty  of  the 
wrong,  or  under  such  circumstances  as  will  impute  a  knowledge 
to  the  wrong-doer,  or  such  a  negligent  omission  of  preventive 
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effort,  after  knowledge  of  danger,  as  to  be  the  equivalent  of 
willful  and  intentional  injury    lb.  397. 

14.  Evidence  as  to  simple  negligence. — Where  the  evidence  is  in  conflict 

as  to  whether  the  defendant  is  guilty  of  simple  negligence,  it  is 
a  que-ttion  for  the  Jury  to  determine  whether  the  defendant  is 
guilty  of  negligence,  and  then  whether  the  plaintiff  is  guilty  of 
negligence  which  proximately  contributed  to  his  injury. 
lb.  897. 

15.  Plea  of  contributory  negligence  may  be  waived, — In  an  action  to  re- 

cover for  personal  injuries,  where  the  transcript  shows  that 
only  the  plea  of  the  general  issue  was  filed,  but  evidence  of 
contributory  negligence  was  introduced,  without  objection,  it 
will  be  presumed  that  the  filing  of  a  special  plea  of  contributory 
negligence  was  waived  by  the  plaintiff;  and  the  appellate  court 
will  review  the  proceedings  of  the  trial  court  as  if  such  defense 
had  been  specially  pleaded  Andrews  v,  B*gham  Min.R.  B.  Co., 
438 

16.  Evidence  of  custom  and  practice ;  v-hen  inadmissible. — Custom  and 

practice  can  not  justify  the  doing  of  an  act  which  is  negligent 
per  se;  and  the  evidence  of  such  a  custom  and  practice  is  inad- 
missible,   lb.  438. 

17.  Contributory  negligence  in   uncoupling   cars;  violation    of   known 

rule.—K  brakeman  on  a  railroad,  who,  in  violation  of  a  known 
rule  of  the  company,  and  without  excuse,  attempts  to  uncouple 
cars  while  in  motion,  and  injury  results  therefrom,  is  guilty  of 
contributory  negligence;  and  when  the  evidence  shows  that 
had  he  observed  the  rules  of  the  company  the  negligence 
charged  against  his  co-employees  would  not  have  caused  the 
injury  complained  of,  the  general  affirmative  charge  should  be 
given  for  the  defendant.    R.  &D.  R  R.  Co.  v.  Thomason,  471. 

18.  Judqment  against  one  of  two  defendants,  when  sued  for  the  same  tort. 

Where,  in  an  action  for  injuries  against  two  railroad  companies, 
the  complaint  alleges  the  joint  and  several  liability  of  the  de- 
fendants for  the  result  of  their  separate  and  distinct,  but  con- 
curring and  co-acting  negligence,  and  the  sufficiency  of  the 
complaint  is  not  tested  by  demurrer,  but  both  the  defendants 
plead  the  general  issue,  judgment  may  be  properly  rcTidered 
against  one  of  the  defendants  and  in  favor  of  the  other.  R.  <Sc 
D.  R.  R.  Co.  V.  Greenwood.mi. 

19.  Punitive  damages. — In  an  action  against  two  railroad  companies 

for  injuries  caused  by  a  collision,  at  a  point  where  the  two 
roads  intersect,  when  there  is  evidence  tending  to  show  that 
the  speed  of  one  of  the  trains  at  the  time  of  the  accident  was 
30  or  40  miles  per  hour,  that  such  train  was  not  brought  to  a 
full  stop  near  the  crossing,  as  required  by  statute,  never  slack- 
ened its  speed  when  itapprocched  such  crossing,  and  that  the 
engines  of  both  trains  were  in  plain  view  when  the  rapidly  mov- 
ing engine  was  150  feet  away  from  the  crossing,  it  is  open  to  the 
jurv  to  conclude  that  there  was  wantonness,  wilfullness  and 
reckless  indifference  to  probable  consequences  on  the  part  of 
the  engineer  on  such  engine,  and  the  question  of  punitive  dam- 
ages is  properly  submitted  to  the  jury.    lb  501. 

20.  Same;  actual  knoxrledge  of  danger  not  vecessary  to  rrcover  such 

damages. — If  an  engineer,  who  knows  the  location  of  the  cross- 
ing of  his  road  by  another  road,  and  that  the  physical  conform- 
ation of  the  locality  prevents  his  seeing  trains  on  the  other 
road,  until^too  close  to  prevent  a  collision,  unless  he  has  com- 
plied with  the  statute  requiring  all  trains  to  stop  within   100 
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feet  of  the  crossing,  and  he  neglects  to  stop  as  required  by 
statute,  run<3  his  train  upon  the  crossing  without  even  slackening 
its  speed  of  thirty  or  forty  miles  per  hour,  and  a  collision 
ensues,  he  is  guilty  of  such  wanton  and  reckless  conduct  as  im- 
poses upon  the  railroad  the  liability  for  punitive  damages,  not- 
withstanding he  may  have  had  no  actual  knowledge  of  the 
approach  of  the  train  on  the  other  road.    lb.  501. 

21.  Care  and  diligence  required  by  railroads  for  passengers: — The  law 

requires  of  all  railroad  companies,  and  their  employees,  en- 
gaged in  the  carriage  of  passengers,  the  highest  degree  of  care, 
diligence  and  skill  known  to  careful,  diligent  and  skillful  per- 
sons engaged  in  such  business.    lb.  501. 

22.  Duty  of  traivmen  stopping  at  croMtngra.— Trainmen,  after  stopping 

for  a  crossing,  in  obedience  to  the  statute,  must,  before  pro- 
ceeding, make  every  effort,  that  the  highest  degree  of  care, 
skill  and  diligence  requires,  to  be  sure  the  way  is  clear  and  will 
remain  so  long  enough  for  the  passage  of  their  train  over  the 
'  intersecting  road ;  and  this  duty  is  not  performed,  when,  before 
proceeding,  the  engineer  is  only  "reasonably  sure  the  way  is 
cl»-ar.''  or  has  simply  **endeavored,  in  good  faith,  to  ascertain 
whether  or  not  the  way  is  clear."    lb.  501. 

23.  Trainmen^ s  right  to  assume  a  compliance  with  the  statute  by  the  em- 

ployees of  an  intersecting  road. — A  charge  that  trainman  on  one 
road,  who  have  complied  with  the  statute  in  approaching  a 
crossing,  may  assume  that  trainmen  on  the  intersecting  road 
will  also  comply  therewith,  Is  not  objectionable,  as  ignoring  a 
duty  which  might  have  arisen  after  the  train  that  complied 
with  the  statute  had  started,  when  given  in  connection  with 
the  further  instruction,  that  the  train  that  stopped  had  not  the 
right  to  proceed  over  the  crossing  if  the  circumstances  indi- 
cated that  the  other  train  would  not  stop.    lb.  501. 

24.  Charge  invasive  of  jury*  s  province  erroneous. — In  an  action  against 

two  intersecting  railroads  for  injuries  resulting  from  a  collision 
of  trains  at  their  crossing,  the  alleged  negligence  being  con- 
troverted by  each,  a  charge  asked  by  one  of  tne  defendants  that 
assumes  the  negligence  of  the  other,  and  submits  to  the  jury 
only  whether  such  negligence  was  the  proximate  cause  of  the 
injury,  is  erroneous,  as  invading  the  province  of  the  jury. 
lb.  501. 

25.  Plea  of  the  general  issue ;  admissions  thereunder  by  a  corporation 

formed  by  consolidation. — In  an  action  for  personal  injuries 
against  a  corporation,  on  the  theory  that  it  assumed  the  liability 
of  a  negligent  corporation,  which  consolidated  with  others  to 
form  the  defendant,  after  the  injuries  were  received,  and  be- 
fore the  institution  of  the  suit,  the  plea  of  the  general  issue 
admits  the  defendant's  corporate  character,  but  does  not  admit 
that  the  defendant  derived  its  existence  from  the  consolida- 
tion of  the  negligent  company  with  other  corporations.  Zealy 
V.  Birmingham  Railway  d'  Electric  Co  ,  570. 

26.  Action  against  a  corporation;  evidence  of  consolidation. — In  an  action 

against  a  corporation,  alleged  to  have  been  formed  by  the  con- 
solidation of  a  corporation  guilty  of  the  negligence  complained 
of  with  other  corporations,  a  deed  executed  by  the  negligent 
corporation  to  the  defendant,  after  the  institution  of  the  suit, 
which  recites  the  latter's  creation  by  consolidation  at  some 
time  prior  to  the  date  of  the  deed,  and  which  conveys  all  rights, 
property,  &c.  of  the  grantor,  and  an  act  of  the  legislature  con- 
firming the  consolidation  referred  to  in  said  deed,  when  taken 
together  with  the  admission  incident  to  the  plea  of  the  general 
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issue — that  defendant  existed  as  a  corporation  before  suit  was 
brought — cou'ititute  competent  evidence  of  "he  alleged  consoli- 
dation prior  to  the  institution  of  the  suit;  and,  hence,  it  is 
error  for  the  court  to  give  the  general  affirmative  charge  for 
the  defendant,  on   the  theory  that  there  was  no  evidence  to 

grove  that  the  negligent  corporation  had  been  merged  into  the 
efendant.    lb,  570. 

NON-RESIDENTS. 

1.  Sale  of  fentilizer ;  not  affected  by  the  non-residence  of  seller. — Before 

a  valid  sale  of  commercial  fertilizer  can  be  made  in  this  State, 
the  seller  must  be  licensed,  and  the  fertilizer  tagged,  as 
required  by  the  statute  (Code,  ^  139-141);  and  this  is  true 
whether  the  seller  is  a  resident  or  non-resident,  and  whether 
the  fertilizer  was  manufactured  in  this  State  or  elsewhere. 
Merriman  &  Co.  v.  Knox,  03. 

2.  Non-residence    of  purchaser  ai  mortgage  sale  as  affecting  tender. 

When  a  bill  is  filed  to  redeem  lands  sold  under  a  mortgage,  and 
the  purchaser  is  absent  from  the  State,  a  tender  to  be  sufficient 
must  be  made  by  a  deposit  of  the  money  in  court  on  the  filing 
of  the  bill.  Beeoe  v.  Buxton,  117. 
8.  Mortgage  by  non-resident  on  personal  property;  to  be  recorded  in 
county  where  property  is  located. — A  mortgage  on  personal  proper- 
ty situated  in  this  State,  but  executed  by  a  non-resident,  should 
be  recorded  in  the  county  in  which  the  property  is  situated. 
(Code,  ^  1806  )     Cooper  v.  Berney  Nat.  Bank,  110. 

4.  Grant  of  administration  on  estate  of  non-resident  decedent. — On   the 

death  in  New  York  of  a  resident  citizen  of  that  State  intestate, 
and  owning  a  certificate  for  shares  of  stock  in  an  Alabama  cor- 
poration, the  Probate  Court  of  the  county  in  which  such  corpo- 
ration is  located  has  jurisdiction  to  grant  letters  of  administra- 
tion on  his  estate  (Code,  §  2013.  subd.  3) ;  although  an  adminis- 
trator appoinied  in  New  York  would  have  authority  to  transfer 
the  certificate  (§  1672),  and  payment  of  dividends  might  law- 
fully be  made  to  him.     ^Vinter  v.  London,  263. 

5.  Proof  of  notice ;  recitals  thereof  in  judgment-entry, — To  sustain   a 

judgment  by  default  against  a  non-resident  who  was  not  per- 
sonally served  with  notice,  the  suit  being  commenced  by  at- 
tachment, the  record  must  show  that  proof  was  made  to  the 
court  of  all  the  facts  necessary  to  constitute  constructive  notice 
by  publication  (Code  of  1886,  ^  2936) ;  and  the  mere  recital  in 
the  judgment-entry  that  notice  was  given  as  required  by  law, 
not  stating  the  facts,  is  not  sufiicient  to  sustain  the  judgment 
on  appeal.    Meyer  r.  Keith,  519. 

6.  Personal  jadament  by  default  against  non-resident. — A  personal  judg- 

ment by  aefault  can  be  rendered  against  a  non-resident  in  at- 
tachment, upon  proof  of  statutory  notice     lb.  519. 

NON-StriT. 

1.  Non-suit ;  misleading  charae.  —The  taking  of  a  non-suit  is  not  con- 

clusive of  the  fact  of  indebtedness  vel  non;  and  a  charge  which 
asserts  'that  the  non-suit  taken  in  the  garnishment  suit  was 
not  a  breach  of  the  [garnishment]  bond,"  if  not  positively  erro- 
neous, is  misleading  and  should  be  refused.  Ala.  State  Land 
Co.  V,  Reed,  19. 

2.  Sam£;  right  to  consider  what  was  done  in  the  garnishment  trial  — An 

instruction  that  * 'the  jury  can  not  consider  for  any  purpose, 
what  happened  on  the  trial  of  the  garnishmpnt  suit;"  or  that 
"the  jury  can  not  consider,  for  any  purpose,  the  fact  that  the 
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plaintiff  in  the  garnishment  suit  took  a  non-suit,"  does  not  as- 
sert a  correct  proposition  of  law.  lb.  19. 
3  Error  without  injury  in  rulings  on  evidence. ^On  appeal  from  a 
judgment  of  non-suit,  this  court  will  not  consider  the  correct- 
ness of  rulings  on  evidence  to  which  exceptions  were  reserved, 
and  on  account  of  which  the  non-suit  was  taken,  when  the  rec- 
ord shows  that  the  plaintiff  can  not  recover  in  any  event.  Har- 
mon  &  Son  v.  Siler,  dOQ. 

NOTICE, 

1.  Notice  of  vendor's  Hen  to  sub-purchaser, — A  sub-purchaser  of  land, 

knowing  that  a  part  of  the  purchase-money  is  unpaid,  is  put  on 
inquiry  as  to  the  existence  of  the  vendor's  lien,  and  is  charge- 
able with  iiotice  of  it,  if  still  outstanding.     Overall  v.  Taylor,  12. 

2.  Notice  of  vendor's  Hen  to  mortgagee;  when  superior  to  mortgage. 

Where  a  mortgage  is  executed  to  a  firm,  knowledge  by  one  of 
them  thHt  the  mortgagor  had  failed  to  pay  at  least  part  of  the 
purchase  price  is  sufficient  to  put  the  mortgagees  on  inquiry ; 
and  where  such  inquiry,  prosecuted  with  diligence,  would  have 
led  to  the  discovery  that  no  part  of  the  purchase-mon^y  had 
been  paid,  and  that  the  mortgagor's  vendor  had  retained  a  lien 
on  the  land  for  the  full  amount  of  the  agreed  price,  the  vendor's 
lien  is  superior  to  the  mortgage.  lb.  12. 
8.  Same;  when  mortgagee's  duty  to  inquire  of  rgndar— An  inquiry  by 
the  mortgagees  from  the  mortgagor  and  a  denial  by  him  of  Che 
existence  of  any  lien  on  the  land  is  not  sufficient  to  entitle  the 
m<)rtgageeB  to  protection  as  bona  fide  purchasers,  since  it  wna 
their  duty  to  inquire  directly  from  the  vendor;  the  mortgagor 
being  interested  adversely  to  the  vendor's  lien.    lb.  12. 

4.  Equitable  estate  purchased  by  mortgagee  with   notice  does   not  give 

priority  over  vendor's  lien.—The  fact  that  the  mortgagees,  whose 
title  was  itself  subordinate  to  the  vendor's  lien,  because  of  their 
knowledge  of  its  existence,  acquired  the  equitable  estate  of  the 
purchasers  at  an  execution  sale,  cannot  give  them  priority 
over  the  vendor's  lien.  lb.  12. 

5.  Notice  to  one  partner  of  non-payment  of  purchase-money  is  notice  to 

each  member  of  thelirm. — Where  land  is  purchased  by  a  partner, 
having  notice  of  the  non-payment  of  the  purchase-money,  for 
the  benefit  of  the  firm,  each  member  is  chargeable  with  such 
notice  of  the  non-p»yment  of  the  purchase-money  and  the  re- 
tention  of  a  vendor's  lien  ;  and  one  of  them  who  subsequently 
acquires  the  land  as  his  individual  property,  can  not  claim  pro- 
tection against  the  vendor's  lien  as  a  bona  fide  purehaaer. 
lb.  12. 

6.  Dissolution  of  partnership;  notice  thereof  .—Where  a  partnership 

has  been  dissolved,  constructive  or  implied  notice  of  its  disso- 
lution will  be  sufficient  as  to  all  persons  who  have  had  no  pre- 
vious dealing  with  the  firm ;  but  as  to  persons  who  have  had 
previous  dealings  with  it,  its  continuance  will  be  presumed  un- 
til actual  notice  of  the  dissolution  be  given,  or  such  steps  have 
been  taken  as  to  warrant  the  inference  that  such  notice  has  been 
received.    Joseph,  Gaboury  &  Co.  v.  Southwark  F.  <fc  M.  Co.,  47. 

7.  Probate  of  will;  notice  to  next  of  kin.  and  failure  to  give. — The  failure 

to  give  notice  to  one  of  the  next  of  kin  does  not  render  the  pro- 
bate void,  but  is  a  mere  irregularity,  of  which  the  others  can 
not  complain  on  error.     Reese  v.  Nolan.  203. 

8.  Cashier  of  bank;  notice  to  him  is  notice  to  the  corporation. — Notice 

received  or  knowledge  acquired  by  the  cashier  of  a  bank,  while 
engaged  in  the  transaction  of  business,  in  accordance  with  the 
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general  usage  and  practice  of  banking  institutions,  and  within 
the  general  apparent  line  of  his  duty  and  authority  as  cashier, 
is  notice  to  and  knowledge  of  the  bank.  B'ham  Tru9t  <!*  Sav.  Co, 
V.  La.  Nat,  Bank,  379 
9.  Proof  of  notice;  recitals  thereof  in  judgment-entry. — To  sustain  a 
judgment  by  default  against  a  non-resident,  who  was  not  per- 
sonally served  with  notice,  the  suit  being  commenced  by  attach- 
ment, the  record  must  show  that  proof  was  made  to  the  court  of 
all  the  facts  necessary  to  constitute  constructive  notice  by  pub- 
lication (Code  of  1886,  i  2936) ;  and  the  mere  recital  in  the  judg- 
ment-entry that  notice  was  given  as  required  by  law,  not  stat- 
ing the  frtcts.  is  not  sufficient  to  sustain  the  judgment  on  appeal. 
Meyer  v.  Keith,  blQ. 
10.  Personal  judgment  by  default  against  non-resident, — ^A  personal  judg- 
ment by  default  can  be  rendered  against  a  non -resident  m  at- 
tachment, upon  proof  of  statutory  notice.    lb.  519. 

OFFICERS. 

1.  Officer^  s  liability  for  false  return. — If  an  officer's  return  is  impeached* 

and  the  attack  is  sustained,  he  is  liable  in  damages  to  the  party 
who  may  have  been  injured  by  such  false  return.  Jefferson  Co, 
Sav .  Bank  v.  McDerrnott,  79. 

2.  Sheriff  a  necessary  party.— On  a  motion  to  amend  a  sheriff's  return, 

so  as  to  show  a  different  date  of  service  from  that  certified,  the 
sheriff  is  a  necessary  party.    lb.  79. 

OVERRULED  CASES. 

1.  Harrison  v.  State,  87  Ala.  154,  defining  the  offense  of  disturbing 

religious  worship,  limited  and  explained  by  Salter  v.  State,  207. 

2.  Stein  v.McArdle,  2b  AIa.  561,  as  to  signing  bills  of  exceptions, 

overruled  by  Danforth  &  Armstrong  v.  Tenn.  dc  Coosa  River  B.  R. 
Co.,  381. 

8.  M.  <&  B.  R.  R.  Co.  V.  HoJbom^  84  Ala.  133,  as  to  assuming  risk  of 
defects  in  ways,  works,  &c.,  overruled  by  B' ham  Railway  (k  Elec- 
tric Co.  V.  Allen,  S59. 

4.  Highland  Ave.  &  Belt  R.  R.  Co.  v.  Walters,  91  Ala.  435,  as  to  assum- 
ing risks  of  defects,  Ac,  overruled  by  B'ham  Railway  <fc  Electric 
Co.  V.  Allen,dbd. 

P  \RTIAL  PAYMENTS. 

1.  Partial  payments,  with  interest. — Where  the  contract  of  purchase 

Erovioes  that  the  purchaser  shall  pay  '^fifteen  dollars  cash,  and 
alance  with  interest  from  date  in  quarterly  instalments  of  10 
dollars  each,"  the  quarterly  payments  so  required  are  ten  dol- 
lars net,  including  interest  accrued  at  date  of  payment,  to  be 
continued  until  the  entire  purchase-money,  with  interest,  is 
paid.    Root  v.  Johnson,  90. 

PARTNERSHIP. 

1.  Notice  to  one  partner  of  non-payment  of  purchase-money  is  notice  to 
each  member  of  the  firm. — When  land  is  purchased  by  a  partner, 
having  notice  of  the  non-payment  of  the  purchase-money,  for 
the  benefit  of  the  firm,  each  member  is  chargeable  with  such 
notice  of  the  non-payment  of  the  purchase- money  and  the  re- 
tention of  the  vendor's  lien  ;  and  one  of  them  who  subsequently 
acquires  the  land  as  his  individual  property,  can  not  claim  pro- 
tection against  the  vendor's  lien  as  a  bona  fide  purchaser.  Over- 
all  V.  Taylor,  12. 
47 
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2.  Dissolution  of  partnership;  notice  thereof. — When  a  partnership  has 

been  disBolved,  constructive  or  implied  notice  of  its  dissolution 
^ill  be  sufficient  as  to  all  persons  who  have  had  no  previous 
dealing  with  the  firm  ;  but  as  to  persons  who  have  had  previous 
dealing  with  it,  its  continuance  will  be  presumed  until  actual 
notice  of  the  dissolution  be  given,  or  such  steps  have  been 
taken  as  to  warrant  the  inference  that  such  notice  has  been  re> 
ceived.  Joseph,  Gabourv  <t*  Co.  v.  Southwark  Foundry  <!•  Machine 
Co.  AT. 

3.  Sale  by  one  partner  to  another;  adequate  legal  remedy. — A  sale  by 

one  partner  to  another  of  his  interest  in  a  partnership,  unless 
it  is  otherwise  provided  by  the  contract  of  sale,  operates  such 
a  change  in  the  position  of  the  seller  that  he  no  longer  has  any 
claim,  Dased  upon  the  existence  of  the  partnership  relation, 
which  would  justify  an  accounting  between  the  two  parties ;  and 
the  compensation  agreed  to  be  paid  must  be  enforced  at  law, 
equity  having  no  jurisdiction  to  enforce  the  agreement.  Brown, 
Advir.  V.  Bumum,  114. 

4.  Parties  to  hill  for  settlement  of  administration. — Infants  are  neces- 

sary parties  to  a  bill  which  seeks  a  settlement  of  the  admin  is- 
tration  of  the  estate  of  an  intestate  of  which  they  are  distribu- 
tees, or  the  accounts  of  a  partnership  of  which  he  was  a  mem- 
ber, the  surviving  partner  being  his  administrator.  Parker  r. 
Parker,  230. 

5.  Partnership  property  on  dissolution  by  death  — On  the  dissolution 

of  a  partnership  by  the  death  of  one  of  the  partners,  the  title 
to  the  personal  assets  devolves  on  the  survivor,  first  for  the 
payment  of  debts,  and  the  residue  for  distribution  among  the 
next  of  kin ;  and  the  title  to  the  real  estate  vests  in  the  heirs, 
subject  in  equity  to  be  converted  into  partnership  assets  and 
used  for  partnership  purposes.    Ih.  239. 

6.  Improvements  erected  by  surviving  partner  on  partnership  property. 

If  the  surviving  partner  erects  valuable  improvements  on  real 
estate  which  belonged  to  the  partnership,  the  respective  inter- 
ests of  himself  and  the  heirs  of  the  deceased  partner  in  the 
property  may  be  ascertained  and  determined  in  a  suit  for  a 
settlement  of  the  partnership  accou  its,  without  a  partition  of 
the  property ;  and  he  can  not  charge  the  heirs  with  their  share 
of  the  expenses  incurred  in  making  the  improvements,  in  the 
absence  of  an  express  agreement  on  their  part,  or  such  a  course 
of  dealing  as  evidences  an  implied  agreement.    lb.  239. 

7.  Breach  of  trust;  particivalion  therein  does  not  create  a  lien  on  other 

property. — The  fact  that  a  partnership  iirm  in  contracting  a 
debt  with  a  receiver,  who  is  a  member  of  such  firm,  partici- 
pates in  a  breach  of  trust  by  the  receiver,  does  not  fasten  a 
lien  on  the  firm's  property  for  the  payment  of  such  debt. 
Goldthwaite  v.  Ellison,  497. 

8.  Mortgage  by  insolvent  partnership;  part  of  its  general  assignment. — A 

partnership  that  has  borrowed  trust  funds  from  one  of  its  mem- 
bers, who  was  the  receiver  in  a  chancery  cause,  without  giving 
a  mortgage  on  real  estate  as  required  by  order  of  court,  can 
not,  on  the  day  of  making  a  general  assignment  for  the  benefit 
of  its  creditors,  prefer  the  said  receiver,  by  giving  to  him  a 
mortgage  on  a  part  of  the  firm's  property,  although  in  pursu- 
ance of  an  agreement  to  give  such  mortgage,  alleged  to  have 
been  entered  into  when  the  loan  was  made ;  and  a  mortgage 
given  under  such  circumstances  will  be  construed  to  be  part  of 
the  general  assignment.    lb.  497. 
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9.  Judgment  against  a  partnership. — In  a  suit  where  the  defendant  is 
described  in  the  caption  of  the  complaint  as  B.,  M.  &  H./*a  firm 
composed  of"  certain  individuals,  and  there  is  nothing  in  the 
body  of  the  complaint  to  show  that  the  members  of  the  firm 
are  sued,  and  the  summons  to  the  defendant  follows  the  caption 
of  the  complaint,  a  judgment  rendered  therein  is  against  the 
partnership  as  a  firm,  as  provided  by  section  2605  of  the  Code, 
and  is  not  joint  and  several  in  its  legal  effect,  as  provided  in 
section  2604  of  the  Code.    Baldridge  v.  Eason^  516. 

10.  Same ;  execution  thereon. — An  execution  issued  upon  a  judgment 

recovered  against  a  firm  only,  as  provided  in  section  2605  of  the> 
Code,  can  be  levied  only  on  the  property  of  the  firm.  lb.  516. 

11.  Injunction  to  prevent  levy  upon  individual  property  of  an  execution 

issued  upon  a  judgment  against  a  partnership.— A  bill  filed  to 
enjoin  a  sheriff  from  threatened  levy  upon  the  individual  prop- 
erty of  the  members  of  a  partnership  of  an  execution  issued 
upon  a  judgment  recovered  against  the  firm  only,  is  without 
equity ;  a  court  of  law  being  invested  with  full  authority  to 
prevent  an  abuse  of  its  process,  and  being  able  to  give  ample 
redress.  lb.  516. 

PLEADING  AND  PRACTICE. 

1.  Demurrer  to  complaint. — In  an  action   to  recover  damages,    a 

demurrer  to  the  complaint,  which  states  a  good  cause  of  action, 
is  not  the  proper  mode  of  evoking  a  decision  of  the  court  as  to 
the  rule  to  govern  in  the  admeasurement  of  damage  for  the 
injury  alleged.     Highland  Ave.  dc  Belt  R.  R.  Co.  v.  Matthews ^  24. 

2.  Necessary  averments  in  complaint  to  recover  penalty.— In  an  action 

brought  to  recover  the  penalty  imposed  by  section  3296  of  the 
Code,  a  complaint  which  avers  that  plaintiff  is  the  owner  of  the 
land  from  which  the  trees  were  cut  the  number  and  descrip- 
tion of  the  trees,  and  that  they  were  knowingly  and  willfully 
cut  by  defendant,  without  plaintiff's  consent,  contains  all  the 
facts  required  to  be  alleged  by  the  statute ;  and  will  be  treated 
as  an  action  in  debt,  and  not  in  trespass.     Rogers  v.  Brooks,  81. 

3.  Note  given  on  sale  of  commercial  fertilizers;  failure  to  comply  with 

statute. — In  an  action  on  a  promissory  note  given  for  the  price 
of  a  quantity  of  commercial  fertilizer  bought  by  the  defendant, 
a  plea  averring  that  the  sale  was  made  in  Alabama,  and  that 
the  tags  were  not  affixed  to  the  bags  when  delivered,  and  that 
the  sellers  had  not  taken  out  a  license,  as  required  by  law, 
(Code.  ^  140-141),  is  a  full  defense  to  the  action.  Merriman  <fc 
Co.  V.  Knox,  93. 

4.  Application  for  probate;  nature  of  proceeding ,  and  parties  to  Contest. 

An  application  for  the  probate  of  a  will  is  a  proceeding  in  rem, 
and  though  notice  to  the  next  of  kin  is  required  (Code,  §  1987), 
they  are  not  parties,  unless  they  appear  and  contest,  or  actively 
engage  in  the  litigation.    Reese  v.  Nolan,  208. 

5.  Sam^;  parties  to  appeal,  and  practice. — One  of  the  next  of  kin, 

who,  though  notined,  did  not  appear  on  the  contest,  can  not  sue 
out  an  appeal  from  the  decree  admitting  the  will  to  probate, 
nor  join  in  an  appeal  sued  out  by  the  contestants ;  but,  if  he 
was  not  notified,  he  may  propound  his  interest  by  petition  to 
the  court  below,  and,  having  then  been  made  a  party,  may  sue 
out  an  appeal.    lb.  203. 

6.  Same;  notice  to  next  of  kin,  and  failure  to  give. — The  failure  to  give 

notice  to  one  of  the  next  of  kin  does  not  render  the  probate 
void,  but  is  a  mere  irregularity,  of  which  the  others  can  not 
complain  on  error.    lb.  203. 
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7.  Same;  reducifig  testimony  of  witnesses  to  writing,  and  recording  it. 

The  statutory  provision  which  reouires  that  the  testimony  of 
the  witnesses  on  the  hearing  shall  be  reduced  to  writing,  sub- 
scribed by  them,  and  recorded  with  the  will  in  a  book  provided 
for  the  purpose  (Code,  §  1982),  is  directory  merely,  and  a  failure 
to  comply  strictly  with  it  does  not  avoid  the  probate.  Where 
the  record  shows,  as  here,  that  the  subscribing  witnesses  were 
examined  on  the  trial  of  the  contest,  and  sets  out  the  substance 
of  their  evidence,  showing  the  due  execution  of  the  will,  and 
the  decree  admitting  the  paper  to  probate,  declaring  that  it  has 
been  duly  proved,  further  orders  the  will  and  all  the  papers  on 
file  relating  to  it  to  be  recorded  — this  is  a  substantial  compli- 
ance with  the  requirements  of  the  statute.    Tb.  203. 

8.  Presumption  in  favor  of  judgment. — When  a  case  is  submitted  for 

the  decision  of  the  court  without  a  jury,  and  the  bill  of  excep- 
tions does  not  purport  to  set  out  all  the  evidence  adduced  this 
court  will  presume  that  there  was  other  evidenca  which  justi- 
fied the  decision.     Garner  v.   Vllman,  218. 

9.  Assignment  of  cause  of  auction  in  pending  »«i7.— The  plaintiff  in  a 

pending  suit  having  assigned  tlie  cause  of  action,  or  an  interest 
therein,  may  afterwards  dismiss  the  suit,  unless  the  assignee 
offers  to  indemnify  him  against  the  costs  which  might  be  in- 
curred by  its  further  prosecution.    Jennings  v,  Pearce,  308. 

10.  Wlien  appeal  lies,  or  mandamus. — When  a  suit  is  properly  dis- 

missed at  the  instance  of  the  plaintiff  on  the  record,  the 
remedy  of  a  person  injured  thereby  is  by  writ  of  mandamus,  and 
an  appeal  does  not  lie.    lb.  303. 

11.  Error  without  injury  in  rulings  on  evidence. — On  appeal  from  a  judg- 

ment of  non-suit,  this  court  will  not  consider  the  correctness  of 
rulings  on  evidence  to  which  exceptions  were  reserved,  and  on 
account  of  which  the  non-suit  was  taken,  when  the  record  shows 
that  the  plaintiff  can  not  recover  in  any  event.  Harmon  <!•  Son 
V.  Siler,  306. 

12.  General  demurrers. — When  the  complaint  contains  a  substantial 

cause  of  action,  this  court  will  not  consider  a  general  demur- 
rer to  it,  which  is  forbidden  by  the  statute,  (Code,  §  2690.) 
West,  Un.  Tel,  Co.  v.  Cunninaham,  314. 

13.  Pleading ;  amendment. — While  it  is  the  better  practice,  when  a 

complaint  is  amended,  to  set  out  in  full  the  complaint,  or  count 
thereof  as  amended,  the  pleader  may  amend  by  reference  to  one 
count  in  the  complaint,  adopting  a  certain  portion  of  it.  by  ad- 
ding certain  averments  thereto,  so  as  to  constitute  another  and 
separate  count.    B'ghavi  Ruy.  &  El.  Co.  v.  Allen,  359. 

14.  Same. — Where  a  demurrer  has  been  sustained  to  a  complaint  con- 

sisting of  a  single  count,  it  is  objectionable  to  amend  the  com- 
plaint, by  the  addition  of  several  counts,  by  reference  to  and 
adoption  of  the  original  count ;  a  demurrer  having  been  sus- 
tained, the  complaint  was  annulled  Ih.  359. 
16.  Averment  of  negligence  in  the  complaint. — In  an  action  by  a  con- 
ductor against  a  dummy  railroad  company,  for  personal  in- 
juries caused  by  a  train  running  into  an  open  switch,  and 
throwing  him  from  one  of  the  cars,  a  count  of  the  complaint, 
which  alleges  that  the  injuries  were  inflicted  because  *'the 
switch  from  the  mi  in  line  into  the  siding  on  to  which  said 
train  ran  was  negligently  allowed  to  be  and  remain  without 
a  lock  or  other  sufiicient  means  of  fastening  the  same,"  states 
a  good  cause  of  action.    lb.  359. 


Digitized  by  VjOOQiC 


INDEX.  741 

PLEADING  AND  PRACTICE-Oontinubd. 

16.  Sa^ne, — ^But  the  averment  in  one  of  the  counts  of  said  complaint, 

that  the  switch  "was  negligently  allowed  to  remain  open,"  with- 
out other  allegations  of  negligence,  is  insuflScient.    lb.  369. 

17.  Plea  of  contributory  negligence  may  be  waived, — In  an  action  to  re- 

cover for  personal  injuries,  where  the  transcript  shows  that 
only  the  plea  of  the  general  issue  was  filled,  but  evidence  of  con- 
tributory negligence  was  introduced,  without  objection,  it  will 
be  presumed  that  the  filing  of  a  special  plea  of  contributory 
negligence  was  waived  by  the  plaintiff ;  and  the  appellate  court 
will  review  the  proceedings  of  the  trial  court  as  if  such  defense 
had  been  specially  pleaded.  Andrews  v,  B'gham  Min,  R.  R,  Co,^ 
438. 

18.  Petition  of  married  woman  to  be  relieved  of  the  disabilitiiss  of  cover- 

ture ;  when  sufficient.— A  petition  to  be  relieved  of  the  disabilities 
of  coverture,  which  avers  that  the  petitioner  is  a  married 
woman,  of  lawful  age,  and  the  owner  of  a  statutory  separate 
estate,  that  she  has  sustained  losses  by  fire,  and  in  order  to  re- 
build it  is  necessary  to  mortgage  such  estate,  and  which  prays 
•*that  she  be  decreed  afeme  sole,  for  the  purposes  of,  and  so  far 
as  to  invest  her  with  the  right  of,  executing  a  mortgage  on  her 
statutory  separate  estate,  and  for  such  further  and  other  relief 
as  the  nature  and  equity  of  this  case,  and  the  statute  for  such 
cases  made  and  provided,  wiil  allow,''  is  sufiicient  to  support  a 
decree  relieving  her  of  the  disabilities  of  coverture,  in  accor- 
dance with  the  statute  then  existing.— (Code  of  1876,  §  2781.) 
Black  V.  Moseley,  447. 

19.  Petition  for  sale  of  land  to  pay  decedent's  debts;  sufficient  averments, 

A  petition  by  an  administrator  for  an  order  to  sell  lands  be- 
longing to  the  estate  of  his  intestate,  for  the  payment  of  his 
debts  (Code,  §^  2104,  2106),  which  alleges  that  ''there  is  no  per- 
sonal property  belonging  to  said  estate  with  which  to  pay  the 
debts  of  said  decedent,  and  that  it  is  necessary  to  sell  the 
said  lands  to  pay  the  debts  of  said  estate,"  is  sufiScient  to  confer 
jurisdiction  on  the  Probate  Court  to  decree  a  sale.  Smith  v, 
Brannon^  446. 

20.  When  judgment  not  set  aside  for  want  of  notice. — A  judgment  in  a 

condemnation  proceeding  in  the  Circuit  Court,  on  appeal  from 
the  Probate  Court,  will  not  be  set  aside  for  an  alleged  want  of 
notice  to  the  respondent  of  the  appeal  from  the  Probate  Court, 
when  the  record  shows  the  respondent  appeared  in  the  Circuit 
Court  by  her  attorney,  and  defended  against  the  judgment  of 
condemnation.    Newton  v.  Ala.  Mid.  Rwy.  Co., 468. 

21.  Appearance  shown  by  the  record  conclusive. — When   it  is  shown  by 

the  record  that  on  an  appeal  to  the  Circuit  Court  the  defendant 
appeared  by  her  attorney  and  defended,  such  appearance  can 
not  be  disputed  on  motion  to  set  aside  the  judgment  for  want 
of  notice  of  appeal ;  the  record  entry  in  such  case  being  con- 
clusive,   lb.  468. 

22.  Amendment  of  petition — On   appeal  to  the  Circuit  Court  from  a 

judgment  in  the  Probate  Court  in  a  condemnation  proceeding, 
the  petition  can  be  amended  so  as  to  include  more  land  than 
was  included  in  the  original  petition ;  and  both  parties  being 
before  the  court  when  such  amendment  was  allowed,  the  judg- 
ment in  such  cause  by  the  appellate  court  will  not  be  set  aside 
on  account  of  such  amendment.    lb.  468. 

23.  Sufficiency  of  complaint.- On  an  appeal  to  the  Circuit  Court,  a 

complaint  averring  that  the  defendant  "did  sell  spirituous, 
vinous  or  malt- liquors  in  quantities  less  than  one  quart,  within 
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the  corporate  limits  of  the  town  of  W.,  and  that  the  aame  is  a 
violation  of  and  contrary  to  an  ordinance  of  said  town/'  setting 
out  said  ordinance,  is  sufficient  and  not  dem arable.  Smith  v, 
Jbwn  of  Warrior.  481. 

24.  Municipal  corporation ;  sufficient  allegation  of  its  existence. — A  com- 

plaint by  a  town,  alleging  that  the  defendant  sold  liquors  within 
the  corporate  limits  of  said  town,  sufficiently  avers  that  the 
plaintiff  is  a  municipal  corporation.    lb.  481 

25.  Motion  to  require  plaintiff  to  submit  to  physical  examination ;  must  be 

seasonably  made.— A  motion  to  require  the  plaintiff  to  submit  to 
a  physical  examination  must  be  seasonably  made;  and  such 
motion  sKoold  not  be  granted  if  the  result  would  be  ad  wuom 
son  able  postponement  oT  the  trial,  or  if  it  would  necessitate 
the  plaintiff's  presence  in  Alabama,  when  it  appears  that  he  was 
not  reasonably  equal  to  the  journey  from  his  home  in  a  distant 
State.    R.  (ScB.  R.  R.  Co.  v.  Greenwood,  501. 

26.  Appeal  from  Recorder's  Court;  motion  to  quash  proceedings. — When 

a  person,  who  has  been  arrested,  without  affidavit  or  warrant, 
for  the  violation  of  a  city  ordinance,  appears  before  the  Re^ 
corder,  and  without  objection  pleads  not  guilty,  and  is  tried  and 
fined,  he  is  presumed  to  have  waived  the  want  of  an  affidavit  or 
warrant  of  arrest ;  and  on  appeal  to  the  City  Court  a  motion  to 
quash  the  proceedings  in  that  court,  on  the  ground  that  the 
prosecution  was  commenced  without  affidavit  or  warrant,  comes 
too  late,  and  is  properly  overruled.  Aderholdv.  Mayor  d:  City 
Council  of  Annistonf  521. 

27.  Variance  between  complaint  and  suwmon*.— When,  in  a  prosecution 

for  the  violation  of  a  city  ordinance,  the  summons  to  the  de- 
fendant commanded  him  to  appear  before  the  Recorder  and  an- 
swer the  charge  of  "disorderly  conduct  and  fighting,^'  and  the 
complaint  filed  in  the  City  Court,  on  appeal,  averred  that  the 
defendant  "participated  in  a  fight,"  the  variance  is  immaterial, 
and  a  demurrer  to  the  complaint  on  the  ground  of  such  vari- 
ance is  properly  overruled .     lb.  521. 

28.  Filing  of  complaint. — A  complaint  may  be  filed  in  the  City  Court 

on  appeal  any  time  before  the  trial.    lb.  521. 

29.  Pleadings  in  an  action  of  ejectment. — In  an  action  of  ejectment  the 

defendant  may  withdraw  his  plea  of  not  guilty,  and  file  a  de- 
murrer to  the  complaint.     Buxbaum  v.  McCorley,  587. 

30.  Same;  pleas  of  not  guilty  and  disclaimer. — A  plea  of  not  guilt j 

and  a  plea  of  disclaimer  present  incompatible  defenses,  and  can 
not  properly  be  pleaded  together  as  defenses  to  the  same  action 
of  ejectment,    lb.  537. 

31.  Action  of  ejectment ;  judgment  therein  carries  costs. — In  an  action  of 

ejectment,  where  there  is  a  plea  of  disclaimer,  and  it  is  ^hown 
by  the  evidence  that  the  defendant  has  never  claimed  title  to 
or  ownership  of  the  lands  sued  for,  bht  that  he  was  in  actual 
possession  of  a  small  part  of  the  land  in  controversy,  his  plea 
of  disclaimer  was^to  this  extent  not  sustained,  and  the  court  in 
rendering  judgment  for  the  plaintiff  should  have  allowed  him 
his  costs.    lb.  537. 

82.  Demurrer  to  part  of  plea. — A  demurrer,  which  is  addressed  to 
only  a  part  of  a  plea  is  untenable;  and  if  there  are  defects  in 
certain  portions  of  the  plea,  the  remedy  is  by  motion  to  strike 
out,  by  objection  to  evidence,  or  by  instructions  to  the  jury  to 
disregard  the  defective  allegations.  Corpening  &  Co.  v.  Worths 
ington  tS:  Co.,  541. 

33.  Duvlicity  in  a  plea  no  ground  of  demurrer.— A  plea  is  not  demurra- 
ble for  duplicity,    i  &.  541. 
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34.  Demurrer  to  plea;  when  iwjoropcr.— When,  in  an  action  under  a 

contract,  to  recover  for  work  and  labor  done  in  grading  for  a 
railroad,  the  defendant  pleads  that  it  was  understood  and 
agreed  that  the  measurements  and  estimates  of  the  work  to 
be  made  by  the  engineer  of  the  railroad  company  should  be 
conclusive  upon  the  parties,  and  that  all  the  work  done  was 
measured  and  estimated  by  the  engineer  on  the  first  day  of 
each  month  during  the  continuance  of  the  contract,  at  which 
time  the  plaintiffs  were  either  present,  or  could  have  been  if 
they  desired,  and  that  the  amount  so  ascertained  was  paid  to 
the  plaintiffs  by  the  defendant  before  the  institution  of  the 
suit,  a  demurrer  to  such  plea,  on  the  grounds,  that  it  does  not 
show  that  plaintiffs  had  any  notice  or  opportunity  to  be  pres- 
ent and  to  be  heard,  when  the  estimates  were  made,  that  such 
estimates  were  ex  parley  and,  in  the  absence  of  plaintiffs,  not 
binding  on  them,  is  not  maintainable  and  is  improper;  the 
proper  way  to  raise  the  issue  intended  by  the  demurrer  being 
by  a  replication.  Ih.  541. 

35.  Action  for  damages;  averments  of  complaint,— In  an  action  aminst 

a  railroad  company  for  injuries,  alleged  to  have  been  suffered 
by  the  plaintiff  while  attempting  to  boad  a  train,  by  reason  of 
a  handle  on  one  of  the  cars  giving  away,  it  is  necessary  that 
the  complaint  should  aver  that  the  plaintiff  attempted  to  board 
the  train  at  a  station  provided  for  passengers,  or  at  a  place 
where  it  is  usual  or  customary  to  receive  passengers,  or  that 
the  plaintiff  was  invited  or  knowingly  permitted  to  attempt  to 
board  the  car,  or  that  he  was  in  some  manner  accepted  as  a 
passenger.    North  B*gham.  Railway  Co.  v.  Liddicoat,  546. 

36.  Same.— An  averment  in  the  complaint,  that  "plaintiff  was  in  the 

act  of  getting  on  one  of  defendant's  passenger  cars  as  a  pas- 
senger, as  he  had  a  right  to  do,"  is  a  mere  statement  of  the 
ple&er's  conclusion,  and  no  weight  can  be  accorded  it  in  de- 
termining the  sufficiency  of  the  complaint.  lb.  545. 
37.  Same;  pleadings  construed  against  the  pleader. — The  averments  in 
a  complaint  that  the  plaintiff  attempted  to  board  the  train 
when  it  was  a  short  distance  south  of  w  here  the  defendant's 
road  crosses  an  other  railroad,  does  not,  by  reason  of  the  statute 
requiring  all  trains  to  stop  before  crossing  the  track  of  an  in- 
tersecting road  within  one  hundred  feet  of  the  crossing,  raise 
the  inference  that  the  defendant's  train  was  at  rest  when  the 
plaintiff  attempted  to  board  it,  it  not  being  averred  that  the 
train  was  on  a  north-bound  trip,  and  had  approached  within  one 
hundred  feet  of  the  crossing.    lb.  545. 

38.  Plea  of  set-off;  allegations  of  conversion  by  plaintiff.— Bj  a  plea 

averring  that  the  plaintiff  was  indebted  to  the  defenaant  for 
the  value  of  corporate  stock  belonging  to  the  defendant, 
"which  was  sold  by  plaintiff  for  the  use  of  defendant,  and  con- 
verted to  its  use,  which  he  offers  to  set-off  against  the  demand 
of  plaintiff,"  the  defendant  ratifies  said  sale  and  claims  as  a  set- 
off the  purchase-price  of  the  stock  ;  and  is  not  entitled  to  re- 
cover its  actual  value.     Terry  v.  B*gham  Nat.  Bank,  566. 

39.  Plea  of  general  issue;  admissions  thereunder  by  a  corporation  formed 

by  consolidation. — In  an  action  for  personal  injuries  against  a 
corporation,  on  the  theory  that  it  assumed  the  liability  of  a 
negligent  corporation,  which  consolidated  with  others  to  form 
the  defendant,  after  the  injuries  were  received,  and  before  the 
institution  of  the  suit,  the  plea  of  the  general  issue  admits  the 
defendant's  corporate  character,  but  does  not  admit  that  the 
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defendant  derived  its  existence  from  the  consolidation  of  the 
negligent  company  with  other  corporations.  Zealy  v.  B'gham 
Railway  <k  Electric  Co.,  679. 

40.  Summary  execution  on  replevy  bond;  bond  mn$t  he  strictly  Htaiutory. 

A  replevy  bond,  to  justify  the  issuance  pf  a  summary  execu- 
tion upon  its  return  as  forfeited,  must  follow  strictly  the  pro- 
visions of  the  statute.    Harrison  v.  Hamner,  603. 

41.  Same;  motion  to  quash,— K  motion  to  quash  a  summary  execu- 

tion issued  upon  a  forfeited  replevy  bond  may  be  acted  on  at 
any  time  when  the  court  is  in  session,  without  regard  to  the 
term  of  the  court  at  which  the  judgment  in  the  original  suit 
was  rendered.    lb.  603. 

42.  Same;  exception  to  ruling  thereon. — When  a  motion  to  quash  an 

execution,  based  upon  several  grounds,  is  overruled,  an  excep- 
tion reserved  to  such  ruling  need  not  be  several  as  to  each  of 
the  grounds.    lb.  603. 

PLEDGE. 

1.  Pledge;  unauthorized  transfer  can  not  vest  title  as  against  real  owner, 

A  factor,  to  whom  cotton  has  been  shipped  for  sale,  having 
.  stored  the  same  in  a  warehouse,  and  obtained  receipts  therefor 
in  his  own  name,  can  not  by  an  unauthorized  transfer  of  the  re- 
ceipts, make  his  pledgee's  title  to  the  cotton  superior  to  that  of 
the  true  owner.    Com.  Bank  v  Hurt^  130. 

2.  Limitation  of  contract  of  pledge. — The  clause  in   a  contract  of 

pledge.  *'which  cotton  has  been  advanced  upon  by  us  to  its  full 
value,"  limits  the  operation  of  the  pledge  to  the  factor's  actual 
interest  in  the  cotton,  and  the  transaction  is  not  taken  out  of 
the  common-]aw  rule,  which  protects  the  owner  against  an  au- 
thorized pledge  by  one  who  holds  property  as  a  factor,  or  agent 
to  sell.    lb.  130. 

a.  Pledge  of  warehouse  receipt;  title  acquired. — Where  a  warehouse 
receipt  given  in  the  name  of  a  factor,  for  cotton  stored  by  him, 
recites  the  name  of  the  owner,  and  is  afterwards  transferred  by 
the  factor  as  collateral  securitv  for  a  note,  on  which  note  is  in- 
dorsed that  such  '*cotton  has  been  advanced  upon  ...  to 
its  full  value"  by  the  factor,  the  pledgee  in  receiving  the  re- 
ceipt has  the  equivalent  of  notice  of  the  true  state  of  the  ac- 

V  ■  count  between  the  owner  and  the  factor,  and  becomes  the  pur- 
chaser of  only  such  interest  and  claim  the  factor  could  assert. 
Commercial  Bank  of  Selma  v.  Lee,  493. 

4.  Scone;  not  governed  by  section  1178  of  Code. — Such  interest  acquired 
with  such  notice,  is  in  no  sense  the  character  of  the  interest 
section  1178  of  the  Code  intends  to  secure  and  protect  in  an  en- 
dorsee of  a  warehouse  receipt.    lb.  493. 

PROMIftSORY  NOTES. 
1.   When  a  sale  under  mortgage  premature. — The  recitals  in  a  mortgage 
that  it  was  given  to  secure  an  indebtedness  evidenced  by  *^two 

Sromissory  notes, . .  payable  as  described  in  a  conveyance  of  the 
ate.^'  of  the  execution  of  the  mortgage,  and  that  it  was  given 
to  secure  '*the  true  and  prompt  payment  of  the  same'^by  a 
.  certain  day  mentioned  in  the  mortgage,  in  the  absence  of  the 
conveyance  referred  to  and  of  facts  showing  that  one  of  the 
notes  fell  due  prior  to  the  date  named  in  the  mortgage,  will  be 
construed  to  mean  that  if  the  mortgage  debt,  or  any  part 
thereof,  remained  unpaid  after  the  day  named  in  the  mortgage, 
the  mortgagee  would  have  the  right  to  sell  under  the  power ; 
and  a  sale  prior  to  that  date  is  premature.  SuUivanv.  Mc- 
Laughlin, 60. 
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2.  Note  given  on  sale  of  commercial  fertilizer;  failure  to  comply  tvith 
statute. — In  an  action  on  a  promissory  note  given  for  the  price 
of  a  quantity  of  commercial  fertilizer  bought  by  the  defendant, 
a  plea  averring  that  the  sale  was  made  in  Alabama,  and  that 
the  tags  were  not  affixed  to  the  bags  when  delivered,  and  that 
the  sellers  had  not  taken  out  a  license,  as  required  by  law 
(Code,  i^  140-141),  is  a  full  defense  to  the  action.  Merriman  dc 
Co.  V,  Knox,  93. 

See  Vendor  and  Purchaser. 

RAILROADS. 

1.  Injuries  to  ahutting  property  by  building  railroad  in  street;  when  ac- 

tion lies. — When  a  corporation,  authorized  by  its  charter  to 
build  a  railroad  along  certain  streets,  has,  in  the  construction 
of  its  railroad,  injured  property  abutting  on  such  streets,  with- 
out first  paying  compensation  for  such  injury,  an  action  at  law 
will  lie  for  the  redress  of  such  wrong.  H.  A.  &  B.  R.  R.  Co.  v. 
MaUhews,  24. 

2.  Same;  measure  of  dximages. — The  measure  of  damages  for  such  an  * 

injury  caused  to  abutting  property  is  the  difference  in  the 
market  value  of  the  property  before  and  after  the  act  com- 
plained of;  and  the  amount  of  the  damage,  so  ascertained,  can 
not  be  diminished  by  the  fact  that  property  along  the  line  of 
the  railroad  appreciated  in  value,  or  was  generally  benefitted 
by  its  construction.    lb.  24. 

3.  Liability  of  railroad  company  vnder  special  contract  for  transporta- 

tion of  live-stock. — A  raili*oad  company,  receiving  live-stocic  for 
transportation,  may  by  special  contract  limit  its  liability  for 
damages  to  injuries  arising  from  its  own  or  its  servants'  negli- 
gence, but  not  to  injuries  resulting  from  their  willful  negli- 
gence; and  if  the  special  contract  contains  the  latter  stipula- 
tion, is  nevertheless  bound  to  exercise  reasonable  and  pi*oper 
care  and  foresight  to  avoid  injury.  L.  <&  N.  R.  R.  Co.  v.  Grant 
&  Richardson y  326 

4.  Burden  of  proof  as  to  cause  or  time  of  injuries;  general  charge  on 

evidence. — When  the  action  is  against  the  railroad  company 
which,  receiving  the  stock  from  the  original  company,  deli verea 
them  at  their  destination,  and  counts  on  injuries  resulting  from 
the  negligence  of  the  defendant's  servants,  the  onus  is  on  the 
plaintiff  to  prove  that  the  animals  were  in  good  condition  when 
received  by  it;  but,  if  the  evidence  is  conflicting  as  to  their 
condition  at  that  time,  the  defendant  is  not  entitled  to  the 
general  affirmative  charge.     lb.  325. 

5.  Evidence;   irrelevant  testimony. — In    an   action    by    a  brakeman 

against  a  railroad  company  to  recover  damages  for  personal  in- 
juries, alleged  to  have  been  caused  by  the  negligence  of  the  en- 
gineer, in  t)acking  his  train  with  too  much  force,  while  the 
plaintiff  was  uncoupling  cars  in  the  discharge  of  his  duties, 
testimony  that  there  were  no  brakeman  on  the  train  at  the  time 
of  the  accident,  and  that  if  there  had  been  other  brakemen  on 
the  train,  and  they  had  applied  the  brakes,  the  accident  could 
have  been  averted,  is  irrelevant,  and  its  admission  is  error. 
Ala.  Gr.  So.  R.  R.  Co.  v.  Richie,  346. 

6.  Duty  of  engineer  after  discovering  perilous  position  of  plaintiff.— Id 

an  action  by  a  brakeman  against  a  railroad  company  for  per- 
sonal injuries,  alleged  to  have  been  caused  by  the  negligence 
of  the  engineer,  if  the  evidence  shows  that  both  plainti^  and 
engineer  were  guilty  of  negligence,  proximately  contributing 
to  the  accidenti  there  should  oe  a  verdict  for  the  defendant, 
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unless  it  is  further  shown  that  the  engineer  knew,  or  had 
reason  to  believe,  that  the  plaintiff  was  exposed  to  the  peril 
from  which  the  injury  resulted,  and  chat  he  failed,  afer  he  had 
such  knowledge  or  reason  to  believe  such  fact,  to  exercise  that 
care  and  diligence  which  a  man  of  ordinary  prudence  would 
have  exercised  under  like  circumstances  to  have  prevented 
the  accident,  notwithstanding  plaintiff's  own  want  of  care. 
J6.  346. 

7.  Duty  of  brakem  f 71  in  uncoupling  cars;  engineer's  right  to  assume  its 

observance. — If,  in  the  discharge  of  his  duties,  it  is  necessary  for 
a  brakeman  to  go  between  the  cars  to  uncouple  them  it  is  like- 
wise his  duty  to  keep  his  person  from  the  point  of  contact  be- 
tween the  dead-woods,  and  this  latter  being  a  duty  which  is 
feasible  while  uncoupling  the  cars,  the  engineer  has  a  right  to 
assume  that  it  will  be  performed,  and  of  consequence  that  it- 
would  not  endanger  the  brakeman  to  back  a  train  while  stand- 
ing on  a  grade,  so  as  to  give  "the  slack"  needed  to  uncouple 
the  cars.    lb.  346. 

8.  Same. — Where  there  is  evidence  that  after  the  cars  were   un- 
'  coupled,  and  while  plaintiff  was  laying  the  coupling  pin  on  the 

draw  head  of  the  car  in  front,  such  car  overtook  the  detached 
cars,  and  the  plaintiff's  arm  was  caught  between  the  draw- 
heads,  the  request  that  if  the  plaintiff  was  injured  by  his  failure 
to  adopt  the  safer  course,  he  can  not  recover,  is  well  refused, 
if  it  does  not  appear  that  he  had  time  to  comprehend  the  safer 
way,  and  to  adjust  himself  accordingly.    lb.  346. 

9.  Charge  as  to  the  duty  of  plaintiff.-^lt^  in  an  action  by  a  brakeman 

against  a  railroad*  company  for  injuries,  alleged  to  have  been 
received  while  uncoupling  cars,  on  account  of  the  negligence 
of  the  engineer,  there  is  evidence  from  which  the  jury  might 
believe  that  the  plaintiff's  danger  was  not  obvious  to  him,  it  is 
error  to  instruct  the  jury,  that  *  If  the  jury  believe  from  the 
evidence  that  it  was  impossible  for  plaintiff  to  have  done  this 
work  without  getting  his  arm  in  between  the  dead-woods,  then 
the  court  charges  the  jury  that  he  should  not  have  done  the 
work  at  all,  and  he  can  not  recover  in  this  action,  if  he  at- 
tempted to  do  the  work,  if  it  were  impossible  to  do  so,  and 
while  so  engaged  was  injured."    lb.  346. 

10.  Charge  as  to  obeying  the  signals  of  the  conductor. — A  charge  that 

assumes  that  the  engineer  can  not  be  negligent  in  operating  his 
engine,  if  he  does  so  in  prompt  and  careful  compliance  with 
the  signals  of  the  conductor,  is  erroneous,  where  an  ace,  how- 
ever performed,  would  be  a  negligent  one ;  and  it  is  not  for  the 
court  to  assume  the  truthfulness  of  the  testimony  of  the  con- 
ductor that  the  signal  given  on  a  certain  occasion  was  a  proper 
one.    lb.  346. 

11.  Averment  of  negligence  in  the complai?it.— In  an  action  by  a  con- 

ductor against  a  dummy  railroad  company,  for  personal  inju- 
ries, caused  by  a  train  running  into  an  open  switch,  and  throw- 
ing him  from  one  of  the  cars,  a  count  of  the  complaint,  which 
alleges  that  the  injuries  were  inflicted  because  ''the  switch  from 
the  main  line  into  the  siding  on  to  which  said  train  ran  was 
negligently  allowed  to  be  and  remain  without  a  lock  or  other 
sumcient  means  of  fastening  the  same,"  states  a  good  cause  of 
action.     B^gham  Railway  &  Electric  Co.  v.  Allen,  369. 

12.  Same. — But  the  averment  in  one  of  the  counts  of  said  complaint. 

that  the  switch  "was  negligently  allowed  to  remain  open," 
without  other  allegations  of  negligence,  is  insufficient.    16. 359. 
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18.  Defect  in  road-way;  not  having  proper  lock  or  fanUning  upon  switch. 
Whether  a  lock  or  proper  fastening  is  such  a  component  part 
of  the  switch  as  that  the  failure  to  provide  it  renders  a  railroad 
company  liable  for  injuries  resulting  therefrom,  is  determined 
by  utility  and  the  usage  and  custom  of  well  regulated  roads. 
/6.  359. 

14.  Same;  knowledge  of  conductor. —Where ^  in  an  action  against  a 
railroad  company  by  a  candtietor  f or  injuries,  alleged  to  have 
been  fiamied  by  reason  of  defects  in  the  condition  of  the  ways, 
works  or  machinery  of  said  road,  it  is  shown  that  the  plaintiff 
had  known  of  the  defect  complained  of  for  a  year  prior  to  the 
injury,  and  remained  in  the  employment  during  that  time,  he 
will  be  held  to  have  assumed  the  risk,  and  to  be  guilty  of  such 
contributory  negligence  as  precludes  a  recovery.    Ih  35  •. 

16.  VoUntinon  fit  injuria. —tThedoctvine  of  volenti  non  fit  injuria  is 
not  changed  by  the  provisions  of  section  2590  of  the  Code  of 
1886 ;  and  an  employee,  with  knowledge  of  a  defect  in  the  ways, 
works  or  machinery,  who  continues  in  the  service  of  his  em- 
ployer after  the  lapse  of  a  reasonable  time  for  its  remedy,  as- 
sumes the  risk  incident  to  such  defect,  and  can  not  recover  for 
injuries  which  he  receives  in  consequence  thereof.— (Af.  A  B.  R. 
R.  Co.  V.  Holborn,  84  Ala.  133;  H.  A.  d'  B.  R.  R.  Co.  v.  Walters, 
91  Ala.  435,  overruled.)    Ih.  359 

16.  Gross  careless nesSy  wantonness  or  recklessness — In  an  action  against 

a  railroad  company  for  damages,  on  account  of  personal  inju- 
ries, where  it  is  shown  that  the  acldent  was  within  the  corporate 
limits  of  a  town  or  city,  but  not  at  a  public  crossing,  or  under 
such  conditions  as  that  defendant  was  chargeable  with  notice, 
in  the  absence  of  proof  of  actual  notice,  that  there  were  per- 
sons on  the  track  at  the  place  where  the  accident  occurred,  or 
a  knowledge  that  injury  would  result  as  the  probable  conse- 
quences of  any  mere  neglect  of  duty,  no  recovery  can  be  had 
under  a  count,  which  alleges  that  the  injuries  were  caused  by 
the  "gross  carelessness,  wantonness  or  recklessness*'  of  the  de- 
fendant.   Stri7iger  v.  Ala.  Min.  R.  R.  Co.,  397. 

17.  Evidence  as  to  simple  negligence — Where  the  evidence  is  in  conflict 

as  to  whether  the  defendant  is  guilty  of  simple  negligence,  it  is 
a  question  for  the  jury  to  determine  whether  the  defendant  is 
guilty  of  negligence,  and  then  whether  the  plaintiff  is  guilty  of 
negligence  which  proximately  contributed  to  his  injury. 
lb.  897. 

18.  Crossing  railroad  track. — A  person  has  the  right  to  cross  over  a 

railroad  track  wherever  he  may  have  occasion  to  do  so,  but  be- 
fore attempting  to  cross,  he  must  look  and  listen  ;  and  if,  after 
having  thus  assured  himself  that  the  way  is  clear,  while  at- 
tempting to  exercise  this  right  by  crossing  over  the  railroad 
track  in  a  city  or  town,  he  is  injured  by  the  negligence  of  the 
employees  of  the  railroad  company,  in  failingtogive  the  signals 
of  warning  required  by  statute,  he  is  entitled  to  recover  for 
personal  injuries  thus  sustained.    lb.  397. 

19.  The  plaintiff  a  trespasser. — If.  in  an  action  against  a  railroad  com- 

pany for  damages  for  personal  injuries,  it  is  shown  that  at  the 
time  of  the  accident  the  plaintiff  was  standing  on  the  track,  or 
walking  along  the  track,  he  was  then  a  trespasser,  and  is  not 
entitled  to  recover,  although  the  defendant  may  have  been 
guilty  of  negligence  in  failing  to  give  warning  of  approach, 
or  to  comply  with  the  rate  of  speed  fixed  by  law.    lb.  397. 
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20.  Bill  of  lading;  right  of  bona  fide  purchaser. — A  bona  fide  purchaser 

of  a  false  bill  of  lading  from  the  person  to  whom  it  was  issusd 
by  a  railroad  company ^s  agent,  may  hold  the  company  liable  to 
the  extent  of  advances  made  by  him  ou  such  bill  of  lading, 
under  section  1179  of  the  Code  of  1886.  Jasper  Trust  Co,  r.  A'. 
C,  3/  d'B.R.R,  Co.,  416. 

21.  Saine;  estoppel  of  carrier. — As  between  a  railroad  compaDy  issu- 

ing a  bill  of  lading,  regular  on  its  face,  and  one  who  ahows 
himself  to  be  the  bona  fide  transferee  or  purchaser  of  the  bill 
of  lading,  the  corporation  is  estopped  from  denying  that  it  re- 
ceived and  holds  the  cotton  specified  in  such  receipt.    Jb.  416. 

22.  Fahe  issue  of  bill  of  lading  by  agent  of  railroad  company;  inquiry 

necessary  by  endorsee. — When  a  railroad  company's  agent  issues 
a  bill  of  lading  to  a  fictitious  firm,  for  goods  never  received, 
and  endorses  it  in  the  name  of  said  firm,  the  endorsee  is  put 
upon  inquiry  concerning  the  endorsing  firm  ;  and  failing  to  in- 
form himself  as  to  whether  there  was  such  a  firm,  and  not  ob- 
taining .the  endorsement  from  the  firm  to  whom  the  lill  of  la- 
ding was  issued,  he  can  not  recover  damages  from  the  railroad 
company  under  section  1179  of  the  Code  of  1886.    Jb,  416. 

23.  Contributory  negligence   in   uncoupling   cars;  violation    of   knovn 

rule.— A  brakeman  on  a  railroaa,  who,  in  violation  of  a  known 
rule  of  the  company,  and  without  excuse,  attempts  to  uncouple 
cars  while  in  motion,  and  injury  results  therefrom,  is  guilty  of 
contributory  negligence;  and  when  the  evidence  shows  that 
had  he  observed  the  rules  of  the  company  the  negliii^Dce 
charged  against  his  co-employees  would  not  have  caused  the 
injury  complained  of,  the  general  affirmative  charge  should  be 
given  for  the  defendant.     R.  d:  D.  R.  R.  Co.  v.  Thomasanj  471. 

24.  Liability  of  defendants  as  joint  tort  feasors. — In  an  action  against 

two  or  more  defendants,  seeking  to  hold  them  liable  as  joint  tort 
feasors,  responsible  jointly  and  severally  for  the  resulting  in- 
jury, the  wrong  complained  of  must,  in  fact,  be  jointly  done  by 
the  defendants,  or  if  contributed  to  by  each,  a  joint  pnrpose 
must  be  imputable  to  each  of  them.  R.  <fc  D.  R.  R.  Co.  v.  Green- 
wood, 501. 

25.  Jridgment  against  one  of  two  defendants,  when  sued  for  the  same  lort. 

Where,  in  an  action  for  injuries  against  two  railroad  companies, 
the  complaint  alleges  the  joint  and  several  liability  of  the  de- 
fendants for  the  result  of  their  separate  and  distinct,  but  con- 
curring and  co-acting  negligence,  and  the  sufficiency  of  the 
complaint  is  not  tested  by  demurrer,  but  both  the  defendants 
plt^ad  the  general  issue,  judgment  may  be  properly  rendered 
against  one  of  the  defendants  and  in  favor  of  the  other. 
lb.  501. 

26.  Punitive  damages. ^In  an  action  against  two  railroad  companies 

for  injuries  caused  by  a  collision,  at  a  point  where  the  two 
roads  intersect,  when  there  is  evidence  tending  to  show  that 
the  speed  of  one  of  the  trains  at  the  time  of  the  accident  was 
30  or  40  miles  per  hour,  that  such  train  was  not  brought  to  a 
full  stop  near  the  crossing,  as  required  by  statute,  never  slack- 
ened its  speed  when  it  approached  such  crossing,  and  that  the 
engines  of  both  trains  were  in  plain  view  when  the  rapidly  mov- 
ing engine  was  150  feet  away  from  the  crossing,  it  is  open  to  the 
'jury  to  conclude  that  there  was  wantonness,  wil fullness  and 
reckless  indifference  to  probable  consequences  on  the  part  of 
the  engineer  on  such  engine,  and  the  question  of  punitive  dam- 
ages is  properly  submitted  to  the  jury.    Jb.  501. 
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27.  Same;  actual  knowledge  of  danger  not  necessary  to  recover  such 

damages. — If  an  enKineer,  who  knows  the  location  of  the  cross- 
ing of  his  road  by  another  road,  and  that  the  physical  conform- 
ation of  the  locality  prevents  his  seeing  trains  on  the  other 
road,  until  too  close  to  prevent  a  collision,  unless  he  has  com- 
plied with  the  statute  requiring  all  trains  to  stop  within  100 
feet  of  the  crossing,  and  he  neglects  to  stop  as  required  by 
statute,  runs  his  train  upon  the  crossing  without  even  slackening 
its  speed  of  thirty  or  forty  miles  per  hour,  and  a  collision 
ensues,  he  is  guilty  of  such  wanton  and  reckless  conduct  as  im- 
poses upon  the  railroad  the  liabilitv  for  punitive  damages,  not- 
withstanding he  may  have  had  no  actual  knowledge  of  the 
approach  of  the  train  on  the  other  road.    lb.  501. 

28.  Care  and  diligence  required  by  railroads  for  passengers. — The  law 

requires  of  all  railroad  companies,  and  their  employees,  en- 
gaged in  the  carriage  of  passencrers.  the  highest  degree  of  care, 
diligence  and  skill  known  to  careful,  diligent  and  skillful  per- 
sons engaged  in  such  business.    lb.  501. 

29.  Duty  of  tr a irt men  stopping  at  crossings. — Trainmen,  after  stopping 

for  a  crossing,  in  obedience  to  the  statute,  must,  before  pro- 
ceeding, make  every  effort,  that  the  highest  degree  of  care, 
skill  and  diligence  requires,  to  be  sure  the  way  is  clear  and  will 
remain  so  long  enough  for  the  passage  of  their  train  over  the 
intersecting  road ;  and  this  duty  is  not  performed,  when,  before 
proceeding,  the  engineer  is  only  "reasonably  sure  the  way  is 
ch'ar.''  or  has  simply  ^'endeavored,  in  good  faith,  to  ascertain 
whether  or  not  the  way  is  clear."    Tb.  501. 

30.  Trainmen* s  right  to  assume  a  compliance  with  the  statute  by  the  em- 

ployees of  an  intersecting  road. — A  charge  that  trainman  on  one 
road,  who  have  complied  with  the  statute  in  approaching  a 
crossing,  may  assume  that  trainmen  on  the  intersecting  road 
will  also  comply  therewith,  is  not  objectionable,  as  ignoring  a 
duty  which  might  have  arisen  after  the  train  that  complied 
with  the  statute  had  started,  when  given  in  connection  with 
the  further  instruction,  that  the  train  that  stopped  had  not  the 
right  to  proceed  over  the  crossing  if  the  circumstances  indi- 
cated that  the  other  train  would  not  stop.    lb.  501. 

31.  Charge  invasive  (tf  jury* s  province  erroneous. — In  an  action  against 

two  intersecting  railroads  for  injuries  resulting  from  a  collision 
of  trains  at  their  crossing,  the  alleged  negligence  being  con- 
troverted by  each,  a  charge  asked  by  one  of  the  defendants  that 
assumes  the  negligence  of  the  other,  and  submits  to  the  jury 
only  whether  such  negligence  was  the  proximate  cause  of  the 
injury,  is  erroneous,  as  invading  the  province  of  the  jury. 
lb.  501. 

32.  Action  by  administrator  of  deceased  employee  must  be  brought  within 

one  year  after  the  cause  of  action  accrues. — An  action  against  a 
railroad  company  by  the  administrator  of  a  deceased  employee, 
to  recover  damages  for  the  alleged  negligent  killing  of  his  in- 
testate, must  be  commenced  within  one  year  after  the  cause  of 
action  accrued,  as  provided  by  subdiv.  6,  section  2619  of  the 
Code  of  1886;  and  is  not  governed  by  section  *J589.  O^Keif, 
Admr.  v.  M.  &  C.  R.  R.  Co  ,  524. 
38.  Action  for  damages ;  averments  of  complaint. — In  an  action  against 
a  railroad  company  for  injuries,  alleged  to  have  been  suffered 
by  the  plaintiff  while  attempting  to  boai*d  a  train  by  reason  of 
a  handle  on  one  of  the  cars  giving  way,  it  is  necessary  that  the 
complaint  should  aver  that  the  plaintiff  attempted  to  board  the 
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train  at  a  station  provided  for  passengers,  or  at  a  place  where 
it  is  usual  or  customary  to  receive  passengers,  or  that  the 
plaintiff  was  invited  or  knowingly  permitted  to  attempt  to  board 
the  car.  or  that  he  was,  in  some  manner,  accepted  as  a  passen- 
ger.   North  B^gham  Railway  Co.  r.Liddicoat,b46, 

34.  Same.— An  averment  in  the  complaint,  that  "plaintiff  was  in 

the  act  of  getting  on  one  of  defendant's  passenger  cars  as  a 
passenger,  as  he  had  the  right  to  do,"  is  a  mere  statement  of 
the  pleader's  conclusion,  ard  no  weight  can  be  accorded  it  in 
determining  the  sufficiency  of  the  complaint.    lb.    545. 

35.  Same;  pleadings  construed  against  the  pleader. — The  averments  in 

a  complaint  that  the  jllaintiff  attempted  to  board  the  train  when 
it  was  a  short  distance  south  of  where  the  defendant's  road 
crosses  another  railroad,  does  not.  by  reason  of  the  statute  re- 
quiring all  trains  to  stop  before  crossing  the  track  of  an  inter- 
secting road  within  one  hundred  feet  of  the  crossing,  raise  the 
inference  that  the  defendant's  train  was  at  rest  when  the 
plaintiff  attempted  to  board  it,  it  not  being  averred  that  the 
train  was  on  a  north-bound  trip,  and  had  approached  within 
one  hundred  feet  of  the  crossing.    Ih.  546. 

36.  General  affirmative  c/iara^.— When,  in  an  action  against  a  railroad 

company  to  recover  damages  for  the  killing  of  a  cow,  there  is 
evidence  from  which  the  jury  could  infer  that  defendant's  em- 
ployees were  negligent  in  not  averting  the  accident,  it  is  error 
to  give  the  general  affirmative  charge  for  the  defendant. 
Moody  V.  A.  G.  S.  R.  R.  Co.,  663. 

37.  Argument  of  counsel  to  the  jury.— In  an  action  against  a  railroad 

company  to  recover  damages  for  the  killing  of  a  cow,  a  state- 
ment by  the  plaintiff's  counsel  in  his  argument  before  the  jury, 
that  "the  witnesses  were  bound  to  testtfv  as  they  did;  that  if 
they  had  testified  differently,  they  would  have  been  promptly 
discharged,"  when  wholly  unsupported  by  the  eviaence,  is 
properly  excluded,    /ft.  553. 

38.  Plea  of  the  general  issue ;  admissions  thereunder  by  a  corporation 

formed  by  consolidation. — In  an  action  for  personal  injuries 
against  a  corporation,  on  the  theory  that  it  assumed  the  liability 
of  a  negligent  corporation,  which  consolidated  with  others  to 
form  the  defendant,  after  the  injuries  were  received,  and  be- 
fore the  institution  of  the  suit,  the  plea  of  the  general  issue 
admits  the  defendant's  corporate  character,  but  does  not  admit 
that  the  defendant  derived  its  existence  from  the  consolida- 
tion of  the  negligent  company  with  other  corporations.  Zealy 
V.  Birmingham  Railway  tC-  Electric  Co  ,  579. 
.39  Action  against  a  corporation;  evidence  of  consolidation. — In  an  action 
against  a  corporation,  alleged  to  have  been  formed  by  the  con- 
solidation of  a  corporation  guilty  of  the  negligence  complained 
of  with  other  corporations,  a  aeed  executed  by  the  negligent 
corporation  to  the  defendant,  after  the  institution  of  the  suit, 
which  recites  the  latter's  creation  by  consolidation  at  some 
time  prior  to  the  date  of  the  deed,  and  which  conveys  all  rights, 

Property,  &c.  of  the  grantor,  and  an  act  of  the  legislature  con- 
rming  the  consolidation  referred  to  in  said  deed,  when  taken 
together  with  the  admission  incident  to  the  plea  of  the  general 
issue — that  defendant  existed  as  a  corporation  before  suit  was 
brought— constitute  competent  evidence  of  ihe  alleged  consoli- 
dation prior  to  the  institution  of  the  suit ;  and,  hence,  it  is 
error  for  the  court  to  give  the  general  affirmative  charge  for 
the  defendant,  on  the  theory  that  there  was  no  evidence  to 
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Srove  that  the  negligent  corporation  had  been  merged  into  the 
efendant.    76.570. 

40.  Calculation  of  damages;  y)hat  to  he  considered  —When,  in  an  action 

to  recover  damages  for  personal  injuries,  the  evidence  shows 
the  age  of  the  plaintiff,  his  expectancy  of  life  according  to  the 
mortality  tables,  the  rate  of  his  earnings  before  the  injury,  his 
subsequent  disability  to  labor,  his  helpless  condition,  and  suf- 
fering endured,  all  of  these  facts  must  be  considered  by  the 
jury  in  the  calculation  of  the  damages  to  be  awarded ;  and 
charges  which  are  predicated  upon  facts  disclosed  in  annuity 
tables  introduced  in  evidence,  to  the  exclusion  of  these  other 
facts  of  the  case,  are  properly  refused.  L.  &  N,  R.  R.  Co.  v, 
Davis.  593. 

41.  Charges  to  the  jury  when  there  is  conflict  in  the  eindence,— When 

there  is  conflict  in  the  evidence,  as  to  whether  the  car  that  col- 
lided with  the  car  that  inflicted  the  injury  upon  the  plaintiff 
was  put  upon  the  track  by  meftns  of  a  ^running  switch'*  or 
*'drop  switch  "  it  is  improper  to  charge  the  jury  that  a  "run- 
ning switch"  was  not  made     I  b.  593. 

42.  CiLstom  of  well  regulated  roads  no  excuse  for  violation  of  defendant's 

rules.— When  the  rules  of  a  defendant  railroad  forbid  the  mak- 
ing of  "running  switches/*  it  is  no  excuse  for,  and  does  not  re- 
lieve the  said  company  from  negligence  imputed,  when  injury 
results  from  a  violation  of  such  rules,  that  other  well  regulated 
roads  are  in  the  habit  of  making  running  switches.    Ih.  593. 

RECEIVER. 

1.  Appointment  of  receiver ^  notwithstanding  sale  of  property  under  at- 

«ac/imen<.— The  fact  that  non-secured"  creditors  of  a  mortgagor 
have  attached  and  sold  the  personal  property  mortgaged,  does 
not  defeat  the  paramount  lien  of  the  mortgage,  so  as  to  prevent 
the  appointment  of  a  receiver,  on  the  application  of  the  mort- 
l^agee,  to  take  charge  of  the  property  ;  and  this  notwithstnnd- 
ing  its  sale  under  the  attachment.  Cooper  v.  Bemey  Nat. 
Bank,119. 

2.  Breach  of  trust ;  trustee    in  inritum.^When  a  receiver,  duly  ap- 

pointed by  a  Chancery  Court,  makes  an  unauthorized  disposi- 
tion of  the  trust  fund  confided  to  him  to  a  person  cognizant  of 
the  breach  of  it,  who  invests  the  money,  such  person  becomes  a 
trustee  in  invitum  of  such  fund,  and  if  the  money  can  be  traced 
into  specific  property  a  trust  will  attach  to  such  property. 
Goldthwaite  v.  Ellison^  497. 

8.  Same;  participation  therein  does  not  create  a  lien  on  other  property. 
The  fact  that  a  partnership  firm  in  contracting  a  debt  with  a 
receiver,  who  is  a  member  of  such  firm,  participates  in  a  breach 
of  trust  by  the  receiver,  does  not  fasten  a  lien  on  the  firm's 
property  for  the  payment  of  such  debt.     lb.  497. 

4.  Mortgage  by  insolvent  partnership  ;  part  of  its  general  assignment. — A 
partnership  that  has  borrowed  trust  funds  from  one  of  its 
members,  who  was  the  receiver  in  a  chancery  cause,  without 
giving  a  mortgage  on  real  estate  as  required  by  order  of  court, 
can  not,  on  the  day  of  making  a  general  assignment  for  the  ben- 
efit of  its  creditors,  prefer  the  said  receiver,  by  giving  to  him  a 
mortgage  on  a  part  of  the  firm's  property,  although  in  pursu- 
ance of  an  agreement  to  give  such  mortgage,  alleged  to  have 
been  entered  into  when  the  loan  was  made ;  and  a  mortgage 
given  under  such  circumstances  will  be  construed  to  be  part  of 
the  general  assignment.    lb.  497. 
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RECOGNIZANCE.  See  Bail,  and  Witnebb,  2. 
RKDEMPTION. 

1.  Tender;  what  necessary  when  purchaser  is  a  non-residerU . — When  a 

bill  is  filed  to  redeem  lands  sold  under  a  mortgage,  and  the  pur- 
chaser is  absent  from  the  State,  a  tender  to  be  sufficient  must 
be  made  by  a  deposit  of  the  muney  in  court  on  the  filing  of  the 
bill.     Beebe  v.  Buxton,  117. 

2.  Payment  of  money  into  court  not  a  prerequsite  of  a  hill  to  redeem  and 

to  enjoin  the  execution  of  a  power  of  sale.— The  payment  of  money 
into  court  is  not  essential  to  the  equity  of  a  bill  by  the  mort- 
gagor to  redeem  and  to  enjoin  the  execution  of  a  power  of  sale, 
when  the  bill  alleges  a  tender,  several  times  repeated,  and  its 
refusal,  and  that  the  complainants  "are  now  reaidy  and  willing 
to  pay,  and  have  been  ready  and  willing  to  pay  ever  since"  the 
tender.     McCalley  v.  Otey^bSA. 

REGISTRATION  OF  CONVEYANCES. 

1.  Recorded  mortgage  of  personal  property  not  void  because  mortgagor  . 

is  left  in  possession,— A  recorded  mortgage  of  personal  property 
is  not  void  as  against  non-secured  creditors  by  reason  of  the 
mortgager  being  left  in  possession ;  the  recording  being  re- 
gard^ as  a  substitute  for  the  change  of  possession.  Howell  v. 
Garden,  100. 

2.  A  recorded  mortgage  of  personal  property  is  not  void  because  tk€ 

mortgagor  is  left  in  possession. — A  recorded  mortgage,  conveying 
both  realty  and  personal  property  is  not  invalidated  as  to  the 
personalty  by  reason  of  the  fact  that  the  mortgagor  is  left  in 
possession  of  such  personal  property  until  default ;  the  record- 
ing of  a  mortgage,  as  directed  by  the  statute,  is  regarded  as  a 
substitute  for  a  change  of  possession.  Cooper  et  al.  v  Bemey 
National  Bank,  119. 

3.  Mortgage  on  personal  property  to  be  recorded  in  the  county  where  prop- 

erty is  located. — A  mortgeige  on  personal  property  situated  in 
this  State,  but  executed  by  a  non-resident,  should  be  recorded 
in  the  county  in  which  the  property  is  situated.  (Code,  §  1806.) 
lb.  119. 

REHEARINGS. 

1.  A  judge  can  not  dismiss  petition  for  re-hearing.— The  jurisdiction 

to  finally  hear  and  determine  a  petition  for  re-hearing,  beine 
conferred  by  statute  (Code,  §  2876)  upon  the  Circuit  Court,  and 
not  upon  the  judge,  the  judge  has  no  authority  to  dismiss  such 
a  petition.     Ex  parte  Farquhar  &  Son^  875. 

2.  Suspension  of  execution  necessary  pending  re-hearing ;  righi  of  court 

to  grant  the  same.— A  supersedeas  granted  on  an  application  for 
re-hearing  having  been  set  aside  by  the  direction  of  this  court, 
a  judge  of  the  Circuit  Court,  on  proper  application,  should 
grant  another  supersedeas,  pending  the  petition  for  rehearing; 
suspension  of  execution  of  the  judgment  being  necessary. 
lb.  375. 

3.  Demurrers  to  a  petition  for  re-hearing  and  rulings  on  the  pleadings 

and  eriderce  can  not  be  considered  on  application  for  mandamus. 
On  an  application  for  mandamus^  to  show  cause  why  a  superse- 
deas granted  by  a  judge  of  the  Circuit  Court  shoula  not  be  va- 
cated, and  the  petition  for  re-hearing  dismissed,  this  court  can 
not  consider  the  rulings  on  demurrer  to  the  petition,  and  on 
the  pleas  and  evidence  in  the  case.    lb.  875. 
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RENT. 

1.  Contract  of  rent  for  one  year. — A  contract  for  the  rent  of  premises 

for  the  term  of  one  year,  to  commence  at  a  future  day,  is  void 
under  the  statute  of  frauds  (Code,  $  1732),  unless  reduced  to 
writing.    Gamer  v,  Ullmarif  218. 

2.  Contract  of  rent  by  the  month. — A  contract  of  renting  by  the  month 

is  not  presumed  to  be  for  the  term  of  one  year,  but  may  be  ter- 
minated by  either  party  at  the  end  of  any  month.    lb.  218. 

3.  Breach  of  the  conditions  of  a  lease;  waiver  of  such  breach. — ^The  ac- 

ceptance by  a  landlord  of  the  rents  accruing  after  the  breach  of 
the  conditions  contained  in  a  lease,  with  full  knowledge  of  the 
breach,  and  of  all  the  circumstances,  is  an  affirmation  that  the 
contract  of  lease  was  still  in  force  and  was  to  continue,  for  the 
time  for  which  the  rent  was  paid  and  received ;  and  the  lessee 
can  not  be  considered  a  trespasser  during  the  cime  for  which 
.  he  paid  rent.    Brooks  v.  Rogers,  428. 

4.  Same. — The  making  of  a  contract  by  which  the  lessee  released  to 

to  the  lessor  a  portion  of  the  leased  premises  for  a  consideration 
which  was  to  be  credited  upon  subsequently  accruing  rent,  and 
which  was  executed  after  the  knowledge  on  the  part  of  the  les- 
sor that  the  covenants  of  the  lease  were  broken,  is  an  affirma- 
tion of  the  subsistence  of  the  lease. at  the  time  of  such  contract, 
and  constitutes  a  waiver  of  the  forfeiture,  and  right  to  re-enter 
for  breach  of  the  covenants  of  the  lease  prior  to  the  execution 
of  such  contract.  lb.  433. 
6.  Action  on  rent  note;  right  to  maiyitain  the  same. -^ A  vendor  of  leased 
premises,  who,  under  an  agreement  with  his  vendee,  is  to  retain 
possesson  of  the  rent  notes  subsequently  maturing,  collect 
them  as  they  mature,  credit  the  vendee  with  the  amount  col- 
lected, and  account  to  her  therefor,  has  no  beneficial  interest  in 
such  rent  notes,  and  can  not  maintain  an  action  in  his  own 
name  founded  upon  them.    Moses  v.  Ingram,  483. 

See  Landlord  and  Tenant. 

REPLEVY  BONDS.    See  Bonds.* 

RES  INTER  ALIOS  ACTA. 

1.  Res  inter  alios  acfa.— Proceedings  in  a  contest  of  a  homestead  ex- 
emption between  an  execution  creditor  and  his  debtor,  are  res 
inter  alios  acta  as  to  the  debtor's  grantee,  who  files  a  bill  to  en- 
join a  sale  under  the  execution.    Fuller  v.  Whitlock,  411. 

RETAILING  SPIRITOUS  LIQUORS.    See  Criminal  Law,  sob-title. 

RETURN.    See  Officers. 

SALES. 

1.  Sole  under  decree  of  Probate    Court;  estoppel — When  lands  are  sold 

under  a  decree  of  the  Probate  Court,  and  the  purchase-money 
is  received  by  the  administrator,  and  accounted  for  in  his  ad- 
ministration, the  sale,  in  a  court  of  equity,  will  be  treated  as 
valid,  and  the  parties  estopped  from  impeaching  it.  Oden  v. 
Dupuy,  36. 

2.  Same.— One  who  has  received  and  retains  the  proceeds  of  prop- 

erty sold,  even  though  sold  without  authority,  is  estopped  from 
claiming  the  property  itself.  To  receive  and  retain  the  pro- 
ceeds is  a  ratification  of  the  unauthorized  sale.    lb.  36. 

3.  Saleof  decedent's  lands;  estoppel.    Persons  who  are'parties  to  the 

final  settlement  of  ^an  executorship  are  estopped,  so  long  as 
48 
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such  settlement  remains  un impeached  by  direct  attack,  from 
claiming  in  a  court  of  equity  the  same  lands,  from  the  sale  of 
which  they  received  the  benefit,  and  the  proceeds  of  which 
were  fully  accounted  for  to  them  on  such  final  settlement. 
Creamer  v.  ITolbrook,  52. 

4.  When  a  sale  under  mortgage  premature. — The  recitals  in  a  mortgage 

that  it  was  given  to  secure  an  indebtedness  evidenced  by  '"two 
promisory  notes,  .  .  payable  as  described  in  a  conveyance  of 
the  date**  of  the  execution  of  the  mortgage,  and  it  was  given 
to  secure  "the  true  and  prompt  payment  of  the  same"  by  a 
certain  day  mentioned  in  the  mortgage,  in  the  absence  of  the 
conveyance  referred  to  and  of  facts  showing  that  one  of  the 
notes  fell  due  prior  to  the  date  named  in  the  mortgage,  will  be 
construed  to  mean  that  if  the  mortgage  debt,  or  any  part  there- 
of, remained  unpaid  after  the  day  named  in  the  mortgage, 
the  mortgagee  would  have  the  right  to  sell  under  the  power ; 
and  a  sale  prior  to  that  date  is  premature.  Sullivan  v.  McLaugh- 
lin, eo. 

5.  Sale  of  fertilizer. — Before  a  valid  sale  of  commercial  fertilizer  can 

be  made  in  this  State,  the  seller  must  be  licensed,  and  the 
fertilizer  tagged,  as  required  by  the  statute  (Code,  ^  139-141) ; 
and  this  is  true  whether  the  seller  is  a  resident  or  non-resi- 
dent, and  wjiether  the  fertilizer  was  manufactured  in  this 
State  or  elsewhere.    Merriman  d'  Co.  v.  Knox.  93. 

6.  Effect  of  a  sale  of  lands  under  a  decree. -A  defendant,  claiming 

title  by  adverse  possession,  is  concluded  from  setting  up  such 
title,  when  the  lands  sued  for  were  sold  as  a  part  of  her  donor's 
estate,  under  a  decree  of  the  Chancery  Court  in  a  cause  to 
which  she  was  a  party,  and  at  which  sale  the  land'  was  pur- 
chased by  the  plaintiff.    Lee  v.  Thompson,  95. 

7.  Sale  by  one  partner  to  another;  adequate  legal  remedy. — A  sale  by  one 

partner  to  another  of  his  interest  in  a  partnership,  unless  it  is 
otherwise  provided  by  the  contract  of  sale,  operates  such  a 
change  in  the  position  of  the  seller  that  he  no  longer  has  any 
claim,  based  upon  the  existence  of  the  partnership  relation, 
which  would  justify  an  accounting  between  the  two  partners ; 
and  the  compensation  agreed  to  be  paid  must  be  enforced  at 
law,  equity  having  no  jurisdiction  to  enforce  the  agreement. 
Brown^Admr.  v.  Burnum,  114. 

8.  Sak  of  homestead, — When,  after  a  claim  of  homestead  exemption 

has  been  duly  made  and  filed,  the  own«>r  during  a  temporary 
absence  leases  the  premises  for  a  period  less  than  one  year,  his 
right  to  such  exemption  is  not  forfeited,  provided  the  animus 
revertendi  continued  to  exist ;  and  a  sale  of  the  premises  within 
12  months  from  the  time  of  his  leaving  is  a  conveyance  of  the 
homestead.    Fuller  v.  Whitlock,  411. 

9.  Same;  can  not  be  impeached  by  creditors. — A  sale  of  property,  ex- 

empt as  a  homestead,  can  not  be  impeached  by  creditors  and 
this,  notwithstanding  the  sale  may  have  been  fraudulent,  and 
made  to  hinder,  delay  or  defraud  the  creditors.    lb.  411. 

SERVICE  OF  PROCESS. 

1.  Officer's  liability  for  false  return. — If  an  officer's  return  is  im- 

peached, and  the  attack  is  sustained,  he  is  liable  in  damages  to 
the  party  who  may  have  been  injured  by  such  false  return. 
Jefferson  Co.  Sav.  Bank  v.  McDermott,  79. 

2.  Sheriff  a  necessary  party.— On  a  motion  to  amend  a  sheriff's  retam, 

so  as  to  show  a  different  date  of  service  from  that  certified,  the 
sheriff  is  a  necessary  party .    lb.  79. 
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8.  Priority  of  lien  by  service  of  process, — When  proceRS  in  an  action 
by  creditors  to  set  aside  as  fraudulent  a  sale  of  a  stock  of  goods 
is  served  prior  to  the  levy  of  defendant's  attachment,  the  at- 
tachment lien  is  subordinate  to  the  lien  of  the  process.    lb.  70. 

4.  Action  against  a  corporation;  judgment  by  default;  proof  of  service 
of  process. — To  authorize  the  rendition  of  a  judgment  by  default 
against  a  corporation,  the  record  must  show  that  proof  was 
made  to  the  court  that  the  person  on  whom  the  process  was 
served  was,  at  the  time  of  the  t^ervice,  such  an  officer  or  agent 
of  the  defendant,  as  was,  by  law,  authorized  to  receive  service 
of  process  for,  and  on  behalf  of  the  defendant.  Oxanna  Build- 
ing Asso,  V.  Agee,  671. 

6.  Judgment. by_  default^  irithout  service  of  process. — In  an  action  against 
several  defendants,  one  of  whom  is  not  served  with  process,  it 
is  error  to  render  judgment  by  default  against  all  of  the  de- 
fendants, and  such  judgment  will  be  reversed.  Windham  v. 
National  Fertilizer  Co.,  578. 

6,  Bill  in  equity  against  a  corporation;  proof  of  service  of  process. 
Before  a  decree  pro  confesso  and  final  decree  can  be  renaered  in 
a  suit  in  chancery  against  a  corporation,  proof  must  be  made 
that  the  person  upon  whom,  as  shown  by  the  sheriflf's  return, 
the  process  of  summons  was  served,  was  the  agent  of  the  corpo- 
ration, or  occupied  such  other  relation  towards  it,  as  justified 
the  service  upon  him  for  the  corporation.  Oxanna  Building 
Asso.v.  Agee,  591. 

SHERIFFS. 

1.  Officer's  liability  for  false  return. — If  an  officer's  return   is  im- 

peached, and  the  attack  is  sustained,  he  is  liable  in  damages  to 
the  party  who  may  have  been  injured  by  such  false  return. 
Jeff.  Co.  Sav.  Bank  r.  McDermott,  79. 

2.  Sheriff  a  necessary  party. — On  a  motion  to  amend  a  sheriff's  re- 

turn, so  as  to  show  a  different  date  of  service  from  that  certi- 
fied, the  sheriff  is  a  necessary  party.    lb.  79. 

3.  Prima  facie  liability  of  sheriff  for  the  discharge  of  a  levy.— ^The  fact 

that  property  was  levied  on  under  an  execution  as  the  property 
of  the  defendant,  imposes  a  prima  facie  liability  on  the  sheriff 
to  the  plaintiff,  for  the  value  of  the  property,  not  to  exceed  the 
injury  plaintiff  might  sustain  from  the  discharge  of  the  levy; 
but  in  the  absence  of  other  proof,  the  statement  in  the  exemp- 
tion claim,  which  was  offered  in  evidence  by  the  plaintiff,  that 
the  only  claim  the  defendant  had  to  the  property  levied  upon 
was  a  lien  to  secure  the  debt,  overcomes  the  prima  facie  liability 
of  the  sheriff.     Kennedy  v.  Smith ,  83. 

4.  Burden  of  proof  on  sheriff  to  show  property  not  subject  to  execution. 

In  a  proceeding  against  the  sheriflf  for  a  failure  to  collect  money 
under  an  execution,  where  the  sheriff  has  been  indemnified,  he 
assumes,  by  failing  to  sell,  the  burden  of  showing  that  the  prop- 
erty was  not  subject  to  levy  and  sale  under  the  execution. 
lb.  83. 

5.  Failure  of  plaintiff  to  file  a  contest  of  e.remption;  duty  of  sheriff  to 

discharge  the  levy. — When  a  claim  of  exemption  has  been  filed 
with  the  sheriff  to  property  levied  on  under  execution,  and  due 
notice  thereof  given  to  the  attorney  or  plaintiff  in  execution, 
and  the  latter  fails  to  file  a  contest  within  the  time  prescribed 
by  law,  the  right  of  the  sheriff  to  sell  under  execution  ceases, 
notwithstanding  the  indemnity,  and  it  becomes  mandatory  upon 
the  sheriff,  under  the  terms  of  the  statute  (Code,  i  2621),  to  dis- 
charge the  levy.    /6,8d. 
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6.  The  right  ofaheriff  to  disregard  a  claim  of  exemption. — A  sherifif  has 
no  power  to  pass  on  the  sufficiency  of  a  claim  of  exemption,  and 
can  disregard  no  claim,  unless  interposed  by  the  defendant  in 
an  execution  on  a  judgment  based  on  a  tort,  or  other  demand 
against  which  the  statute  does  not  authorize  a  claim  of  exemp- 
tion to  be  interposed.    Ih.  83. 

STATUTES. 

1 .  By  whom  action  may  he  instituted,  and  in  what  court, — The  statute 

imposing  a  penalty  on  foreign  corporations  doing  business  in 
this  State,  without  a  compliance  with  constitutional  and  statu- 
tory provisions  regulating  their  right  to  do  business  here  (Sess. 
Acts  1886-7,  p.  102),  provides  that  an  action  to  recover  the  pen- 
alty shall  be  brought  in  the  name  of  the  State,  "bv  the  solicitor 
of  the  circuit  in  which  the  offense  is  committed,^' but  does  not 
specify  the  court  in  which  it  shall  be  brought ;  and  the  City 
Court  of  Gadsden  having  all  the  powers  and  jurisdiction  of  a 
Circuit  Court  while  its  solicitor  is  ^'charged  with  the  perform- 
ance in  said  court  of  all  the  duties  imposed  by  law  upon  circuit 
solicitors ;''  held,  that  an  action  to  recover  such  penalty  may  be 
brought  in  said  court  and  by  its  solicitor  Tenn.  Mutual  B.  <jEr 
L.  Asso.  V.  The  State,  198. 

2.  License  tax  on  foreign  corporations,  under  statutory  and  conslituti4>nal 

provisions.— The  statute  approved  February  18th,  1898,  entitled 
**An  act  to  require  all  corporations  to  pay  a  fee  or  license  for 
the  use  of  the  State  before  commencing  business  in  the  State" 
(Sess.  Acts  1892-3,  p.  690),  does  not  apply  to  or  include  a  foreigp 
insurance  company,  which  was  lawfully  engaged  in  doing  busi- 
ness here  on  that  day,  having  fully  complied  with  all  the  con- 
stitutional and  statutory  provisions  then  in  force  regulating  the 
right  of  foreign  corporations  to  do  business  in  this  State.  To 
make  the  statute  apply  to  such  corporations,  would  extend  its 
provisions  beyond  the  ^cope  and  purview  of  its  title.  The  State 
V.  Hartford  Fire  Ins,  Co,  221. 
.  3.  Statutory  lien  of  mechanics  and  material-men;  what  laws  are  of 
force.— ^The  statute  approved  February  12th,  1891,  entitled  ''An 
act  to  provide  liens  for  mechanics  and  material-men,  and  to  re- 
peal sections  3018  3022,  3025,  3026, 3028. 3041,  of  the  Cbde,  and 
section  3027  as  amended  by  the  acts  of  1888-89,"  (Sess.  Acts 
1890-9L,  pp.  578-80),  though  capable  of  execution  as  a  complete 
system  in  itself,  is  to  be  construed  in  connection  with  the  unre- 
pealed sections  of  the  former  law,  making  the  law  now  of  force 
to  consist  of  the  express  provisions  of  the  new  statute  and  the 
unrepealed  sections  of  the  old  law  as  amended  or  changed  by 
the  new.  Colby  v.  St.  James  M.  E.  Church,  259;  B'gham  Bldg,  <t 
Loan  Asso.  v.  May  cfe  Thomas  Hardware  Co.,  276. 

4.  Jurisdiction  of  equity  to  enforce  statutory  Zien.— Since  the  passage 

of  the  act  approved  February  12tn,  1891,  as  before  (Code, 
^  3048),  the  statutory  lien  of  a  mechanic  or  material-man  may 
be  enforced  by  bill  in  equity,  when  the  amount  claimed  is  $100 
or  more,  without  alleging  or  proving  any  special  ground  of 
equitable  jurisdiction.     Colby  v.  St.  James  M.  E.  Church,  259. 

5.  Same.— The  jurisdiction  of  equity  to  enforce  the  statutory  lien  of 

mechanics  and  material-men  (Code,  §  3048).  is  not  taken  away 
by  the  later  statute  approved  February  12th,  1891 ;  and  a  ma- 
terial man  who  has  obtained  a  judgment  at  law  on  his  claim, 
and  become  the  purchaser  of  the  property  at  a  sale  under  it, 
may  come  into  equity  against  a  prior  mortgagee  of  the  property, 
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who  has  also  become  the  purchaser  at  a  sale  under  his  mort- 
gage, to  have  the  priorities  of  their  respective  liens  adjusted, 
and  the  property  sold  for  their  satisfaction  B*gkam  Bldg.  & 
Loan  Asso.  v.  May  A  Thomas  Hardware  Co.,  276. 

6.  Notice  before  filing  claim  of  lien;  constitutional  provisions  as  to  laws 

impairing  remedy  for  enforcement  of  contracts. — The  provision 
contained  in  the  act  approved  February  12,  1891,  requiring  ten 
days  notice  to  be  given  by  a  person  claiming  a  mechanic's  or 
material-man's  lien  before  filing  his  claim  of  lien  (Bess.  Acts 
1890-01,  p.  678,  §  5),  applies  to  liens  claimed  under  contract 
made  prior  to  the  passage  of  the  statute,  the  work  not  having  ^ 
been  commenced  in  this  case  until  after  its  passage ;  and  this 
application  of  the  statute  does  not  make  it  offend  the  constitu- 
tional provision  prohibiting  laws  impairing  the  obligation  of 
contracts  or  the  remedy  for  their  enforcement  Osbom  v.  John- 
son Wall  Paper  Co.y  309. 

7.  Statute  creating  City  Court;  signing  bills  of  exceptions. — ^A  statute 

creating  a  City  Court,  that  provides  that  ten  days  after  the 
rendition  of  a  final  judgment  in  said  court,  such  Judgment  shall 
be  "as  completely  beyond  the  control  of  the  court,  as  if  the 
term  of  the  court  at  which  said  Judgment  was  rendered,  had 
ended  at  the  end  of  said  ten  days,"  does  not  limit  the  signing 
of  the  bill  of  exceptions  to  the  ten  days,  next  after  Judgment 
rendered  in  the  City  Court.  The  signing  of  the  bill  of  excep- 
tions is  not  a  taking  of  control  of  the  judgment  by  the  court. 
{Stein  V.  McArdle,  25  Ala.  561.  overruled.)  Dnnforth  <fc  Armstrong 
V.  Tenn.  dt  Coosa  River  R.  R.  Co.,  331. 

STOCK  AND  STOCKHOLDERS. 

1.  Definition  of  the  capital  stock  of  a  corporation, — The  capital  stock 

of  a  corporation  is  the  sum  fixed  by  the  corporate  charter  as 
the  amount  paid  in, or  to  be  paid  in,  by  the  stockholders  for  the 
prosecution  of  the  business  of  the  corporation,  and  is  a  trust 
fund  for  the  benefit  and  security  of  the  creditors  of  the  corpo- 
ration.    Com,  Fire  Ins   Co.  v,  Bd.  Rev.  of  Montg.  Co.,  1.  • 

2.  Capital  stock  of  one  corporation  can  non  be  invested  in  the  capital 

stock  of  another  corporation, — ^A  corporation  can  not.  in  the  ab- 
sence of  express  statutory  authority,  become  an  incorporator 
by  subscribing  for  the  capital  stock  of  a  new  corporation  ;  nor 
can  it  4o  this  mdirectly  through  persons  acting  as  its  agents. 
lb,  I. 

3.  Insurance  company  not  authorized  to  subscribe  to  the  capital  stock 

of  another  corporation. — Section  1635,  subdivision  7  of  the  Code, 
which  provides  that  insurance  companies  may  'invest  their 
money  in  real  or  personal  property,  stocks  or  choses  in  action," 
does  not  authorize  insurance  companies  to  subscribe  for  and 
invest  its  capital  stock  in  the  capital  stock  of  other  corporations. 
lb,  I. 

4.  Taxation;-  insurance  company  not  relieved  as  to  its  capital  stock  in- 

vested in  other  corporations. — An  insurance  company,  which  has 
invested  a  portion  of  its  capital  stock  in  the  capital  stock  of 
another  corporation,  can  not  be  relieved  from  the  pavment  of 
taxes  assessed  against  such  part  of  its  capital  stock,  on  the 
ground  that  such  portion  is  "invested  in  property  which  is  other- 
wise taxable,"  as  provided  by  section  453,  subdivision  9,  of  the 
Code.  lb,  I. 
6.  The  capital  stock  of  a  corporation  a  trust  fund  in  the  hands  of 
directors,— The  governing  body  or  directors  of  a  corporation 
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hold  the  capital  stock  therein  as  a  trust  fund,  in  order  that  it 
may  be  preserved  and  administered,  primarily,  for  the  benefit 
of  the  creditors,  and,  secondarily,  for  the  benefit  of  the  stock- 
holders.   Corey  v.  Wadsworth^  68. 

6.  Transfer  o/  stock  as  collateral  security;  notice  thereof. — The  power 

to  negotiate  loans  being  expressly  conferred  by  charter  upon  a 
Trust  &  Savings  Company,  if  the  cashier  of  such  company,  in 
negotiating  a  loan  for  a  customer  and  in  the  course  of  the  col- 
lection of  the  proceeds  of  such  loan,  acquires  knowledge  and 
receives  notice  of  the  pledge  of  shares  of  the  ca  ital  atock  of 
such  company  as  collateral  security,  such  knowledge  and  notice 
is  imputed  to  the  company.  B^gham  Tr,  <fr  Sav,  Co.  v.  La,  Nat. 
Bank,  379. 

7.  Same. — The  knowledge  thus  imputed  to  the  company  is  binding 

upon  and  controls  it  in  subsequent  transactions  with  such 
borrower,  though  conducted  by  different  officers  after  the  former 
cashier's  death,  so  long  as  the  shares  of  stock  remain  in  the 
hands  of  the  transfer,  e.    lb.  379. 

8.  Lien  of  a  corporation  on  the  shares  of  the  corporation;  subordincUe 

to  prior  pledge.— When  a  cashier  of  a  Trust  and  Savings  Com- 
pany, in  the  negotiation  of  a  loan, and  the  collection  of  the  pro- 
ceeds thereof,  acquires  knowledge  and  notice  of  the  pledge  of 
shares  of  its  capital  stock  by  a  stock-holder,  such  knowledge  or 
notice  is  imputable  to  said  company,  and  it  can  not,  under 
section  1674  of  the  Code,  assert  a  lien  on  the  shares  of  stock  so 
pledged  for  the  security  of  a  debt  to  it,  subsequently  contracted 
by  said  stock-holder.    lb,  379. 

9.  Plea  of  set-off;    allegations  of  conversion  by  plaintiff. — By  a  plea 

averring  that  the  plaintiff  was  indebted  to  the  defendant  for 
the  value  of  corporate  stock  belonging  to  the  defendant.** which 
was  sold  by  plaintiff  for  the  use  of  defendant,  and  converted 
to  its  use,  which  he  offers  to  set-off  against  the  demand  of 
plaintiff."  the  defendant  ratifies  said  sale  and  claims  as  a  set-off 
the  purchase- price  of  the  stock  ;  and  is  not  entitled  to  recover  its 
actual  value.  Terry  v.  B^gham  Nat.  Bank,  666. 
10.  Stock  sold  on  exchange;  agent  for  seller  and  buyer. — The  fact  that  a 
member  of  the  Stock  Exchange,  who  was  employed  by  thft 
pledgee  of  stock  to  sell  it  on  the  Exchange,  was  also  em* 
ployed  by  a  buyer  to  purchase,  at  a  limited  price,  stock  of  the 
character  offered  by  the  pledgee,  does  not  invalidate  the  sale 
effected  by  such  member,  if,  in  accordance  with  the  rules  of 
the  Exchange,  he  procured  a  fellow  member  to  make  the 
bid.  and  neither  the  pledgee  nor  the  purchaser  had  any  know- 
ledge of  each  other's  intentions,  or  o/  their  instructions  to 
their  agent      lb.  566. 

STOCK  EXCHANGE. 

1.  Stock  sold  on  exchange;  agent  for  seller  and  6uytfr.— The  fact  that  a 
member  of  the  Stock  Exchange,  who  was  employed  by  the 
pledgee  of  stock  to  sell  it  on  the  Exchange,  was  also  em- 
ployed by  a  buyer  to  purchase,  at  a  limited  price,  stock  of 
the  character  offered  by  the  pledgee,  does  not  invalidate  the 
sale  effected  by  such  member,  if,  in  accordance  with  the  rules 
of  the  Exchange,  he  procured  a  fellow  member  to  make  the 
bid,  and  neither  the  pledgee  nor  the  purchaser  had  any  know- 
ledge of  each  other's  intentions,  or  of  their  instruclions  to 
their  agent.    Terry  v.  B'gham  Nat.  Bank,  566. 
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1.  Replevy  bond;  penalty  enforced  by  summary  execution. — Although 

tne  penalty  of  a  forfeited  replevy  bond  is  less  than  the  value  of 
the  property,  as  assessed  by  the  jury.it  can  be  enforced  by  sum- 
mary execution  against  the  sureties  for  the  amount  of  such 
penalty.    Rich  v.  Eowenthal,  487. 

2.  Summary  execution  on  rsfdevy  bond;  bond  must  be  strictly  statutory. 

A  replevy  bond,  to  justify  the  issuance  of  a  summary  execution 
upon  its  return  as  forfeited,  must  follow  strictly  the  provisions 
of  the  statute.    Harrison  v.  Hamner^  603. 

3.  Same;  motion  to  quash.— K  motion  to  quash  a  summary  execution 

issued  upon  a  forfeited  replevy  bond  may  be  acted  on  at  any 
time  when  the  court  is  in  session,  without  regard  to  the  term  of 
the  court  at  which  the  judgment  in  the  original  suit  was  ren- 
dered.   76.603. 

4.  Same;  exception  to  ruling  thereon. — When  a  motion  to  quash  an 

execution,  based  upon  several  grounds,  is  overruled,  an  excep- 
tion reserved  to  such  ruling  need  not  be  several  as  to  each  of 
the  grounds.    /6.  603. 

TAXATION. 

1.  Taxation;  insurance  company  not  relieved  as  to  its  capital  stock  in- 

vested in  other  corporations. — An  insurance  company,  which  has 
invested  a  portion  of  its  capital  stock  in  the  capital  stock  of 
another  corporation,  can  not  be  relieved  from  the  payment  of 
taxes  assessed  against  such  part  of  its  capital  stock,  on  the 
ground  that  such  portion  is  'invested  in  property  which  is 
otherwise  taxable,"  as  provided  by  section  453  subdivision  0,  of 
the  Code.     Com.  Fire  Ins.  Co.  v.  Bd.  Rev.  of  Montg,  Co.,  I. 

2.  Taxation  of  personal  property;  determination  of  its  situs.  -In  de- 

termining the  liability  of  personal  property  to  taxation,  its 
actual  situs,  and  not  the  domicil  of  the  owner,  is  the  material 
inquiry ;  and  if  personal  property  is  brought  into  this  State  for 
the  purposes  of  carrying  on  certain  work,  a-id  its  business  here 
is  not  merely  transit  ry,  but  for  an  indefinite  period,  it  be- 
comes incorporated  with  the  property  in  this  State  for  revenue 
purposes,  and  is  taxable  here,  notwithstanding  the  domicil  of 
its  owner  is  in  another  State.    Nat.  Dredging  Co.  v.  State,  462. 

3.  Same ;  floating  property  not  exempt  from  taxation. — The  fact   that 

property  is  floating,  and  may  be  moved  from  place  to  place  by 
water,  does  not  exempt  it  from  taxation  when  it  is  otherwise 
taxable.    76.462. 

4.  Same ;  ivhen  tug-boat    registered    elsewhere    taxable. — A   tug-boat, 

although  sea-going,  propelled  by  steam  and  registered  at  the 
port  of  its  owner's  domicil  in  another  State,  is  taxable  in  this 
State,  when  its  business  is  wholly  in  Alabama,  and  it  is  to  re- 
main here  for  an  indefinite  time.    76.  462. 

TELEGRAPH  COMPANY. 

1.  Damages  for  mental  anguish  caused  by  negligent  failure  to  transmit 
telegram. — Plaintiff  having  sent  a  telegraphic  message  to  his 
brother's  wife  in  a  distant  town,  inquiring  abou'  the  condition 
of  his  mother,  who  was  very  ill.  and  asking  for  an  immediate 
answer,  and  his  brother  replying  to  the  message ;  he  may  re- 
cover damages  for  his  mental  anguish  and  distress  on  account 
of  negligent  delay  in  the  transmission  of  the  reply  message, 
which  prevented  his  arrival  at  his  mother's  bedside  until  sev- 
eral hours  after  her  death.  West  Un.  Tel.  Co.  v.  Cunningham, 
314. 
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2.  Waiver  of  cash  payment  for  telegram ;  limitation  of  agent* s  authority. 
If  the  agent  of  the  telegraph  company,  receiving  the  reply 
message  for  transmission  at  night,  promised  to  wait  until  the 
next  morning  for  payment  of  the  charge,  the  company  can  not 
defend  an  action  for  damages  on  account  of  delay  in  its  trans- 
mission, on  the  ground  that  the  agent  had  no  authority  to  make 
such  promise,  unless  it  is  shown  that  the  person  sending  the 
ipessage  had  notice  of  his  want  of  authority.    lb,  314. 

3»  Punitive  damages. — If  the  agent  of  the  telegraph  company,  re- 
ceiving the  reply  message  for  transmission,  knew  the  urgent 
necessity  for  promptness  in  forwarding  it,  but  delayed  to  send 
it  off  until  the  next  morning,  it  is  a  question  for  the  jury  to 
decide  whether  this  was  not  such  gross  negligence  as  evinces 
an  utter  disregard  of  the  feelings  and  rights  of  the  plaintiff; 
and  if  they  so  deturmine.  they  may  award  punitive  damages. 
lb.  314. 

4.  Damages  not  excessive. — The  award  of  $500 as  damages  by  the  jury 
can  not  be  considered  excessive,  when  the  plaintiff  was  pre- 
vented by  the  delay  from  reaching  his  mother's  bedside  until 
after  her  death,  and  the  evidence  shows  such  gross  negli- 
gence as  would  have  authorized  the  jury  to  give  punitive  dam- 
ages.   Tb.  314. 

TENDER. 

1.  When  actual  tender  imnecessary . — When,  before  tender  made,  the 

party  to  whom  money  is  due  declares  hewill  not  receive  it,  or 
makes  any  declaration  or  demand  which  is  equivalent  to  a  re- 
fusal to  accept  the  money  if  tendered,  actual  tender  is  dis- 
pensed with.     Root  V.  Johnson f  90. 

2.  Same.— In  such  case,  tender    in  bill  for    the  specific   perform- 

ance of  a  contract  of  sale  is  sufficient.    /&.  90. 

3.  Tender;  what  necessary  when  purchaser  is  a  non-resident,— Vf  hen  a 

bill  is  Hied  to  redeem  lands  sold  under  a  mortgage,  and  the 
purchaser  is  absent  from  the  State,  a  tender  to  be  sufficient 
must  be  made  by  a  deposit  of  the  money  in  court  on  the  filing 
of  the  bill.    Beebe  v.  Buxton,  117. 

4.  Tender;  effect  of.— A  tender  of   the  entire  amount  due,  including 

interest,  at  any  time  between  the  maturity  of  the^debt  and  the 
commencement  of  suit,  stops  the  interest,  and  discharges  the 
debtor  from  the  costs  of  a  subsequent  suit.  McCalley  v.  Otey, 
584. 

5.  Same :  when  actual  proffer  of  money  is  dispensed  with, — The  actual 

proffer  of  money  tendered  is  dispensed  with,  when  the  debtor, 
ready  and  willing  to  pay,  is  about  to  produce  it,but  is  prevented 
by  the  creditor  declaring  he  will  not  receive  it.    lb.  584. 

6.  Same ;  when  sufficient  to  stop  payment  of   interest. — To  avoid  the 

payment  of  interest  after  tender,  the  debtor  must  tender  the 
exact  amount  due.  and  he  must  keep  that  amount  ready  at  all 
times  to  be  paid  to  the  creditor  upon  his  demand,  if  he  should 
conclude  to  receive  it.    lb.  684. 

7.  Satne;  burden  of  proof  . — When  the  tender  is  denied,  the  burden  of 

proving  that  the  amount  tendered  was  kept  at  all  times  in  readi- 
ness to  be  paid  upon  the  demand  of  the  creditor,  is  upon  him 
who  pleads  the  tender.     (Stone,  C.  J.,  dissenting.)    lb.  584. 

TRESPASS. 
1.  Action  of  trespass  ;  what  necessary  to  maintain  it. — The  gist  of  an 
action^of  trespass  is  the  injury  done  to  the  possession  ;  and  to 
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support  it,  the  plaintiff  must  show  that,  as  to  the  defendant,  he 
had,  at  the  time  of  the  injury,  the  rightful  possession,,  actual 
or  constructive.  If  the  owner  has  parted  with  possession,  con- 
ferring on  another  the  exclusive  right  of  present  enjoyment, 
retaining  in  himself  only  a  right  to  enter  into  possession  at 
some  future  time,  he  can  not  maintain  trespass  for  an  injury 
to  property  while  the  particular  right  of  possession  is  con* 
tinning.    Rogers  v.  Brooks ^  31. 

2.  Landlord  can  not  maintain  trespass  against  his  tenant,— A  landlord, 

who  is  not  in  possession  of  leased  premises,  and  who  is  not  en- 
titled to  the  present  enjoyment  thereof,  can  not  maintain  tres- 
pass against  his  tenant  to  recover  the  penalty  imposed  by  stat- 
ute (Code,  §  3296),  for  willfully  and  knowingly  cutting  trees 
without   the   consent  of   the   owner  of   the   laftd.    lb,  81. 

3.  Debt  proper  form  of  action  to  recover   penalty    imposed  by  section 

S^9€,— Since  the  statute,  (Code,  ^  3296),  creates  a  new  right  in 
the  owner  of  land,  but  fails  to  prescribe  any  remedy  for  its  en- 
forcement, an  action  of  debt  is  the  proper  remedy  for  a  recovery 
of  the  penalty  imposed,  on  the  ground  of  an  implied  promise, 
which  the  law  annexes  for  its  payment.  lb.  31. 
i.  Necessary  averment  by  complaint  to  recover  penalty. — In  an  action 
brought  to  recover  the  penalty  imposed  by  section  3296  of  the 
Code,  a  complaint  which  avers  that  plaintiff  is  the  owner  of  the 
land  from  which  the  trees  were  cut,  the  number  and  description 
of  the  trees,  and  that  they  were  knowingly  and  willfully  cut 
by  defendant,  without  plaintiff's  consent,  contains  all  the  facts 
required  to  be  alleged  by  the  statute ;  and  will  be  treated  as  an 
action  in  debt,  and  not  in  trespass.    lb.  31. 

5.  T?ie  plaintiff  a  trespasser. — If,  in  an  action  against  a  railroad  com- 

pany for  damages  for  personal  injuries,  it  is  shown  that  at  the 
time  of  the  accident  the  plaintiff  was  standing  on  the  track,  or 
walkincr  along  the  track,  he  was  then  a  tresspasser,  and  is  not 
entitled  to  recover,  although  the  defendant  may  have  been 
guilty  of  negligence  in  faihng  to  eive  warning  of  approach,  or 
to  comply  with  the  rate  of  speed  nxed  by  law.  Stringer  v.  Ala, 
Min  R,  R,  Co.,  897. 

6.  Breach  of  the  conditions  of  a  lease;  v:aiver  of  such  6reac/i.— The  ac- 

ceptance by  a  landlord  of  the  rents  accruing  after  the  breach  of 
the  conditions  contained  in  a  lease,  with  full  knowledge  of  the 
breach,  and  of  all  the  circumstances,  is  an  affirmation  that  the 
contract  of  lease  was  still  in  force  and  was.  to  continue,  for  the 
time  for  which  the  rent  was  paid  and  received ;  and  the  lessee 
can  not  be  considered  a  trespasser  during  the  time  for  which 
he  paid  rent.     Brooks  v.  Rogers y  483. 

TRUSTS  AND  TRUSTEES. 

1.  Devise  to  executor  in  trust  for  special  DurposeSy  creates  a  personal 

trust;  enforced  by  a  court  of  equity. — A  devise  to  executors  **here- 
inafter  named,  in  trust  for  uses  and  purposes,"  with  special 
directions  as  to  the  management  of  the  testator's  property  and 
for  its  ultimate  distribution  among  the  devisees  under  the  will, 
creates  in  the  executor  a  personal  trust,  as  distinct  from  execu- 
torial duties ;  and  for  tiie  enforcement  of  such  a  trust  resort 
must  be  had  to  a  court  of  equity,  a  Probate  Couit  having  no 
jurisdiction  over  it.     Creamer  v.  Holbrooke  52. 

2.  Testamentary  trusts;  jurisdiction  of  Probate  Court. — ^A  Probate  Court 

has  no  jurisdiction  to  enforce  and  settle  a  trust  created  by  will  ; 
but  if  the  trust  is  not  such  that  its  execution  is  involved  in  the 
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diBcharge  of  the  duties  of  an  ordinary  executor,  so  that  the 
functions  of  the  one  person,  as  executor  and  as  trustee,  are  not 
so  blended  that  they  can  not  be  distinguished  or  separated  from 
each  other,  the  Probate  Court  has  jurisdiction  over  the  executor 
in  reference  to  his  purely  executorial  functions,  though  it  has 
no  power  over  him  in  his  other  independent  capacity,  as  the 
trustee  under  the  will.    lb.  52. 

3.  Same. — When  one  person  is  appointed  executor,  and  is  also  made 

the  trustee  under  the  will  with  powers  unconnected  with  his 
ordinary  duties  as  executor,  the  Probate  Court  can  exercise  the 
same  control  over  him  as  an  executor  merely,  as  it  could  if  be 
alone  had  been  made  the  executor,  and  the  special  trust  had 
been  conferred  upon  some  other  person.    lb.  52. 

4.  Same;  jurisdiction  of  Chancery  Court. — If  a  special  trust  or  power 

is  attached  to  the  executorial  office,  and  is  not  personal  to  him 
who  is  named  as  executor  and  trustee,  then  the  Probate  Court 
has  no  jurisdiction  to  execute  the  will,  as  the  administration  of 
the  estate  under  the  will  involves  the  execution  of  a  trust, 
which  can  only  be  enforced  in  a  court  of  equity.    16.  52. 

5.  The  capital  stock  of  a  corporation  a  trust  fund  in  the  hands  of  di- 

rectors.— The  governing  body  or  directors  of  a  corpoation  hold 
the  capital  stock  therein  as  a  trust  fund,  in  order  that  it  may  be 
preserved  and  administered,  primarily,  for  the  benefit  of  credi- 
tors, and  secondarily,  for  the  benefit  of  the  stockholders.  Carey 
V,  Wadsworth,  68. 

6.  Same. — The  directors  or  officers  of  an  insolvent  corporation  are 

trustees  for  the  creditors,  and  must  manage  its  property  and 
assets  with  strict  regard  to  the  interests  of  its  creditors ;  and  if 
they  are  themselves  creditors,  while  the  insolvent  corporation 
is  under  their  management,  they  can  not  secure  to  themselves 
any  preferment  or  advantage  over  other  creditors.    lb,  68. 

7.  Deed  of  trust;  recitals  of  consideration  not  evidence  against  attacking 

creditor.— The  validity  of  a  deed  of  trust  being  assailed  by  a 
creditor,  whose  debt  was  in  existence  at  the  time  of  its  execu- 
tion, its  recitals  of  consideration  are  not  evidence  against  him. 
Howell  V.  Garden,  100. 

8.  Same;  burden  of  proof —In  a  statutory  claim  suit,  where  the  claim- 

ant claims  under  a  deed  of  trust,  the  validity  of  which  is  assail- 
ed by  a  creditor,  whose  debt  was  in  existence  at  the  time  of  its 
execution,  the  burden  is  on  the  claimant  to  prove  the  existence 
of  the  alleged  debt,  and  the  statements  in  the  note  and  deed 
of  trust  are  not  available  for  this  purpose.    lb.  100. 

9.  Sam^;  admissibility  of  deed  as  evidence. — This  rule  does  not  Justi- 

fy the  entire  exclusion  of  the  deed  of  trust  and  the  not«  secured 
by  it  from  evidence  in  a  claim  suit  founded  upon  them.  The 
recitals  of  a  consideration  are  admissible  to  prove  the  fact  of 
the  existence  of  these  instruments,  so  as  to  show  that,  as 
between  the  grantor  and  claimant  (trustee),  there  had  been 
an  effectual  transfer  of  title  to  the  property  claimed;  and  the 
instruments  themselves  are  admissible,  in  connection  with 
other  evidence  afterwards  adduced,  as  tending  to  show  valu- 
able and  sufficient  consideration,  which  was  necessary  in  order 
to  support  a  claim  as  against  an  attacking  creditor.  /&.  100. 
10.  Deed  of  trust  attacked  as  fraudulent ;  burden  of  proof — When  a 
creditor,  attacking  a  deed  of  trust,  gi^n  to  secure  a  debt  of  the 
grantor,  as  fraudulent  against  the  grantor's  creditors,  proves 
the  existence  of  his  debt  at  the  time  the  deed  was  executed, 
the  onus  is  cast  upon  the  grantee  to  prove  that  the  debt  which 
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the  deed  purports  to  secure  was  justly  due  at  the  time  of  its 
execution  ;  but  if  the  attacking  creditor  goes  further  and  seeks 
to  show' that  the  deed  was  made  with  the  intent  to  hinder,  de- 
la^  or  defraud  the  grantor's  creditors,  the  burden  of  proving 
this  intent  is  upon  such  attacking  creditor.    Jb.  100. 

11.  Deed  of  trust  not  invalidated  by  provision  allowing  grantor  to  retain 

poBsession  of  property. -^k  provision  in  a  deed  of  trust,  allowing  the 
grantor  to  retain  possession  of  the  property  conveyed  is  not 
such  a  reservation  of  benefit  to  him  as  invalidates  the  instru- 
ment against  his  existing  6r  subsequent  creditors,  if  the  debt 
which  the  instrument  purports  to  secure  was  justly  due,  and 
the  grantee  was  not  a  party  to  any  intent  to  use  the  instru- 
ment to  hinder,  delay  or  defraud  the  grantor's  creditors. 
lb,  100. 

12.  Deed  of  trust  given  to  secure  bona  fide  debt  not  void,  although  hinder- 

ing,  delaying  or  defrauding  the  grantor's  creditors. — Although  the 
effect  ojf  a  deed  of  trust  is  to  hinder,  delay  or  defaud  the 
grantor's  creditors,  and  he  executed  the  instrument  with  that 
purpose,  yet,  if  the  grantee  did  not  participate  in  such  intent, 
but  accepted  the  conveyance  for  the  sole  purpose  of  securing 
a  bona  fide  debt  to  the  amount  named  in  the  instrument,  the 
deed  of  trust  is  not  void,  either  because  of  its  effect  upon  the 
rights  of  other  creditors,  or  because  of  the  fraudulent  purpose 
of  the  grant<ir.    lb.  100. 

13.  Validity  of  deed  of  trust;  proper  inquiries;    what  can    be    shown. 

On  inquiry  as  to  whetner  a  deed  of  trust  was  given  in  good 
faith,  and  solely  for  the  security  of  a  just  debt,  or  was  vitiated 
by  a  purpose  to  benefit  the  grantor  at  the  expense  of  his  other 
creditors,  it  is  competent  to  show  that  the  grantee  had  notice 
that  there  were  other  creditors;  that  the  deed  covered  sub- 
stantially all  of  grantor's  property,  and  greatly  more  than 
enough  to  secure  grantee's  debt ;  that  by  the  arrangement  the 
grantee  unreasonably  postponed  the  collection  of  his  debt ;  that 
the  grantor  was  allowed  to  retain  and  use  the  property,  and 
that  the  property  so  retained  and  used  was  either  perishable, 
or  of  such  a  character  as  to  be  profitable  in  its  use.  A  deed  of 
trust  can  not  be  pronounced  invalid  unless  the  jury  find,  from 
the  evidence,  that  it  was  made  either  in  trust  for  the  use  of 
the  prantor,  or  with  the  intent,  participated  in  by  the  grantee, 
to  hinder,  delay  or  defraud  the  grantor's  creditors.    lb.  100. 

14.  Breach  of  trust:  trustee  in  iiivitum. — When  a  receiver,  duly  ap- 

pointed by  a  Chancery  Court,  makes  an  unauthorized  disposi- 
tion of  the  trust  fund  confided  to  him  to  a  person  cognizant 
of  the  breach  of  it,  who  invests  the  money,  such  person  be- 
comes a  trustee  in  inritum  of  such  fund,  and  if  the  money  can 
be  traced  into  specific  property  a  trust  will  attach  to  such 
property.     Goldthwaite  v.  Ellison.  497. 

15.  Same;  participation  therein  does  not  create  a  lien  on  other  property. 

The  fact  that  a  partnership  firm  in  contracting  a  debt  with  a  re- 
ceiver, who  is  a  member  of  such  firm,  participates  in  a  breach 
of  trust  by  the  receiver,  does  not  fasten  a  lien  on  the  firm's 
property  for  the  payment  of  such  debt.    lb.  497. 

VARIANCE. 

1,  Variance  in  description  of  land. — Where  the  land  sued  for  is  de- 
scribed in  the  complaint,  and  also  in  the  judgment-entry,  by 
fractional  subdivisions  of  a  section  aggregating  180  acres,  the 
verdict  being  for  the  land  sued  for,  while  the  plaintiff's  docu- 
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mentary  evidence  conveys  fractional  subdivisions  aggregating 
only  160  or  140  acres,  the  plaintiff  is  not  entitled  to  the  genera! 
charge  on  the  evidence,  and  the  judgment  in  his  favor  is  errone- 
ous.   DeArmond  v.  Whitaker,  262. 

2.  Variance;  relief  can  not  he  granted  without  allegations. — Relief  can 

not  be  granted  lor  matters  not  alleged,  although  the  evidence 
mav  disclose  a  right  to  recover ;  and  hence,  if,  in  a  suit  in  equity 
to  foreclose  a  mortgage,  the  individual  members  of  a  partner- 
ship are  made  parties  defendant,  but  not  in  their  partnership 
names,  and  the  bill,  neither  in  its  averments  nor  prayer,  seeks 
to  enforce  the  collection  of  an  indebtedness  from  said  firm,  a 
decree  against  the  firm  is  erroneous,  and  a  bill  to  review  and 
annul  said  decree  is  maintainable.    Cook  v.  Boiling  dt  Son,  455. 

3.  Variance  between  complaint  and  summons. — When,  in  a  prosecu- 

tion for  the  violation  of  a  city  ordinance,  the  summons  to  the 
defendant  commanded  him  to  appear  before  the  Recorder  and 
answer  the  charge  of  ''disorderly  conduct  and  fighting,"  and 
the  complaint  filed  in  the  City  Court,  on  appeal,  averred  that 
the  defendant  "participated  in  a  fight,"  the  variance  is  imma- 
terial, and  a  demurrer  to  the  complaint  on  the  ground  of  such 
variance  is  properly  overruled.  Aderkold  v.  Mayor  and  City 
Council  of  Annistonj  521. 

VENDOR  AND  PURCHASER. 

1.  Notice  of  vendor* s  lien  to  sub-purchaser. — A  sub-purchaser  of  land , 

knowing  that  a  part  of  the  purchase-money  is  unpaid,  is  put  on 
inquiry  as  to  the  existence  of  the  vendor's  lien,  and  is  charge- 
able with  notice  of  it,  if  still  outstanding.     Overall  v.  Taylor,  12. 

2.  Notice  of  vendor's  lien  to  mortgagee;   when  superior  to  mortgage. 

Where  a  mortgage  is  executed  to  a  firm,  knowledge  by  one  of 
them  that  the  mortgagor  had  failed  to  pay  at  least  part  of  the 
purchase  price  is  sufficient  to  put  the  mortgagees  on  inquiry ; 
and  where  such  inquiry,  prosecuted  with  diligence,  woula  have 
led  to  the  discovery  that  no  part  of  the  purchase-money  had 
been  paid,  and  that  the  mortgagor's  vendor  had  retained  a  lien 
on  the  land  for  the  full  amount  of  the  agreed  price,  the  vendor's 
lien  is  superior  to  the  mortgage ,     lb.  12. 

3.  Same ;  when  mortgagee's  duty  to  inquire  of  vendor. — ^An  inquiry  by 

the  mortgagees  from  the  mortgagor  and  a  denial  by  him  of  the 
existence  of  any  lien  on  the  land  is  not  sufficient  to  entitle  the 
mortgagees  to  protection  as  &ona/(^  purchasers,  since  it  was 
their  duty  to  inquire  directly  from  the  vendor;  the  mortgagor 
being  interested  adversely  to  the  vendor's  lien.    lb.  12. 

4.  Purchaser  at  execution  sale  subsequent  to  execution  of  mortgage  ac- 

quires only  an  equity^  which  is  subordinate  to  vendor's  lien. — A  pur- 
chaser at  an  execution  sale,  made  subsequent  to  execution  of  a 
mortgage  by  the  judgment  debtor,  acquires  only  the  equity  of 
redemption  left  in  the  mortgagor,  and,  having  no  legal  title,  and 
his  equity  being  subsequent  in  point  of  time  to  that  of  the 
mortgagor's  vendor,  he  is  not  entitled  to  protection  against  the 
vendor's  lien  as  a  bona  fide  purchaser,  though  he  had  no  knowl- 
edge or  notice  whatever  of  its  existence,    lb.  12. 

5.  Equitable  estate  purchased  by  mortgagee  with  notice  does  not  give 

priority  over  vendor's  Ze>n.— The  fact  that  the  mortgagees,  whose 
title  was  itself  subordinate  to  the  vendor's  lien,  because  of  their 
knowledge  of  its  existence,  acquired  the  equitable  estate  of  the 
purchasers  at  an  execution  sale,  cannot  give  them  priority 
over  the  vendor's  lien.  lb,  12. 
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6.  Notice  to  one  partner  of  non-payment  of  purchase-money  U  notice  to 

each  member  of  the  firm. — When  land  is  purchased  by  a  partner, 
having  notice  of  the  non-payment  of  the  purchase-money,  for 
the  benefit  of  the  firm,  each  member  is  chargeable  with  such 
notice  of  the  non-payment  of  the  purchase- money  and  the  re- 
tention of  the  vendor's  lien  ;  and  one  of  them  who  subsequently 
acquires  the  land  as  his  individual  property,  can  not  claim  pro- 
tection against  the  vendor's  lien  as  a  bona  fide  purchaser. 
lb.  12. 

7.  Conveyance  of  land  adversely  held. — A  conveyance  of  lands,  which 

are  at  the  time  in  the  possession  of  a  third  person,  holding 
adversely  to  the  grantor,  is  void  as  against  the  adverse  possessor 
and  the  persons  in  privity  with  him,  and  will  not  sunport  eject- 
ment by  the  grantee  agamst  such  adverse  holder,  iut  as  to  all 
others,  and  as  between  the  parties  themselves,  it  is  valid  and 
operative.    Pearson  v.  King,  125. 

8.  Right  of  grantee  to  use  grantor^ s  name  in  an  action  of  ejectment, — ^A 

conveyance  of  land  adversely  held  authorizes  the  grantee  there- 
in to  use  the  grantor's  name  in  a  suit  for  the  recovery  of  the 
property ;  and  the  grantor  can  not  prevent  such  use  of  his  name 
Dy  the  grantee.    lo.  125. 

9.  Same,— Tne  grantor  in  a  conveyance  of  land  held  adversely  can 

not,  by  a  subsequent  release  or  conveyance  to  the  adverse 
holder,  or  by  an  order  to  dismiss,  defeat  an  action  of  ejectment 
brought  in  his  name  for  the  recovery  of  the  land  from  the  ad- 
verse holder,  for  the  benefit  of  the  first  grantee.    lb.  125. 

10.  Bill  of  lading;  right  of  bona  fide  purchaser. — A  bona  fide  purchaser 

of  a  false  bill  of  lading  from  the  person  to  whom  it  was  issued 
by  a  railroad  company's  agent,  may  hold  the  company  liable  to 
the  extent  of  advances  made  by  him  on  such  bill  of  lading, 
under  section  1179  of  the  Code  of  1886.  Jasper  Trust  Co.  ^.  a  . 
C,  M.  &  B.  R.  R.  Co.,  416. 

11.  Action  on  rent  note;  right  to  maintain  the  «a7M€.— A  vendor  of  leased 

premises,  who,  under  an  agreement  with  his  vendee,  is  to  retain 
possession  of  the  rent  notes  subsequently  maturing,  collect 
them  as  they  mature,  credit  the  vendee  with  the  amount  col- 
lected, and  account  to  her  therefor,  has  no  beneficial  interest 
in  such  rent  notes,  and  can  not  maintain  an  action  in  his  own 
name  founded  upon  them.    Moses  v.  Ingram,  483. 

12.  Pledge  of  warehouse  receipt;  title  acquired. — Where  a  warehouse 

receipt  given  in  the  name  of  a  factor,  for  cotton  stored  by  him, 
recites  the  name  of  the  owner,  and  is  afterwards  transferred  by 
the  factor  as  collateral  security  for  a  note,  on  which  note  is  in- 
dorsed that  such  "cotton  has  been  advanced  upon  ...  to 
its  full  value"  by  the  factor,  the  pledgee  in  receiving  the  re- 
ceipt has  the  equivalent  of  notice  of  the  true  state  of  the  ac- 
count between  the  owner  and  the  factor,  and  becomes  the  pur- 
chaser of  only  such  interest  and  claim  the  factor  could  assert. 
Commercial  Sank  of  Selma  v.  Lee,  493. 

13.  Vendor's  lien ;  waiver  by  recital  iii  note  for  purchase-money. — Al- 

though a  purchaser's  note,  with  surety,  recites  that  it  was  given 
for  the  purchase-money  of  land,  the  vendor's  lien  is  waived  if 
this  recital  is  made  as  a  mere  inducement  to  an  agreement, 
also  contained  in  said  note,  that  the  purchaser  should  have  the 
right  to  pay  off  any  lien  which  might  exist  on  the  land,  and  hold 
the  amount  so  paid  as  a  set-off  against  said  note.  Hammett  v, 
StrioJUin,  616. 
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VOLENTI  NON  FIT  INJURIA. 

1.  Volenti  nonfit  injuria. — The  doctrine  of  volenti  non  fit  imuria  is 

not  changed  by  the  provisions  of  section  2590  of  the  Code  of 
1886 ;  and  an  employee,  with  knowledge  of  a  defect  in  the  ways, 
works  or  machinery,  who  continues  in  the  service  of  his  em- 
ployer after  the  lapse  of  a  reasonable  time  for  its  remedy,  as- 
sumes the  risk  incident  to  such  defect,  and  can  not  recover  for 
injuries  which  he  receives  in  consequence  thereof. — (M,  &B.  R. 
H,  Co,  V.  Holborn,  84  Ala.  133;  ^.  A.  A  B.  R.  R,  Co.  v.  WalUn, 
91  Ala.  436,  overruled.)    B'ham  Rwy.  d:  Electric  Co.  v,  AlUn,  359. 

2.  Same;  knowledge  of  conductor.— Where,   in  an  action  against  a 

railroad  company  by  a  conductor  for  injuries,  alleged  to  have 
been  caused  by  reason  of  defects  in  the  condition  of  the  ways, 
works  or  machinery  of  said  road,  it  is  shown  that  the  plaintiff 
had  known  of  the  defect  complained  of  for  a  year  prior  to  the 
injury,  and  remained  in  the  employment  during  that  time,  he 
will  be  held  to  have  assumed  the  risk,  and  to  be  guilty  of  such 
contributory  negligence  as  precludes  a  recovery.    lb .  369. 

WAIVER. 

1.  Breach  of  the  conditions  of  a  lease;  waiver  of  such  breach. — The  ac- 

ceptance by  a  landlord  of  the  rents  accruing  after  the  breach  of 
the  conditions  contained  in  a  lease,  with  full  knowledge  of  the 
breach,  and  of  all  the  circumstances,  is  an  affirmation  that  the 
contract  of  lease  was  still  in  force  and  was  to  continue,  for  the 
time  for  which  the  rent  was  paid  and  received ;  and  the  lessee 
can  not  be  considered  a  trespasser  during  the  time  for  which 
he  paid  rent.    Brooks  r,  Rogers^  433. 

2.  Same. — The  making  of  a  contract  by  which  the  lessee  released  to 

the  lessor  a  portion  of  the  leased  premises  for  a  consideration 
which  was  to  be  credited  upon  subsequently  accruing  rent,  and 
0  which  was  executed  after  the  knowledge  on  the  .part  of  the 
lessor  that  the  covenants  of  the  lease  were  broken,  is  an  afBrma- 
tion  of  the  subsistence  of  the  lease  at  the  time  of  such  contract, 
and  constitutes  a  waiver  of  the  forfeiture,  and  right  to  re-enter 
for  breach  of  the  covenants  of  the  lease  prior  to  the  execution 
of  such  contract.    Jb.  483. 

3.  Vendor^s  lien;  waiver  by  recital  in  note  for  purchase-^money. — Al- 

though a  purchaser's  note,  with  surety,  recites  that  it  was  given 
for  the  purchase-money  of  land,  the  vendor's  lien  is  waived  if 
this  recital  is  made  as  a  mere  inducement  to  an  agreement,  also 
contained  in  said  note,  that  the  purchaser  should  have  the 
right  to  pay  off  any  lien  which  might  exist  on  the  land,  and 
hold  the  amount  so  paid  as  a  set-off  against  said  note.  Ifammeit 
V.  Stricklin,  616. 

4.  Contract  modified  by  subsequent  contract;  waiver. — When ,  after  the 

execution  of  a  contract,  by  which  a  builder  is  to  complete  a 
house  "ready  for  occupancy,"  within  60  days  from  the  date  of 
said  contract,  according  to  plans  which  do  not  require  the  fin- 
ishing of  the  second  story  and  the  putting  on  of  the  last  coat  of 
paint,  the  owner,  after  the  expiration  of  the  60  days,  makes  an- 
other contract  with  said  builder  to  do  the  additional  work  for 
extra  compensation,  he  will  be  held  to  have  waived  the  original 
stipulation  to  complete  the  work  within  the  specified  time,  and 
to  have  substituted  a  stipulation  for  the  completion  of  the  work 
within  a  reasonable  time.     Cornish  v.  Suydam^  620. 
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WAREHOUSE  RECEIPTS. 

1.  Warehouse  receipts ;  not  negotiable  instruments. — Section  1178  of  the 

Code  provides  that  **a  receipt  of  a  warehouseman,  on  which  the 
words  'not  negotiable'  are  not  plainly  written  or  stamped,  may 
be  transferred  by  the  endorsement  thereof,  and  any  person  to 
whom  the  same  is  transferred  must  be  deemed  and  taken  to  be 
the  owner  of  the  things  or  property  therein  specified  so  far  as 
to  give  validity  to  any  pledge,  lien  or  transfer  made  or  created 
by  such  person.''  Held^  that  warehouse  receipts  are  made 
negotiable  only  in  the  sense  that  their  regular  transfer  by  en- 
dorsement has  the  effect  of  a  manual  delivery  of  the  property 
specified  in  them ;  but  are  not  guaranties  of  title,  and  not  gov- 
erned by  the  law-merchant.    Com.  Bank  v.  Hurt,  130. 

2.  Same;  unauthorized  transfer  can  not  vest  title  as  against  real  owner, 

A  factor,  to  whom  cotton  has  been  shipped  for  sale,  having 
stored  the  same  in  a  warehouse,  and  obtained  receipts  therefor 
in  his  own  .name,  can  not  by  an  unauthorized  transfer  of  the  re- 
ceipts, make  his  pledgee's  title  to  the  cotton  superior  to  that  of 
the  true  owner.    Jb.  130. 

3.  Pledge  of  warehouse  receipt;  titU  acquired. — Where  a  warehouse  re- 

ceipt given  in  the  name  of  a  factor  for  cotton  stored  by  him  re- 
cites the  name  of  the  owner,  and  is  afterwards  transferred  by 
the  factor  as  collateral  security  for  a  note,  on  which  note  is  in- 
dorsed that  such  ''cotton  has  been  advanced  upon  .  .  to 
its  full  value"  by  the  factor,  the  pledgee  in  receiving  the  receipt 
has  the  equivalent  of  notice  of  the  true  state  of  the  account  be- 
tween the  owner  and  the  factor,  and  becomes  the  purchaser  of 
onlv  such  interest  and  claim  the  factor  could  assert.  Commer^ 
cial  Bank  of  Selma  v.  Lee,  293. 

4.  Same;  not  Governed  by  section  1178  of  Corfe.— Such  interest  acquired 

with  such  notice,  is  in  no  sense  ihe  character  of  interest  section 
1178  of  the  Code  intends  to  secure  and  protect  in  an  endorsee 
of  a  warehouse  receipt,    lb,  293. 

WARRANT.    See  Criminal  Law  sub-title. 

WATER  COMPANIES. 

1.  Action  for  money  had  and  received;  when  not  maintainable. — If,  in 
an  action  to  recover  from  a  water  company,  as  money  had  and 
received,  an  amount  paid  under  protest,  in  settlement  of  a 
water  bill,  it  is  shown  that  plaintiff  allowed  an  unnecessary 
waste  of  more  water  than  she  actually  paid  for,  at  the  usual 
and  customary  rates,  there  is  no  equity  in  plaintiff's  claim,  and 
she  is  not  entitled  to  recover.  Capital  City  Water  Co.  v,  Carey, 
539. 

WILLS. 

1.  Application  for  probate;  nature  of  proceeding,  and  parties  to  contest. 

An  application  for  the  probate  of  a  will  is  a  proceeding  in  rem, 
and  though  notice  to  the  next  of  kin  is  required  (Code,  §  1987), 
they  are  not  parties,  unless  they  appear  and  contest,  or  actively 
engage  in  the  litigation.    Reese  i\  Nolan,  203. 

2.  Same;  parties  to  appeal,  and  practice. — One  of  the  next  of  kin, 

who,  though  notified,  did  not  appear  on  the  contest,  can  not  sue 
out  an  appeal  from  the  decree  admitting  the  will  to  probate, 
nor  join  in  an  appeal  sued  out  by  the  contestants ;  but,  if  he 
was  not  notified,  he  may  propound  his  interest  by  petition  to 
the  court  below,  and,  having  then  been  made  a  party,  may  sue 
out  an  appeal.    16. 208. 
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WILLS — Continued. 

3.  Same;  notice  to  next  of  kin,  and  failure  to  give. — The  failure  toeiTe 

notice  to  one  of  the  next  of  kin  does  not  render  the  probate 
void,  but  is  a  mere  irregularity,  of  which  the  others  can  not 
complain  on  error.    Ih.  203. 

4.  Same;  reducing  tetttimony  of  witnesses  to  writing,  and  recording  it. 

The  statutory  provision  which  requires  that  the  testimony  of 
the  witnesses  on  the  hearing  shall  be  reduced  to  writing,  sub- 
scribed by  them,  and  recorded  with  the  will  in  a  book  provided 
for  the  purpose  (Code,  §  1982),  is  directory  merely,  and  a  failure 
to  comply  strictly  with  it  does  not  avoid  the  probate.  Where 
the  record  shows,  as  here,  that  the  subscribing  witnesses  were 
examined  on  the  trial  of  the  contest,  and  sets  out  the  substance 
of  their  evidence,  showing  the  due  execution  of  the  will,  and 
the  decree  admitting  the  paper  to  probate,  declaring  that  it  has 
been  duly  proved,  further  orders  the  will  and  aJl  the  papers  on 
file  relating  to  it  to  be  recorded, — this  is  a  substantial  compli- 
ance with  the  requirements  of  the  statute.    lb,  203. 

WITNESSES. 

1.  Evidence ;  use  of  memoranda  to  refresh  memory  of  witness. — ^It  is  not 

permissible  for  a  witness,  against  the  objection  of  the  adverse 
party,  to  use  for  the  purpose  of  refreshing  his  memory,  memo- 
randa made  a  long  time  after  the  date  of  the  transaction  to 
which  it  referred.     Howell  v.  Garden,  100. 

2.  Recognizance  of  witness  taken  by  justice  of  the  peace;  amount  and 

surety.—  On  the  preliminary  investigation  of  a  criminal  charge, 
a  justice  of  the  peace  has  authority  to  require  a  witness  for  tne 
prosecution  to  enter  into  a  recognizance  in  a  greater  sum  than 
f  100  for  his  appearance  in  court  to  testify ;  but  he  can  not  re- 
quire the  witness  to  give  surety  for  his  appearance,  when  he  is 
a  non-resident,  or  resides  more  than  fifty  miles  from  the  place 
at  which  the  examination  is  had  (Code,  §$  4202-94) ;  yet,  the  ob- 
ligation being  joint  and  several  (§  4427),  the  principal  is  bound 
by  it,  through  no  recovery  could  be  had  against  the  suretj. 
State  V.  Calhoun,  279. 


^    / 
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